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CASES 


ARGUED  AHD  DETERMINED  ,„^ 

1892. 


IN  THS 


Court  of  COMMON  PLEAS, 


AKD 


OTHER   COURtS, 

tM 

Trinity  Term, 

AND  THE  VACATION  ENSUING, 
In  the  Second  Year  of  the  Reign  of  William  IV. 


Gbissell  and  Others,  Executors  of  W.  PjSTa^      Maj  %6. 

V.  J.  Peto. 

nrHE  Plaintiffs  sued  as  the  executors  of  W.  Peto^  who  the  Court  re- 
bad  directed  his  property  to  be  distributed  amonip  ^"^  *®  *** 

*^     ■       •'  ®  8train  th« 

certain  of  his  relations  in  five  portions.  Defendant^ 

There  had  been,  on  the  subject  of  this  distribution,  a  attomiei  from 

suit  in  Chancery,  in  which  the  Plaintiffs'  attomies  had  ^J^  J^  ^^ 

appeared  for  the  parties  interested  in  three  fifths  of  the  gmund  that 

property,  and  Lake  and   Wilkinson,  the  Defendant's  t^ff  hadob- 

.  ,  tamed  a  know* 

attoroies,  for  the  parties  interested  in  the  other  two  ledge  of  the 

fifths.    Upon  aflSdavit  of  these  facts,  and  that  the  De-  PlabtiTs  cut 
feodaot  in  this  action  had  not  been  interested  in  the  of  a  Chancery 

Chancery  suit,  suit*  in  which 

they  had  been 
acting  mcoojtinction  with  the  PlaintiiTy  and  in  which  the  Defendant  had  no  interett; 
^Mndanr't  sttomief  depoung, that,  ia  that  suit,  they  acted  alio  for  the  Defendant. 

Vol.  IX.  B  Wilde 


CASES  IN  TRINITY  TERM  and  VACATION 

1852.  WUde  Serjt  obtained  a  rule  nisi  to  restrain  Lake  and 

Opp^rT'      Wilkinson  from  acting  as  attornies  for  the  Defendant  in 

«.  this  action,  upon  the  ground  that  in  the  Chancery  suit 

^**^-        they  had  obtained  a  knowledge  of  the  Plaintiffs'  case,  of 

which  they  ought  not  now  to  be  permitted  to  avail 

themselves. 

Coleridge  Serjt,  who  shewed  cause,  relied  upon  an 
affidavit  in  which  Lake  and  Wilkinson  deposed,  that  in 
the  Chancery  suit  they  had  acted  for  the  Defendant  as 
well  as  for  others,  and  had  obtained  littlQ  more  inform- 
ation than  would  have  been  furnished  by  the  Plaintiffs' 
bill  of  particulars.  He  deprecated  depriving  the  De- 
fendant of  the  assistance  of  an  agent  who  was  best 
acquainted  with  the  whole  of  the  transactions. 

Wilde.  It  is  not  deposed  that  the  Defendant  was  in- 
terested in  the  Chancery  suit;  and  it  would  be  pre- 
judicial to  the  administration  of  justice,  if  his  agents 
should  be  permitted  to  turn  against  the  Plaintiffs,  know- 
ledge obtained  in  a  matter  in  which  the  Defendant  was 
not  a  party  interested,  and  in  which  his  agents  were 
acting  in  conjunction  with  the  Plaintiff. 

TiNDAL  C.  J.  I  am  far  from  saying  that  a  case  of 
this  sort  may  not  arise,  in  which  the  circumstances  may 
be  sufficiently  strong  to  induce  the  Court  to  interfere; 
but  the  circumstances  disclosed  in  this  case  would  not 
authorize  us  to  interpose  in  the  manner  required.  The 
attornies  depose  that  in  the  Chancery  suit  they  were 
concerned  for  the  Defendant,  and  if  we  were  not  to  give 
them  credit  for  proper  conduct  in  the  business  of  the 
suit,  we  should  be  meting  out  too  nicely  the  modes  by 
which  they  are  to  obtain  the  information  necessary  for 
the  interest  of  their  client,  particularly  when  they  state 
that  they  have  obtained  little  more  than  would  have 

been 


Ill  THE  Second  Year  of  WILLIAM  IV. 

lieen  fbniished  by  a  bill  of  particulars  in  this  action.  1832. 
Without  any  allegation  of  misconduct,  the  application 
hr  ihe  interference  of  the  Court  is  at  least  premature. 
And  it  could  not  be  of  any  great  advantage  to  the  Plain- 
tiff if  another  attorney  were  named  for  the  Defendant, 
since  nothing  could  prevent  his  present  attomies  from 
CQounanicatiDg  the  knowledge  they  possess. 

Pabk  J.  The  motion  is  a  novelty,  and  the  Court 
ooght  not  to  interfere  prematurely ;  particularly  as  the 
attonues  are  amenable  to  the  jurisdiction  of  the  Court 
if  any  improper  conduct  be  alleged  against  them. 

Gaselee  J.  So  many  persons  attend  the  Master's 
office  and  take  copies  of  proceedings  in  the  course  of  a 
Chancery  suit^  that  it  would  be  diflScuIt  to  draw  any 
Ibe  to  interference  on  the  ground  suggested. 

BosANguET  J.  I  am  of  the  same  opinion :  but  I  by 
no  means  wish  it  to  be  thought  a  case  may  not  occur  in 
which  the  Court  may  think  it  right  to  interfere. 

Rule  discharged. 


Alston  and  Others  v.  Scales.  Maj  aS. 

^ASE  for  injury  to  the  reversion.     The  Plaintiff's  Surveyor  o£ 
property  was  separated  from  a  carriage  highway  by  a  highway  it 
^ed  bank,  with  elder  bushes  growing  on  the  top.  to  reversioner 
The  highway,  which  led  to  London^  was  not  twenty  for  •ubtraction 
feet  wide.  **f  *  poftion  of 

TL  T\  /»    1  ^**  ^**"^  '^y 

^ae  Defendant,  surveyor  of  the  highway,  pared  the  the  road  side, 

although  the 
property  is  the  better  for  what  the  sarveyor  has  dooa. 

B  ^  bank, 


CASfiS  IK  TRINITY  TERM  a»0  VACATION 


itii. 


bunk,  the  whole  of  whieh  belonged  to  the  Flflimifi;  and 
itoade  if  sffn^bt  in  diters  plaees ;  bat  in  so  doings  took 
away  a  little  of  the  soiL  The  occupier,  boweter,  stated 
that  the  premises  were  the  better  for  what  bad  been  done* 
And  the  Defendant  relied  on  this,  as  well  as  on  the 
15  G.  S.  e.  78.  s.  15.,  by  which  it  is  enacted,  ••  That  th« 
surveyors  of  the  highways  shall,  and  they  are  hereby 
required  to  make,  support,  and  maintain,  or  cause  to  be 
made,  sapported,  and  maintained,  every  public  cart-way 
leading  to  any  market-town,  twenty  feet  wide  at  least; 
and  every  public  horse-^way  or  drift-way,  eight  feet  wide 
at  the  least,  if  the  ground  between  the  fences  inclosing 
the  same  will  admit  thereof.'' 

Aldenon  J.,  before  whom  the  cause  was  tried  at  the 
hurt  Middlesex  sittings,  told  the  jury  that  the  questioti 
was,  whether  permanent  injury  had  been  done  to  the 
land;  that,  in  bis  opinion,  the  removal  of  soil  was  a  per-» 
manent  injury ;  and  that  the  projecting  sides  of  the  bank 
formed  a  portion  of  the  Plaintiff's  fence,  as  well  as  the 
bushes  on  the  top. 

A  verdict  having  been  fonnd  for  the  Plaintifl^  for 
fkominal  damages. 


Taddy  Seijt.  moved  for  a  new  trial,  on  the  ground 
that  the  jury  had  been  misdirected  on  the  subject  of 
damage,  and  the  boundary  of  the  Plaintiff's  fence ;  con- 
tending that  injury  to  the  land  could  not  be  occasioned 
by  tliat  which  improved  the  property,  although  it  might 
remove  a  portion  of  the  soil ;  and  he  put  the  case  of  a 
drain :  and  that,  at  all  events,  the  Defendant  was  justi- 
fied by  the  highway  act,  according  to  which  he  had  a 
right  to  cut  away  the  soil  as  far  as  the  bushes,  which 
must  be  taken  to  be  the  proper  fence. 


The  Courtj  however,  held  that  the  direction  to  the 
jury  was  correct  on  both  points ;  that  the  removal  of  the 

smallest 
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flDallest  poition  of  soil  must,  in  general,  be  esteemed 
ae  injuiy  to  the  land,  because  it  tends  to  alter  the  evi- 
dence of  title;  and  that,  as  to  the  su|^osed  ease  of  a 
drain,  it  was  so  foreign  to  the  question  before  the  jiary, 
that  it  was  not  necessary  to  caution  them  on  the 
sabjecL    Taidy^  therdbre. 

Took  nothing. 


Davis  v.  Blackwejl;.^  Executor^  ^^^  *^* 

/^OVENANT.     Breach,  non- repair  of  a  house  de-  An  ezecator 

mised  to  testator  by  a  lease  which  expired  in  Dtf-  ^^^  W* 
-  legacies  six 

«»*''■  1831-  months  after 

The  testator  died  in  March  1829.     Probate  was  taken  pro^»te,  can« 

out  in  May  1830,  and  this  action  was  commenced  in  p^yi^e„j  -^ 
November  1830.     The  Defendant  pleaded,  pUni  adnu"  discharge  of 

nistravit  i  plene  administravit  before  notice  of  the  cove-  !l*!  ?"**     • 

lianihiy  on  a 

TODl'y  plene  administravit  before  notice  of  breach   of  covenant, 
covenant.     On  which  pleas  issue  was  joined. 

At  the  trial  it  appeared  that  the  Defendant,  after  dis* 
charging  sonse  debts,  made  over  the  residue  of  the  assets 
to  the  residuary  legatee  within  six  months  after  the  date 
of  the  probate.  No  notice  had  been  given  to  him  of  the 
state  of  the  house  in  question,  which  had  never  been 
occupied  by  the  testator. 

A  verdict  having  been  found  for  the  plaintifi^ 

Spantie  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  Defendant  was  discharged  by 
having  paid  over  all  the  assests  to  the  legatee  before 
notice  of  the  Plaintiff's  claim.  He  cited  Brooking  v^ 
Jemungg  (a),  where,  on  plene  administravit,  it  was  held 
that  the  Defendant  might  give  in  evidence  that  he  was  ad- 

(«)  1  Mod.  11^ 

B  3  ministrator 
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1882.       ministrator  durante  mincre  atate,  had  paid  certain  debts, 

^ '_*       and  bad  delivered  over  the  residue :  and  J^e  Gooemor 
Davib  ,         _  ,  . 

V.  and  Company  of  the  Chelsea  Wateruoorks  v.  Camper  [a)^ 

Blackwbll.  where  it  was  held,  that,  on  plene  administravity  the  De- 
fendant might  shew  he  had  paid  over  the  residue  to  the 
•  residuary  legatee,  after  discharging  debts  and  legacies 
the  year  after  the  testator's  death. 

Wilde  Serjt  shewed  cause.  The  Defendant  must  be 
presumed  to  be  aware  of  a  lease  to  the  testator  which 
did  not  expire  till  after  his  death.  If  so,  he  was  not 
warranted  in  paying  legacies  till  he  had  ascertained  and 
discharged  all  outstanding  liabilities.  At  all  events, 
payment  of  the  legacies  within  six  months  was  pre- 
mature. Brooking  v.  Jennings  only  decides,  that  aa 
executor  durante  minore  atate  may  pay  over  the  residue 
to  the  executor  who  comes  of  age ;  and  in  The  Gooanor 
and  Company  of  Chelsea  Waterworks  v.  Cowper,  the  cre- 
ditor did  not  make  his  claim  till  thirty  years  after  the 
executor  had  paid  over  the  assets :  after  such  a  lapse  of 
time,  it  is  a  presumption  that  even  a  bond  has  been 
discharged.  In  WiUcins  v.  Piy  (J),  the  Master  of  the 
Rolls  laid  it  down,  '*  That  an  executor  to  the  extent  of 
assets  is  liable  to  be  sued  upon  his  testator's  covenants, 
without  regard  to  his  having,  or  not  having  the  pos- 
session of  the  lease.  Even  if  the  testator  had,  before 
his  death,  assigned  the  lease,  the  executor  would  not  be 
the  less  liable  to  be  sued  upon  the  covenants.  He 
cannot,  by  assigning  it  away  himself  get  rid  of  his 
liability  to  be  sued.  There  is,  therefore,  a  reason  why 
he  should  require  a  covenant  of  indemnity,  just  as  much 
as  there  was,  why  the  testator  himself  should  have  re- 
quired such  a  covenant;  because,  as  the  testator  was 
bound  by  tbo  personal  covenant,  the  executor  is  bound 
to  the  extent  of  assets  by  the  same  covenant"     The 

{a)  I  Bsp.  »75.  {b)  I  Meriv.  265. 

lessor 
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lessor  has  no  remedy  except  on  his  covenant,  while  the  1852. 
czecotor  might  have  required  an  indemnity  before  pay- 
ing the  legatees.  PUne  administravit^  is  a  plea  not 
established  by  mere  payment  of  legacies ;  the  Defendant  Blackwell. 
must  shew  that  they  were  paid  in  proper  order ;  so  that 
even  a  verdict  for  the  Defendant  could  not  have  been 
sustained  on  this  evidence. 

Spankie.  The  replication  raises  no  issue  of  a  deoas^ 
iaviij  which  it  should  have  done,  if  the  Plainti£P  meant 
to  rdy  on  the  objection  that  the  legacies  were  paid  out 
of  their-due  order.  It  is  the  duty  of  an  executor  to  pay 
legadesy  and  the  Defendant  ought  not  to  suffer  for  dis- 
cbsrging  that  duty  promptly.  By  the  statute  of  distri- 
buttons,  82  &  23  Car.  2.  c.  10.,  administrators  may  pro- 
ceed to  wind  up  the  intestate's  affairs  at  the  expiration  of 
a  twelvemonth  from  his  death.  The  same  practice  may 
properly  be  prescribed  to  executors :  and  here  the  test- 
ator had  been  dead  more  than  a  twelvemonth  before  the 
Defendant  paid  the  legacies.  Where  an  executor  has 
no  notice  of  bonds,  hie  is  justified  in  paying  simple  con- 
tract debts.  Harmon  v.  Harman.  (a)  And  the  same 
principle  ought  to  be  applied  with  respect  to  the  pajr^ 
ment  of  legacies.  The  Defendant  here  received  no 
actual  notice,  and  he  cannot  be  presumed  to  have  im- 
pii«d  notice  of  his  testator's  liability,  for  the  testator  did 
not  occupy  the  house  in  question,  and,  upon  fcss^nmen^ 
ihe  lease  would  pass  out  of  his  hands. 

TiNDAL  C.  J.  The  only  question  is^  whether  the 
Defendant  has  shewn  by  evidence  that  he  has  duly 
sdministered  the  effects  of  his  testator ;  (or  it  lies  on  him 
to  shew  affirmatively  that  he  has  done  so,  and  it  is  not 
necessary  for  the  Plaiptiff  to  reply  a  devasUmtn    Now, 

{a)  3  Mf^*  «»5« 

B  4  it 
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18$9.       it  appears  that  tha  wiU  was  proved  in  May  18S0,  and 
*^  '     ^     that  after  some  debts  had  been  paid,  the  Defendant,  in 
9,  Nooember  1830,  made  oyer  all  that  remained  to  the 

BucftWAiv  residuary  legatee;  thus  allowing  only  six  months  to 
elapse  btsfore  he  w  disposed  of  the  whole  of  the  assets* 
That  cannot  be  deemed  an  administering  of  the  assets 
in  due  course  of  law,  so  as  to  afford  an  answer  to  the 
Plaintiff's  demand.  It  is  not  clear,  indeed,  that  pay- 
ment of  legacies  wpuld  in  any  cdse  be  an  answer  to  a 
demand  of  4  debt ;  for  all  the  text  books  lay  it  down^ 
that  **  af^  the  payment  of  debt£^  it  is  the  duty  of  the 
executor  to  pay  l^acies,"  and  if  he  pays  legacies  firsty 
he  does  it  At  his  own  banard.  I  am  not,  however,  pre* 
pared  to  say  that  ^fter  such  a  length  of  time  as  elapsed 
in  the  case  pf  the  Chelsea  Water  Works  Company  v. 
Cofmper^  the  laches  of  the  creditor  might  not  be  deemed 
a  waiver  of  his  right  against  the  executor;  it  is  not 
neces^ry  here  to  decide  that  point :  it  is  certain,  how«- 
ever,  thilt  in  the  case  of  administrators,  the  statute 
S2  &  $13  Car.  2.  c*  10.  leads  us  to  infer  that  no  payment 
of  legacies  would  be  a  discharge  against  a  claim  of  debt« 
By  s.  8f  of  that  statute  it  is  enacted,  '^  That  no  such 
d^stfibutipp  pf  the  goods  pf  ^ny  person  dying  intestate 
be  made  till  one  year  be  fully  expired  after  the  in^ 
tes^te's  death;  and  that  each  i^nd  every  one  to  whom 
any  distribution  and  share  shall  be  ^Hotted,  shall  give 
bond  with  sufficient  sureties  in  the  said  courts,  that  if 
any  debt  or  debts  truly  qwing  by  the  intestate  shall  be 
afterwards  sued  for  and  recovered,  or  otherwise  duly 
made  to  appear,  tl^en  and  in  eyery  such  case  be  or 
she  shajyi  respectively  reft^nd  and  pay  bi^ck  to  the  ad- 
ministrator, his  .or  her  rateable  p^rt  of  that  debt  oir 
debts,  and  of  the  cpsts  pf  suit  apd  charges  of  the  adr 
ministrator  by  reason  of  such  debt,  out  of  the  part  and 
share  so  as  aforesaid  allotted  to  him  or  her,  thereby  to 
enable  the  said  administrator  to  pay  and  satisfy  the  said 

debt 
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ddit  or  debts  so  discovered  after  the  distribution  made        1892* 

as  aforesaid."     That  section  leads  to  the  inference  that     ^  ^  - 

Davis 

pajment  of  legacies  would  not  be  a  bar  in  an  action  ^. 

against  an  administrator  for  a  debt  due  from  the  in-   Blackwxlu 
testate :  if  it  would  not  in  an  action  against  an  adminis- 
trator, there  is  no  reason  why  it  should  in  an  action 
against  an  executor;  for,  though  an  executor  should 
not  provide  himself  with  a  bond  of  indemnity,  as  an 
administrator  is  enjoined  to  do,  the  spiritual  court  would 
decree  that  the  legacy  should  be  refunded,  if  debts  were 
afterwards  discovered.     I  will  not  say  that  such  a  de- 
fenee  might  not  be  made  if  the  debt  were  claimed  after 
a  great  lapse  of  time,  but  six  months  does  not  appear  to 
me  Co  be  a  reasonable  time  for  ascertaining  the  exist' 
ence  of  debts ;  and  the  legacies  having  therefore  been 
paid  preomtarely,  this  rule  must  be  discharged. 

Pakk  J.  I  am  of  the  same  opinion.  It  is  admitted 
that  there  is  no  case  precisely  in  point,  and  perhaps 
that  is  becaaae  executors  seldom  pay  so  precipitately. 
Bat  I  do  not  agree  that  the  twelvemonth  from  the  time 
of  the  death  pointed  out  by  the  statute  of  distribution  in 
the  case  of  administrators,  affords  any  guide  for  the  case 
of  executors;  for  if  so^  an  executor  might  defer  taking 
cot  probate  with  a  view  to  elude  the  creditor.  Brooking 
V.  Jmmnggf  and  Harman  v.  Harman^  only  decide  that 
the  executor  may  pay  simple  contract  debts  where  he 
has  BO  notice  of  a  specialty  creditor ;  and  in  a  note  to  the 
case  of  Harman  v.  Harman^  the  editor  says,  the  Court 
were  of  opinion,  that  where  the  payment  of  a  simple 
coQtrad  debt  is  compulsive,  it  is  a  good  payment  with^ 
ont  a  notice^  but  not  where  the  payment  of  such  debt  is 
voluntary.  But  in  the  Chelsea  Water  Works  Compantf 
V.  Qmpcr^  Lord  Knyon^  as  to  other  payments,  puts  in 
a  qualification,  which  applies  expressly  to  this  case; 
^  Provided  it  be  not  done  too  precipitately ; "  that  is 
the  quesUon.  I  think  the  executor  has  been  too  pre- 
cipitate 
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1832.       cipitate  in  this  case,  and  that  therefore  the  rule  must 
1. "  ~       be  discharged. 


V. 


Blackwsll.  Gaselee  J.  I  think  the  executor  has  been  premature 
in  paying  the  legacies.  In  the  Chekea  Water  Works 
Company  v.  Cauaper^  thirty  years  elapsed  before  the 
creditor  preferred  his  claim.  Without  saying  what  is 
the  proper  time  for  the  payment  of  legacies,  or  whether 
in  any  case  the  payment  of  them  before  debts  can  be 
justified,  I  think  the  payment  here  was  too  soon. 

BosANQUET  J.  I  think  the  rule  must  be  discharged. 
The  executor  is  to  pay  specialty  debts,  simple  contract 
debts,  and  legacies,  and  to  pay  them  in  that  order. 
Cases  may  occur  in  which  he  may  be  justified  in  payincr 
a  simple  contract  debt  first,  because  when  the  simple 
contract  creditor  proceeds  before  the  executor  has  no- 
tice of  the  specialty,  he  cannot  plead  the  specialty  debt 
in  bar.  But  the  demand  of  a  legatee  stands  on  a 
different  footing,  because,  in  the  language  of  courts 
of  equity,  he  is  no  more  than  a  volunteer,  who  can- 
not be  satisfied  till  all  debts  are  discharged.  No  pre- 
cise time  has  been  fixed  for  the  payment  of  legacies ; 
but  in  the  case  of  the  Chelsea  Water  Works  Company^ 
Lord  Kenyan  thought  that  after  a  great  lapse  of  time 
the  laches  of  the  creditor  might  justify  the  executor 
in  paying  them,  provided  he  was  not  too  precipitate. 
With  respect  to  administrators,  they  are  required  by 
the  statute  not  to  pay  over  the  residue  in  less  than 
twelve  months  after  the  death  of  the  intestate;  but  that 
period  cannot  be  applied  to  the  case  of  an  executor,  so 
as  to  justify  him  in  paying  over  when  a  twelvemonth 
has  expired  from  the  death  of  tlie  testator^  for  by  de^ 
ferring  the  taking  out  of  probate  he  might  mislead  the 
creditors,  and  give  them  little  or  no  opportunity  of 
giving  notice  of  their  claims.  The  real  question  there- 
fore 
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fore  18^  whether  or  not  the  executor  has  been  precipitate  18S2. 

in  pajing  legacies.     I  think  he  has  been  so  in  this  case,  davis 

axMl  is  therefore  responsible  to  the  Plaintiff  v« 

Rule  discharged.  Blacewbll. 


Sparling  v.  Haddon.  ^^^  *^' 

IN  an  action  for  libel  the  Plaintiff  alleged  in  his  de-  The  Stamp 

daradon  that  he  was  an  attorney  of  the  Court  of  O®*^*  ^®^" 

King's  Bench ;  and  in  proof  of  that  allegation,  after  ^^nigi,^  by 

cali/og  a  witness  who  stated  that  he  knew  the  Plaintiff  ai  Master  of 

to  have  acted  as  an  attorney,  produced  the  stamp  office  -.5^  »8*Bench 

certificate  of  his  having  paid  the  annual  duty  imposed  is  sufficient 

upon  attomies  by  37  G.  S.  c.  9.     This  certificate  was  prima  facU 

.  evidence  to 

CDontersigned  by  a  Master  of  the   Court  of  King's  satisfy  an 

Bendi  as  having   been   duly   entered,  and  a  witness  allegation  that 

proved  the  signature  of  the  Master,  and  that  he  dis-  jn'auornevof 

charged  the  duties  of  that  office.  that  Cotkrt. 
A  verdict  having  been  found  for  the  Plaintiff, 

Spankie  Seijt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  though  the  evidence  above  shewed  the 
Plaintiff  to  be  an  attorney,  it  did  not  satisfy  the  alle- 
gation that  he  was  an  attorney  of  the  Court  of  King's 
Baick^  the  stamp  office  certificate  being  delivered  to 
any  one  who  chooses  to  pay  the  tax,  and  the  entry  of  it 
in  the  Court  of  Kin^s  Bench  being  only  required  to 
ensure  such  payment.  The  Plaintiff  should  have  pro- 
duced a  certificate  from  the  Master,  or  the  roll  of  at- 
tomies.    2  Phaiijpi  Evid.  24S. 

mUe  Seijt.9   who  shewed  cause,   argued   that  the 
stamp  certificate,   countersigned   by  the  Master,  was 

sufficient 
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Sparling 
Haddok. 


sofficient  primA  facte  evidence  that  the  PlatntiflP  was  an 
attorney  of  the  Court  of  King's  Bench ;  for  it  might  be 
presumed  that  the  Master  would  not  bave  entered  it 
unless  the  Plaintiff  were  an  attorney  of  that  Court  He 
relied  on  Betryman  v.  Wise  (a),  and  Pearce  v.  Whale^  {b) 

Spankie.  In  Pearce  v.  Whale  there  was  sufficient 
evidence  to  satisfy  the  allegation,  independently  of  the 
stamp  office  certificate. 

TiKOAL  C.  J.  The  present  case  is  not  sufficiently 
distinguishable  from  Pearce  v.  Whale  to  lead  us  to  a 
different  conclusion.  In  this  case  there  was  no  evidenos 
of  the  Plaintiff's  having  acted  as  an  attorney  in  actions 
in  the  Court  of  King's  Bench;  but  there  was  evidence 
of  his  having  taken  out  the  usual  annual  certificate  at 
the  stamp  office,  and  that  it  had  been  countersigned  by 
the  Master  of  the  Court  of  King's  Bench.  It  was 
proved  further,  that  the  person  who  had  signed  as  such 
was  the  Master,  and  that  the  signature  was  his  hand- 
writing. And  the  question  is,  whether  that  was  not 
sufficient  primd  facie  evidence  to  satisfy  the  allegadoQ 
that  the  Plaintiff  was  an  attorney  of  the  Court  of  King's 
Bench.  In  Pearce  v.  Whale^  indeed,  there  was  other 
evidence;  bat  the  objection  was,  that  it  did  not  appear 
that  the  party  was  an  attorney  on  the  roll  of  the  Court ; 
and  the  answer  to  that  was  evidence  of  a  series  of 
certificates  countersigned  in  the  same  manner  as  the 
present.  It  was  then  held,  that  though  not  conclusive, 
this  was  sufficient  primd  fade  evidence  that  the  party- 
was  an  attorney  of  the  Court  of  King's  Bench.  I  think, 
therefore,  that  this  rule  must  be  discharged. 

The  other  Judges  concurring^ 

The  rule  was  discharged* 


(«)  4T.it.  366. 


{h)  sB.ifC.3i. 
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BaUKSKILL  V.  GlL£S.  ^J  3<^ 

^OMPAS  Serjt.,   on  the  part  of  the  Defendants,  After  a  trial 

moved  for  a  venire  de  novOj  on  the  ground  that  the  ^^  ^^^^  * j^ 

JQiy  had  been  convened  by  the  partner  of  the  attorney  not  gnnt  a 

for  the  Plaintiff.  '^'^'^  ^ 

novof  on  an 

The  objection  had  been  made  at  the  trial ;  but  the  alkgation  that 
learned  serjeant  not  being  furnished  with  the  evidence  ^^  jury  has 
to  support  it,  the  cause  proceeded,  and  a  verdict  was  y^   the^Dartaer 
found  for  the  Piaiotiff.     The  affidavit  in  support  of  of  the  Phtn- 

tbtt  application  did  not  state  that  the  knowledire  of  t>°  •^ttorntyr 

,       .  °  at  leait  with- 

lAe  orcuiBstance  had  come  to  the  Defendant  by  sur*  out  proof  that 

prise  at  the  trial,  or  that  due  diligence  had  been  then  ^f  V*^  who 
used  to  establish  the  foct ;   but  it  was  now  contended,  nor^wmof 

that  no  verdict  could  be  supported  under  such  circum-  the  £icft  at  the 

triaL 


TiKHAL  C.  J.  The  law  has  appointed  a  particular 
time  for  taking  this  objection,  -*-  when  the  jury  come  to 
the  book  lo  be  sworn.  The  Defendant  was  not  in  a 
ooeditioD  then  lo  tender  his  formal  challenge.  I  am 
Doc  prepared  to  say  that  a  case  may  not  occur  in  which, 
if  the  party  be  not  aware  of  the  objection  at  the  time, 
he  aiay  not  afterwards  come  and  require  the  assistance 
of  the  Court:  but  upon  this  affidavit  there  is  nothing  to 
shew  ihst  the  Defendant  was  taken  by  surprise,,  or  that 
he  used  dae  diligence  to  establish  the  fact  at  the  trial. 

Pabk  J.  There  is  not  the  shadow  of  a  pretence  for 
this  application.  The  cause  proceeded  at  the  trial 
because  no  ground  of  challenge  had  been  established. 
Instead  of  withdrawing,  the  counsel  for  the  Defendant 
Id  address  the  jury,  and  take  bis  chance  of  a 

verdict : 
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16Sd«  ness  of  its  mistress  was  in  efiect  that  of  an  hotel  keeper, 
to  which  it  is  not  essential  that  a  house  should  be 
known  by  any  public  sign  or  name,  or  that  the  guests 
should  be  furnished  with  provisions  by  the  landlord. 
These  are  mere  accidents  of  the  business,  which  may 
exist  with  or  without  them.  There  are  some  acknow- 
ledged hotels,  as  Warren%  without  external  name  or 
signf  and  others,  as  the  Old  HtimmumSf  which  the 
guests  frequent  for  the  purpose  of  lodging  only. 

Janes.  If  the  keeper  of  a  private  lodging«house  is 
held  subject  to  the  bankrupt  law  as  the  keeper  of  an 
hotel,  the  law  must  include  those  who  only  let  lodgings 
occasionally,  as  to  barristers  on  a  circuit  Such  per* 
sons  could  not  have  been  contemplated  by  the  legis- 
lature under  the  designation  of  hotel  keepers,  but 
persons  who  obtain  a  stock  of  provisions  upon  credit. 
The  question  is,  whether  the  profit  from  furnishing  pro- 
visions is  a  principal  or  only  an  accessory  object  of  the 
business.  In  Patten  v.  Brown  {a)  it  was  held,  that  a 
person  who  buys  pigs  or  other  stX)ck  with  a  view  to  a 
resale  of  them,  as  auxiliary  to  the  profitable  occupation 
of  his  farm,  and  in  the  interval  feeds  them  wholly  or 
principally  on  the  produce  of  his  farm,  does  not  thereby 
become  a  trader. 

TiNDAL  C.  J.  The  question  turns  on  the  construc- 
tion of  the  late  bankrupt  act,  which  for  the  first  time 
has  rendered  subject  to  the  bankrupt  laws  persons  fol- 
lowing the  vocation  of  **  victuallers,  keepers  of  inns, 
taverns,  hotels,  or  cofiee  houses."  These  words  were 
not  all  intended  to  mean  the  same  thing,  or  so  many 
would  scarcely  have  been  employed.  Nor  is  it  neces- 
sary that  we  should  define  them  all :  but  it  is  manifest 

{a)  7  Tawit.  409. 
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that  the  word  hotel  is  not  used  in  the  sense  of  the  old  1832. 
word  koslelj  for  that  means  what  is  now  termed  an  inn ; 
and  as  the  word  inn  immediately  precedesi  it  could 
scarcely  have  been  intended  to  designate  the  same  thing  Soorr. 
by  both.  The  modern  word  is  introduced  from  the 
French,  and  rather  implies  a  house  to  which  people 
resort  for  lodging,  than  for  the  sort  of  entertainment 
which  is  to  be  procured  only  at  an  inn.  The  question 
therefore  is,  whether  Mrs.  Eoberts  was  the  keeper  of  a 
lodging  house  or  hotel  within  the  meaning  of  this 
statute.  I  told  the  jury,  that  if  Mrs.  Roberts  sought 
her  IWelihood  by  a  pro6t  on  the  provisions  she  fiir- 
nished  to  her  guests,  she  must  be  deemed  an  hotel 
keeper  within  the  meaning  of  the  bankrupt  law,  and 
that  the  Plaintiff  would  be  entitled  to  their  verdict 
The  jury,  by  finding  for  the  Plaintiff  upon  that  direc- 
tion, have  in  effect  found  that  Mrs.  Eoberts  sought  her 
livelihood  by  a  profit  on  the  provisions  furnished  to  her 
gaests.  It  has  been  contended  that  I  should  have  di- 
rected  them  to  consider  whether  the  profit  to  be  derived 
from  letdng  lodgings  was  the  principal  object  of  Mrs. 
Robertas  business,  and  the  profit  from  provisions,  only 
accessory;  or  whether  the  profit  from  supplying  provi- 
sions was  the  principal  object  of  her  business :  but  that 
distincuon  is  not  quite  correct,  for  it  would  exclu(^  the 
keepers  of  many  public  hotels,  which  are  frequented  by 
persons  who  require  only  lodging  of  the  hotel  keeper, 
and  obtain  their  board  elsewhere.  It  seems  to  me, 
therefore,  that  the  question  was  left  to  the  jury  in  the 
mode  most  likely  to  fulfil  the  intention  of  the  legislature, 
which  was  to  extend  the  protection  of  the  bankrupt 
laws  to  those  persons  who  supply  keepers  of  hotels  and 
lodgiog-houses  with  furniture  and  provisions. 

Park  J.  concurred. 
Vol.  IX.  C  Gasblbe 
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188S#  Gaselee  J.    There  might  have  been  some  doabt  if 

auiTH        ^®  party  had  only  received  lodgers  occasionally,  and 
^  had  never  supplied   them  with   provisions :    but  here 

^ooTTi'  the  house  was  open  to  any  comer,  and  all  who  fre- 
quented it  were  supplied  with  provisions  to  some  extent 
In  other  matters  it  has  always  been  held  that  an  hotel 
keeper  is  subject  to  the  same  liabilities  as  an  inn- 
keeper. 

BosANQUET  J.  I  am  of  the  same  opinion.  It  has 
been  assumed  in  argument  that  in  order  to  be  subject 
to  the  bankrupt  laws,  a  party  must  make  a  profit  by 
buying  and  selling  the  principal  object  of  his  busi- 
ness; but  many  persons  are  specified  in  the  statute 
who  do  not  fall  within  that  description,  as  bankers, 
wharfingers,  carpenters,  factors,  &c.  Without  pre- 
cisely defining  the  business  of  an  hotel  keeper,  I  think 
the  question  was  properly  left  to  the  jury,  and  has  been 
properly  decided  by  them.  There  are  many  establish- 
ments of  this  kind  in  which  the  provisions  form  an 
inconsiderable  part  of  the  expense,  a  large  proportion 
of  which  is  occasioned  by  the  quantity  of  furniture 
required ;  and  the  credit  necessary  to  obtain  that,  was 
probably  the  reason  for  making  the  keepers  of  such 
establishments  subject  to  the  bankrupt  laws.  By  an 
hotel  keeper  no  doubt  something  was  meant  different 
firom  an  inn  or  tavern  keeper.  It  seems  to  me  that  the 
bankrupt  properly  came  within  the  former  description, 

and  that  this  rule  must  be 

Discharged. 
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Phescott  v.  Flinn  and  Others.  Maj  30. 

ASSUMPSIT  on  two  bills  of  exchange  indorsed  to  x.  From  the 
the  Plaintiff  in  the  name  of  the  Defendants  by  S!r*J''!^ 

"^   Defendants 
Lcmrence  Johnson.  confidential 

In  order  to  shew  that  Johnson  had  authority  to  in-  cler*^  ^*d  ^'•"^ 

dorse  for  the  Defendants,  the  Plaintiff  proved  that  he  ^^  j^^ 

was  the  Defendants'  confidential  clerk,  and  had  been  cheques  for 

introdaced  by  the  Defendants  to  their  bankers,  as  one  ^T '  *^'  "* 

one  instance 

to  whom  they  were  to  pay  the  same  attention  as  to  the  at  least,  they 

Defendants  themselves :   that  the  Defendants  had,  in  ^  autho- 

fepeated  instances,   recognised   his  authority  to  draw  i^j^,,^.  ^^ 

both  bills  and  cheques  by  procuration  for  them :  and  in  two  other 

that  on  three  occasions  Johnson  had  indorsed  bills  by  ""'^^^  ^^ 

.  received  mo- 

procaration  for  them,  on  one  of  which  occasions,  at  ney  obtamed 

least,  the  Defendants  must  have  known  of  the  indorse*  by  bis  indors- 

ment;  and  upon  the  other  two  the  bills  had  been  dis-  ^^^  ^  • 

connted  by  a  bill-broker  at  the  Defendants'  bankers,  was  held  war- 

and  die  Defendants  had  drawn  out  the  money  raised  ^^^  *'^^" 

upoo  the  bills.  the  clerk  had 

The  Defendants  offered  in  evidence  two  letters,  pur^  *  general 

porting  to  have  been  written  by  themselves  to  Stevens^  a  '^^^^J 
bill-broker,  on  the  2d  and  14th  of  July  18S0,  before  he      a.  Letten, 

bad  discounted  the  two  bills  on  which  this  action  was  ^"?'^  ^  ^ 

clerk,  purport- 
brought,  for  the  purpose  of  shewing  that  such  letters  ing  to  contain 

bad  been  forged  by  Johnson^     The  letters,   however,  an  authority 

related  to  a  different  transaction,  and  were  rejected  by  ^      another 

Tindal  C.  J.,  before  whom  the  cause  was  tried ;  and  a  occasion,  held 

▼edict  having  been  found  for  the  Plaintifl^  ?^  admissible 

'^  in  evidence  to 

shew  he  had 
CoUridge  Serjt.  moved  to  set  it  aside  as  against  evi-  no  authority 

dence,  and  also  on  the  ground  that  the  lettera  to  Stevens  i^^iorsement 
ODght  not  to  have  been  excluded.  on  which  the 

C  2  Wilde  PWntifffued. . 
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1832,  fVtlde  and  Bompas  Serjts.  shewed  cause.     The  cir- 

cumstance of  the  Defendants  having  sanctioned  at  least 
one  indorsement  by  Johnson^  coupled  with  the  general 
confidence  they  were  proved  to  have  reposed  in  him^  is 
sufficient  to  support  the  finding  of  the  jury ;  and  the 
letters  were  properly  excluded,  for  they  had  no  refer- 
ence to  this  transaction,  and  if  admitted,  would  only 
have  shewn  that  Johnson  had  committed  a  forgery,  not 
that  be  had  forged  the  indorsements  in  question. 

Coleridge.  The  confidence  reposed  in  Johnson^  by 
allowing  him  to  draw  bills  and  cheques  does  not  assist 
the  Plaintifi";  for  an  authority  to  draw  does  not  confer 
an  authority  to  indorse ;  Robinson  v.  Yarrow  (a),  Mur- 
ray  y.  The  East  India  Company  {b) ;  and  it  is  too  much 
to  presume  a  general  authority  from  a  single  instance. 
The  letters  ought  to  have  been  admitted  for  the  pur- 
pose of  showing  that  in  some  instances  at  least  Johnson 
had  indorsed  without  authority. 

The  Court  took  time  to  look  at  the  bills,  and  judg- 
ment was  now  delivered  by 

TiNDAL  C.  J.  Two  objections  have  been  urged  in 
this  case  against  the  Plaintiff's  right  to  recover :  one, 
that  the  verdict  was  against  evidence;  the  other,  that 
evidence  tendered  by  the  Defendants  at  the  trial  was 
improperly  rejected. 

The  first  objection  was,  in  effect,  this,  that  the  jury 
was  not  warranted  in  finding  upon  the  evidence  before 
them,  that  Lawrence  Johnson  had  authority  from  the 
Defendants  to  indorse  the  two  bills  on  which  the  action 
was  brought,  in  their  names. 

The  evidence  given  to  prove  Johnson*s  authority  to 
indorse  bills  for  the  Defendants  was,  first,  the  proof  that 

{a)  7  Taunt.  455-  (^)  sB.&  Aid.  204. 

he 
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be  was  a  confidential  clerk  of  the  Defendants,  and  had 
been  expressly  introduced  by  them  to  their  bankers,  as 
one  to  wbom  they  were  to  pay  the  same  attention  as 
ihey  would  to  the  Defendants  themselves.     Secondly, 
e?idence  was  given  that  they  had,  in  repeated  instances, 
recognised  his  authority  to  draw  both  bills  and  cheques 
by  procuration  for  them ;  bills  being  produced  which 
were  so  drawn  by  him,  and  which  afterwards  bore  the 
indorsement    of    the    partners,    and    very    numerous 
cheques,  about  twenty  in  number,  having  been  signed 
by  him,  in  his  own  name,  by  procuration  of  the  De« 
fendants;  such  cheques  being  signed  at  the  Plaintiff's 
bankiog-house   for  sums   directed    to   be  paid    under 
onders  from  country  correspondents,  to  Messrs.  Flinn 
and  Co.,  but  which  cheques,  it  appeared,  were  after- 
wards paid  into  the  Defendants'  own  bankers,  so  that 
the  Defendants  may  be  presumed  to  have  had  an  op- 
portunity of  seeing  how  their  name  was  used.      The 
Plaintiff,  lastly,  proved,  that  on  three  occasions,  Johnson 
had  indorsed  bills  of  exchange  by  procuration  for  them : 
on  one  of  which  occasions,  at  least,  the  Defendants  must 
have  known  of  such  indorsement,  inasmuch  as  after  the 
special  indorsement  by  him  as  agent  of  the  firm,  to  one 
of  the  partners,  the  bill  bore  the  subsequent  indorsement 
of  that  partner ;  in  the  other  two  instances,  there  wag 
certainly  no  such  knowledge  brought  home  to  the  De- 
fendants ;  but  the  bills  had  been  discounted  by  a  bill 
broker  at  the  Defendants'  bankers,  and  the  Defendants 
bad  drawn  out  the  money  raised  upon  the  bills.     Now, 
it  is  contended,  that  the  two  first  heads  of  evidence 
pTo?ed  no  authority  to  indorse^  but  that,  at  the  utmost^ 
according  to  the  distinction  laid  down  in  Robinson  v. 
Kzmoar,  they  proved  an  authority  to  draw ;  and,  again, 
it  was  contended,  that  from  the  particular  circumstances 
Qoder  which  the  cheques  were  drawn,  they  were,  in 
reality,  receipts  for  money  paid  by  the  Plaintiffs,  rather 

C  S  than 
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than  cheques,  and  entitled  to  little  weight  upon  the 
quc»stion. 

And,  further,  as  to  the  instances  of  indorsement  by 
Johnson,  it  is  argued  tliat  the  single  instance  of  the 
special  indorsement  of  the  bill  to  the  order  of  one  of 
the  partners,  by  no  means  imported  a  general  authority 
to  indorse  bills,  as  the  power  over  the  proceeds  of  the 
bill  was  never  parted  with  by  the  owners ;  and  that,  in 
the  other  two  cases,  the  Defendants  at  this  very  time 
dispute  their  liability  to  pay  their  bankers,  on  the 
ground  of  the  want  of  authority  in  Johnson  to  indorse 
by  procuration  for  them.  But  it  has  not  been  con- 
tended, as  indeed  it  could  not,  that  any  part  of  the 
evidence  was  improper  to  be  laid  before  the  jury,  in 
determining  whether  the  clerk  had  authority  to  indorse 
or  not. 

It  may  be  admitted,  that  an  authority  to  draw,  does 
not  import  in  itself  an  authority  to  indorse  bills ;  but 
still,  the  evidence  of  such  authority  to  draw,  is  not  to  be 
withheld  from  the  jury,  who  are  to  determine  on  the 
whole  of  the  evidence,  whether  such  authority  to  indorse 
exists  or  not  The  jury,  although  they  may  require 
some  direct  testimony  upon  the  authority  of  the  clerk 
to  indorse,  may  justly  be  satisfied  with  less  evidence, 
where  it  is  proved  that  the  clerk  is  a  confidential  clerk, 
and  that  he  has  an  undisputed  authority  to  (b*aw  in  the 
name  of  the  principals.  And  as  well  this  part  of  the 
evidence^  as  also  the  direct  evidence  of  authority  to  in- 
dorse, was  left  to  the  jury,  with  those  remarks  in  favour 
of  the  Defendants  which  are  now  urged,  and  almost  in 
the  precise  terms  now  used  by  the  Defendants'  counsel* 

When,  therefore,  the  evidence  on  this  subject  was 
left  to  a  special  jury  of  merchants,  who  have  the  right  to 
bring  their  own  knowledge  of  the  general  course  of 
business  in  aid  of  their  judgment  on  the  particular 
occasion,  and  they  have  declared  themselves  satisfied 

that 
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that  the  Defendants  have,  by  their  conduct,  shewn  that        IBSSp 

this  clerk  had  authority  to  indorse,  with  what  object 

coold  we  send  this  cause  to  a  second  trial  before  a  jury 

of  a  similar  description,  where  the  very  same  question 

most  again  be  left  to  the  new  jury  upon  the  same 

evidence? 

The  second  objection  was,  that  evidence  had  been 
improperly  rejected.     The  evidence  offered  by  tl^e  P&* 
fendants  was  that  of  two  letters  purporting  to  be  written 
by  the  Defendants  to  Stevens  the  bill-broker,  one  dated 
the  2d,  the  other  the  14th  oi  Jvly  1830,  and  purporting 
to  state  that  Johnson  had  authority  to  indorse  bills  for 
the  Ddendants.     These  letters  the  Defendants  offered 
io  evidence,  for  the  purpose  of  shewing  that  they  were 
fcr^ries.     The  evidence,  when  offered,  was  rejected,  on 
the  ground  that  it  related  to  a  different  transaction  with 
Sieoens^  prior  in  point  of  time  to  the  discounting  of  the 
tvo  bills  on  which  the  action  is  brought    And  we  are 
of  opmion  the  evidence  was  properly  rejected  on  that 
gnnmd.    The  Plaintiffs  are  to  stand  or  fall  as  to  their 
right  to  recover,  upon  the  proof  they  are  able  to  produce 
of  die  conduct  of  the  Defendants  amounting  in  other 
instances  to  an  authority  to  their  clerk  to  indorse  bilU 
io  their  names.     If  the  case  prove  to  the  satisfaction  of 
the  jury,  that  the  Defendants  authorized  the  clerk  to* 
indorse,  how  is   that  authority  diminished  or  contra- 
dicted by  proof,  that  in  two  instances  in  the  preceding 
iDoath,  of  which  they  had  no  notice,  Johnson  the  clerk 
fciged  an  authority  to  indorse  ?     Such  evidence  appears^ 
to  Ds  to  be  wholly  irrelevant  to  the  point  in  dispute,, 
whether  the  clerk  had  or  had  not  authori^  to  indorse 
^ae  bUls  in  the  following  month  of  August.     Upon  the 
vhole,  therefore,  we  think  the  verdict,  which  has  been 
given  for  the  Plaintiff   should  stand;   and,   that  the 
picsent  rule  for  setting  it  aside,  should  be 

Discharged. 
C  4 


a 


CASES  IN  TRINITY  TERM  and  VACATION 


18324 


Maj  31. 


Martyr  v.  Bradley. 


CoTeiumt  to 
leavei  at  the 
eod  of  a  tenOf 
a  water  millf 
with  all  fix- 
tures, fasten- 
ingh  and  fm- 
provementJt 
during  the 
demise,  fixed, 
fastened)  or 
set  up  in  or 
upon  the  pre- 
misesf  in  good 
plight  and 
condition* 
reasonable  use 
and  wear  only 
excepted^ 

Held,  to 
include  a  pair 
of  new  mill- 
stones set  up 
by  the  lessee 
during  the 
term,  although 
the  custom  of 
the  country 
authorized 
him  to  re- 
move them* 


POVENANT.  The  Plaintiff  had  by  indenture  de- 
mised a  mill  to  the  Defendant  in  the  following 
terms: — *^  All  that  newly  erected  water  com-milly  with 
the  appurtenances  thereunto  belonging,  situate,  lying,  and 
being  at  Orfordf  in  the  county  of  Kent^  then  lately  erected 
by  the  Plaintiff;  together  with  the  two  pair  of  mill- 
stones, and  the  several  batting-mills,  machines,  gear- 
works,  running-tackle,  corn,  and  other  bins ;  and  all  other 
machines  that  were  in,  or  affixed  to  and  about  the  said 
water  com  mill,  or  any  part  thereof;  together  also  with 
a  certain  bran  and  counting-house  in  the  said  indenture 
particularly  mentioned  and  described,  and  also  a  certain 
stable  and  waggon  lodge  therein  also  particularly  men- 
tioned and  described ;  together  with  the  banks,  barks, 
ponds,  streams,  watercourses,  ways,  easements,  profits, 
commodities,  emoluments,  advantages,  and  appurte- 
nances  whatsoever  to  the  said  mill,  stable,  waggon  lodge, 
hereditaments,  and  premises  belonging,  or  in  any  wise 
appertaining,  or  usually  used  or  occupied  therewith :  to 
hold  for  fourteen  years."  The  Defendant  covenanted 
that  he  would  keep  the  premises  in  repair;  *^and  the 
said  water  corn-mill,  stable,  waggon-lodge,  and  other  the 
premises  thereby  demised,  being  so  well  and  sub- 
stantially repaired,  paved,  scoured,  glazed,  cleansed, 
amended,  and  kept  as  aforesaid,  should  and  would,  at 
the  expiration  or  other  sooner  determination  of  that 
demise,  peaceably  and  quietly  leave,  surrender,  and 
yield  up  unto  the  Plaintiff^  his  heirs  or  assigns,  toge- 
ther with  all  locks,  bolts,  bars,  and  other  fixtures, 
fastenings,  and  improvements  which  then  were,  or 
which  should  or  might  at  any  time  or  times  during  the 

con- 
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condonance  of  that  demise,  be  fixed,  &stened,  or  set  ap 
in,  upon,  or  about  the  premises  or  any  part  thereof,  in 
good  plight  and  condition,  reasonable  use  and  wear 
only  excepted/' 

The  Plaintiff,  in  his  declaration  averred,  that  after 
the  making  of  the  said  indenture,  and  during  the  term 
thereby  granted,  and  whilst  the  Defendant  held,  occu- 
pied, and  enjoyed  the  said  demised  water  com  mill,  and 
premises,  with  the  appurtenances,  as  tenant  thereof  to 
the  Pliuntifl^  under  and  by  virtue  of  the  said  indenture^ 
to  wit,  on  the  1st  day  of  January  1831,  in  the  county 
aforesaid,  the  Defendant  removed  one  pair  of  the  said 
stones,  with  the  gear  and  machinery  belonging  thereto^ 
wbjch  were  in  and  upon  the  said  mill  at  the  time  of 
makii^  the  said  indenture,  and  during  the  said  term 
placed  and  set  up  in  and  upon  the  said  mill  one  pair 
of  Dew  mill-stones,  with  gear  and  machinery  belong- 
iDg  thereto^  in  the  place  and  stead  of  the  said  pair 
of  old  mill-stones,  with  gear  and  machinery ;  and  the 
said  one  pair  of  new  mill-stones,  with  the  gear  and 
machinery  belonging  thereto,  remained  so  placed  and 
set  up  in  and  upon  the  said  mill,  in  the  place  and  stead 
of  the  one  pair  of  old  mill-stones,  with  gear  and  ma- 
chineiy,  at  the  end  and  expiration  of  the  said  term,  to 
the  great  improvement  of  the  said  demised  mill,  with 
the  appurtenances ;  and,  by  reason  of  the  premises, 
the  said  one  pair  of  new  mill-stones,  with  the  gear  and 
maduoery  belonging  thereto,  became  and  were  the  pro- 
perty of  the  Plaintiff  as  the  landlord  of  the  said  demised 
mill  and  premises,  and  the  person  to  whom  the  re* 
version  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  expectant  on  the  determination  of  the 
said  term  by  the  sud  indenture  so  granted,  belonged, 
and  so  remained  and  continued  until  and  at  the  time 
of  the  removal,  carrying  away,  and  conversion  thereof 
tlierdnafler  mentioned:  that  the  Defendant,  by  the 
Goense  and  permission  of  the  Plaintifi^  remained  in  pos- 
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session  of  the  said  demised  mill  and  premises,  with  the 
appurtenances,  for  a  short  time  after  the  expiration  of 
the  said  term,  to  wit,  until  and  upon  the  ISth  of  Oc^ 
tober  1831,  when  he  quitted  the  same;  that  during  all 
that  time,  the  Plaintiff  was,  and  still  is,  the  owner  of 
the  said  demised  mill  and  premises,  with  the  appur- 
tenances; that  the  said  one  pair  of  new  mill-stones, 
with  the  gear  and  machinery  belonging  thereto,  re- 
mained placed  and  set  up  in  and  upon  the  said  demised 
mill  in  the  place  and  stead  of  the  said  one  pair  of  old 
mill-stones,  with  gear  and  machinery,  at  the  time  of  the 
expiration  of  the  said  term,  and  after  the  expiration 
thereof  until  and  at  the  time  of  committing  the  griev- 
ance thereinafter  next  mentioned;  yet  the  Defendant, 
well  knowing  all  and  singular  the  premises,  but  con- 
triving and  wrongfully  intending  to  injure  and  aggrieve 
the  Plainti£^  and  to  lessen  and  injure  his  estate  and 
interest  in  the  said  premises,  with  the  appurtenances, 
and  to  diminish  the  value  of  the  said  water  coi'n  mill, 
and  to  deprive  him  of  the  benefit  and  advantage  of  the 
said  one  pair  of  new  mill-stones,  with  the  gear  and  ma- 
chinery belonging  thereto,  after  the  expiration  of  the 
said  term,  and.  whilst  he  the  Defendant  was  in  posses- 
sion of  the  said  demised  water  corn  mill  and  premises, 
with  the  appurtenances,  by  the  license  and  permission 
of  the  Plaintiff  as  aforesaid,  to  wit,  on  the  10th  of  Oc^ 
iober  in  the  year  last  aforesaid,  in  the  county  aforesaid, 
wrongfully  and  injuriously,  and  without  the  license  or 
consent,  and  against  the  will  of  the  Plaintiff,  removed 
the  said  one  pair  of  new  mill-stones,  with  the  gear  and 
machinery  belonging  thereto,  and  restored  and  put  back 
the  said  one  pair  of  old  mill-stones,  with  the  gear  and 
machinery  thereof^  and  carried  away  the  said  one  pair 
of  new  mill-stones,  with  the  gear  and  machinery  be- 
longing thereto,  being  of  great  value,  to  wit,  the  value 
of  60^.,  from,  out,  and  off  the  said  water  corn-mill,  and 
converted  and  disposed  thereof  to  his  own  use,  whereby 
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the  said  estate  and  interest  of  the  Plaintiff  in  the  said 
mill  and  premises  was  greatly  injured,  lessened,  and 
reduced  in  value,  to  wit,  at,  &c.  and  he  the  Plaintiff 
vbolly  lost  and  was  deprived  of  the  said  one  pair  of 
Dew  mili-stones,  ,and  the  gear  and  machinery  belonging 
thereto^ 

At  the  trial  before  Tindal  C*  J.,  it  appeared  that 
during  his  term  the  Defendant  had  substituted  two  new 
French  mill-stones,  ibr  two  old  ones,  which  he  had 
found  on  the  premises.  The  lower  stone  was  rammed 
in  and  fixed  with  mortar;  the  upper  revolved  on  its 
axis.  When  the  Defendant  quitted  the  premises  at  the 
end  of  about  ten  years,  he  took  away  these  new  stonesy 
and  left  in  their  place  those  which  he  had  found  on 
eotering.  A  witness  stated  that  it  was  the  general  cus* 
torn  for  the  tenant  to  remove  such  stones. 

The  Chief  Justice,  however,  being  of  opinion  that  the 
language  of  the  covenant  included  the  stones  in  ques* 
tioQ,  a  verdict  was  taken  for  the  Plaintiff,  with  leave  for 
the  Defendant  to  move  to  set  it  aside. 


1882. 


Wilie  Serjt.  obtained  a  rule  nisi  accordingly,  citing 
Baylor  V.  Colling  (a),  where  it  was  held,  that  a  cove* 
i>ant  by  a  tenant  to  yield  up  in  repair,  at  the  expir- 
ation of  bis  lease,  all  buildings  which  should  be  erected 
dariog  the  term  upon  the  demised  premises,  includes 
biuUiDgs  erected  and  used  by  the  tenant  for  the  purpose 
of  trade  and  manufacture,  only  when  such  buildings  are 
let  into  the  soil,  or  otherwise  fixed  to  the  freehold.  In 
tbe  present  case  the  upper  mill-stone,  at  least,  was 
iDoveable^  and  neither  of  them  could  be  deemed  a  portion 
of  die  building  demised. 

Andrews  Seijt.  shewed  cause.  He  contended  that  the 
stones  being  an  essential  part  of  the  mill,  an  improve* 
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ment  of  the  stones  was  an  improvement  of  the  mill  within 
the  meaning  of  die  covenant,  and  the  rather,  as  the 
lessor  would  naturally  desire  to  guard  himself  by  con- 
tract against  the  custom  of  which  evidence  had  been 
given  at  the  trial. 

Wilde,  Looking  at  the  demise,  and  the  words  which 
accompany  the  term  improvements  in  the  covenant,  it  is 
to  be  inferred  that  by  improvements  in  the  mill,  the  par- 
ties meant  improvements  of  the  principal  and  solid  struc- 
ture, not  improvements  in  utensils  or  machinery  merely 
accessary  to  the  principal  structure.  If  it  applies  to  the 
stones,  it  must  be  held  to  apply  to  the  straps,  ropes, 
cornbin,  and  all  the  other  chattel  gear,  which  are  uni- 
formly deemed  the  property  of  the  tenant  Renovations 
of  detached  portions  of  the  machinery  are  not  improve- 
ments of  the  mill,  which,  after  the  renovations,  remains 
as  it  was  before.  * 


TiNDAL  C.  J.     The  question  is,  what  it  was  the  in- 
tention of  the  parties  to  comprehend  in  the  word  i m- 
provementSf  and  in  particular  whether  they  intended  to 
include  stones,  such  as  those  which  have  been  put  up 
and  removed  by  the  Defendant      The  words  of  the 
covenant  are,  ^^  and  the  said  water  corn-mill,  stable, 
waggon-lodge,  and  other  the  premises  thereby  demised, 
being  so  well  and  substantially  repaired,  paved,  scoured, 
glazed,  cleansed,  amended,  and  kept  as  aforesaid,  shall 
and  will,  at  the  expiration,  or  other  sooner  determin- 
ation of  this  demise,  peaceably  and  quietly  leave,  surren- 
der, and  yield  up  unto  the  Plaintiff,  his  heirs  or  assigns, 
together  with  all  locks,  bolts,  bars,  and  other  fixtures, 
fastenings,  and  improvements  which  now  are,  or  which 
shall  or  may  at  any  time  during  the  continuance  of  this 
demise,  be  fixed,  fastened,  or  set  up,  in,  upon,  or  about 
the  premises,  or  any  part  thereof,  in  good  plight  and 
condition,   reasonable  use  and  wear  only   excepted.*' 

That 
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That  improvements  is  a  word  large  enough  to  cover 
altemtioos  in  the   working  part  of  the  mill,  appears 
from  the  words  *'  fixed,  fastened,  or  set  up  in  or  upon, 
the  demised  premises,  or  any  part  thereof."     For,  in 
looking   to  see  what  the  premises  are,  we  find  them 
described  as  *^  all  that  newly  erected  water  corn-mill, 
with  the  appurtenances  thereunto  belonging,  situate,  lying 
and  being  at  Orford  in  the  county  of  Kent^  then  lately 
erected  by  the  Plaintiff,  together  with  the  two  pair  of 
mill-stones,  and  the  several  bolting-mills,  machines,  gear- 
works,  nmning-tackle,  corn  and  other  bins,  and  all  other 
madiines  that  were  in  or  afiixed  to  and  about  the  said 
water  corn-mill,  or  any  part  thereof;   together,  also, 
witli  a  certain  bran  and  counting-house."     The  word 
most  mean,  therefore,  whatever  was  fixed  to  the  pre- 
mises.   These  stones  had  been  fixed  for  ten  years ;  the 
lower  one  rammed  in,  the  upper,  supported  on  its  axis. 
And  there  are  other  words  in  the  covenant  which  shew 
that  it  is  not  confined  to  the  structure  or  building  alone : 
"  In  good  plight  and  condition,  reasonable  use  and  wear 
only  excepted."     Now,  "  reasonable  wear"   is   more 
likely  to  apply  to  machinery,  which  is  the  subject  of 
wear,  than  to  the  more  permanent  parts  of  the  premises. 
The  evidence  of  the  custom  for  tenants  to  remove  stones 
of  this  kind,  may  account  for  the  parties  having  resorted 
to  such  a  covenant,  to  exclude  any  doubt  on  the  ques- 
tion.   It  is  to  be  observed,  too,  that  this  is  the  covenant 
of  tbe  Defendant;  and  it  is  a  universal  rule,  that  a  co- 
venant must  be  taken  most  strongly  against  the  party 
making  iL     When  we  see  that  in  Naylor  v.  Colling  a 
coreoant  to  leave  all  buildings  in  repair  was  held  to  ex- 
tend to  buildings  which  by  law  the  defendant  was  al- 
lowed to  remove,  why  are  we  precluded  from  saying 
tbat  this  covenant  also  includes  improvements  which,  but 
br  the  covenant,  the  tenant  might  have  considered  his 
own. 
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Park  J.  This  is  purely  a  question  as  to  the  con- 
struction of  the  covenant ;  but  Naylar  v.  Colling  is  a 
decision  in  favour  of  the  plaintiff;  for  the  Court  held 
there,  that  erections  and  buildings  were  within  the  cove- 
nant, although  structures  not  let  into  the  soil  might  be 
removed.  But  these  stones  were  cl^rly  a  part,  and  an 
essential  part  of  the  mill,  and  if  not  an  improvement, 
why  were  they  put  there  ?  The  exception  of  wear  and 
tear  seems  particularly  applicable  to  milestones,  and 
makes  it  more  clear  that  they  were  in  the  contemplation 
of  the  parties  to  the  covenant. 


Gaselee  J.  I  am  of  the  same  opinion.  If  the  con- 
struction for  which  the  defendant  contends  were  to  pre- 
vail, the  lessee,  after  wearing  out  the  lessor's  mill-stones, 
might  replace  them  with  new  ones,  and  after  they  had 
formed  part  of  the  mill  for  some  years,  remove  them  on 
quitting,  leaving  the  landlord  those  which  had  been 
worn  out  in  the  tenant's  service. 


Bosanquet  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  retain  the  verdict,  and  that  these  stones  con- 
stituted an  improvement  of  the  premises  within  the 
meaning  of  the  covenant.  That  covenant  contains  an 
engagement,  that  the  Defendant  shall  repair  the  mill  and 
other  the  premises  thereby  demised,  and  leave  all  fixtures 
and  improvements  fixed,  fastened,  and  set  up  in  and  about 
the  same.  These  mill-stones  were  improvements  fixed 
and  set  up  in  the  premises. 

The  tenant^  perhaps,  was  not  bound  to  substitute 
other  stones  for  the  landlord,  but  having  substituted  new 
ones  for  those  which  were  unserviceable  from  wear  and 
tear,  he  was  bound  under  this  covenant  to  leave  them  as 
improvements. 

Rule  discharged* 
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Smith  t;.  Sainsbury.  Afo^ai. 

TONES  Serjt.  had  obtained  a  rule  nisi  to  set  aside  the  The  Court  re- 
award  of  a  barrister  in  this  cause,  on  the  irround  ^"?*^  ^  •*' 
,         ,  (  o  aside  an 

that  subsequently  to  the  award,  which  was  in  favour  of  award,  on  the 

the  Defendant,  it  was  discovered  that  the  Defendant  ground  that 

had  been  sentenced  to  transportation  for  a  felony,  and  j^^^^ined 

had  returned  before  his  time  was  expired.  by  content. 

Both  parties  had,  by  consent,  been  examined  before  *"^  *^*'  •**^" 

the  arbitrator,   and  Joftes  averred  that  the  PlaintiflTs  the  award  the 

counsel  would  not  have  consented  to  a  reference  on  Raintiffhad 

such  terms  if  he  had  known  of  the  Defendant's  con-  the^j^efendant 

victioo.  was  a  felon 

convict.     It 

Wilde  Serjt  shewed  cause  on  affidavits,  by  which  it  fPP**"^> 

^  "^  however,  that 

appeared  that  the  Defendant  had  returned  after  a  free  the  judgment 
pardon  from   the  governor  of  New  Soitth  Wales,-  and  of  the  arbitra- 
that  the  arbitrator  had  formed  his  judgment  altogether  independently 
independently  of  the   Defendant's   testimony.       Wilde  of  the  De- 
contended,  that  the  Defendant's  competency  was  restored  [f"^"'  *  ^" 
by  die  operation  of  30  G.  3.  c.  47.  and  8  &  9  G.  4.  c.  83. 
That  after  decision,  objections  to  testimony  were  too 
late;  and  that,  at  all  events,  the  objection  here  was  im- 
material, the  arbitrator   having  formed  his  cbnclusion 
independently  of  the  testimony  of  the  Defendant 

Jones.  The  objection  is,'  that  the  Plaintiff  would 
never  have  consented  to  a  reference  had  he  been  aware 
of  the  Defendant's  conviction. 

TiKDAL  C.  !•  If  the  testimony  of  the  Defendant  had 
been  the  evidence  on  which  the  arbitrator  proceeded,  it 
ought  have  been,  —  I  do  not  say  it  would  have  been,  — • 
a  ground  for  entertaining  this  motion ;  but,  upon  the 

affidavits 


timony. 
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affidavits  it  appears  explicitly,  that  the  judgment  of  the 
arbitrator  was  wholly  independent  of  the  Defendant's 
testimony.  Before  a  jury  it  is  very  important  to  ex- 
clude all  testimony  which  is  not  properly  admissible;  be- 
cause a  jury  is  not  conversant  with  the  details  of  evi- 
dencci  or  capable  of  discriminating  very  accurately 
between  that  which  ought,  and  that  which  ought  not  to 
prevail  on  their  judgment :  but,  an  arbitrator  practised 
in  the  law,  has  no  difficulty  in  excluding  from  his  judg- 
ment, statements  which  ought  to  be  without  effect ;  and 
as  the  affidavits  leave  no  doubt  that,  in  this  case,  the 
arbitrator  abstained  from  giving  any  effect  to  the  De- 
fendant's testimony,  the  rule  must  be  discharged. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
therefore 

Discharged. 


Stephens  v.  Lowe« 


Maj$i, 


Same  v.  Strick. 


A  bond  con-  F^EBT  on  an '  arbitration  bond,  dated  the  SOth  of 
thc*a»8e«8-  November  1880,  the  condition  of  which  was,  that 

ment  of  and      the  Defendants  should  **  perform,  fulfil,  and  keep  the 

mriutration  on    g^ard,  order,  arbitrament,  final  end  and  determination  of 

the  damages 

ocrariffnfd  by    Joseph  Malachy  therein  described,  named,  selected,  and 

the  obligor's  chosen,  as  well  by  and  on  the  part  and  behalf  of  the 
mine  "^wy  Defendant  and  the  said  Joseph  Strick^  as  of  the  Plain tilly 
two  months,      to  arbitrate,  award,  judge,  and  determine,  as  well  the 

Held  to  be  amount  of  damages  already  or  hereafter  to  be  sustained 
miperative,  ,     ,  , 

and  not  merely  ^^y  ^^^  Plaintiff,  her  heirs,  executors,  adminbtrators,  or 

directory,  as 

to  the  periods  of  arbitration. 

assigns. 
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asagns,  for  or  by  reason  of  certain  adits,  levels,  water-       18S2. 
comscs,  engines,  and  other  erections,  then  already  or  to     ^  ^ 
be  thereafter  cut,  made,  and  raised  in,  through,  upon,  9. 

and  within  the  limits  of  a  certain  set  or  license  for       Iowb. 
mining  in  and  through  a  certain  tenement  of  her,  the 
Plaintiff,  situate  and  being  in  the  parish  of  Calsiock 
theran  mentioned ;   so  that  the  sai^  i7.  Malachy  did 
make  hb  award  in  writing  as  to  all  such  damages  therein 
mentioned,  and  compensation  to  be  afterwards  made, 
on  or  before  the  20th  day  of  December  then  next :  and 
as  to  all  damages  to  be  thereafter  sustained  and  com- 
pensation to  be  thencefotth  made,  at  the  expiration  of 
eveiy  two  months  from  the  said  20th  day  of  December** 
Averment,  that  Malachy^  at  the  end  of  the  second  two 
months,  from  the  20lh  of  December  ISSOf  to  wit,  on  the 
ISthofJtify  1830,  made  an  award  touching  the  pre- 
mises^ and  ordered  the  Defendant  to  pay  the  Plaintiff 
24Z.  for  damage  occasioned  by  working  the  mine.  Breach, 
non-payment.     There  was  also  a  count  for  money  due 
on  an  award,  and  on  an  account  stated.    Pleas,  nan  est 
factum :  nil  debet;  that  Malachy  did  not  make  his  award 
at  the  expiration  of  the  second  two  months  from  the 
20th  of  December  1830 ;  that  he  did   not  make  any 
airard;  or  not  till  after  an  unreasonable  time. 

At  the  trial  before  Tindal  C.  J.,  Middlesex  sittings 
after  Hilary  term,  it  appeared  that  the  Defendants,  in 
this  tnd  the  other  action,  were,  sometime  previous  and 
up  to  the  entering  into  the  submission  for  the  award  in 
qoestbn,  jointly  interested  in  a  mine,  in  the  working  of 
vfaich  they  bad  committed,  and  would  continue  to  com- 
nut  damages  to  the  Plaintiffs'  property.  In  order  to 
ascertain  the  damages  resulting  therefrom,  the  Defend- 
ants, by  their  joint  and  several  bond  to  the  Plaintiff  of 
tlie  30th  of  November  1830,  submitted  those  damages  to 
arbiiiation,  with  the  condition  that  the  arbitrator  should 
make  successive  awards  at  the  expiration  of  every  two 
Vol.  IX.  D  months 
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montlis  from  the  20th  of  December  18i)0«  The  arbitra* 
tor  made  his  first  award  within  the  time ;  but  the  second 
award,  upon  wiiich  the  PhiintifF  sought  to  recover,  was 
not  made  until  the  13th  ofjulj/  1831,  instead  of  the  20ih 
o(  April  in  that  year,  and,  consequently,  not  within  the 
time  limited  by  the  bond.  It  also  included  damages 
incurred  subsequently  to  the  20th  of  April.  The  delay 
was  occasioned  by  the  request  of  the  Defendants,  who 
objected  to  the  expenses  attending  such  frequent  awards 
as  would  take  place,  if  the  bond  were  strictly  complied 
with  by  making  them  at  the  end  of  every  two  months. 

Both  the  Plaintiffs'  attorney,  the  Defendant  Strickf 
and  Mrs.  Lavo^s  agent,  attended  the  arbitrator  during 
the  making  of  the  award,  survey,  and  assessment,  in 
question.  On  the  OTbitration  bond  they  signed  a  docu- 
ment, which  was  as  follows :  — 

"  Wheal  WiUiams  Mifiej  April  26th,  1830.  The 
parties  within  named,  by  themselves  or  their  agents, 
have  met  this  day  by  consent,  on  the  second  assessment 
or  award. 

«7.  Malach/f  Arbitrator. 

Jos,  Husband,  for  Mrs.  Stephens. 

J".  Vivian, 

Jos,  Siricki 


ick,  } 


for  Mrs.  Loxce  and  Mr.  Stride^ 


This  memorandum  was  not  stamped. 

On  the  part  of  the  Defendant  it  was  objected,  that 
the  award  was  not  made  within  the  time  prescribed  by 
the  condition  of  the  bond,  and  that  the  memoranduni 
being  unstamped,  could  not  assist  the  Plaintiff;  where- 
upon she  was  nonsuited,  with  leave  to  move  to  enter  a 
verdict  for  24/. 

A  rule  nisi  having  been  obtained  accordingly, 

Wilde  SerjL  shewed  cause,  urging  the  objection  relied 
CD  at  the  triaL 

JoM 
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Jbn^  Seijt  in  sapport  of  the  rule.  The  award  pur- 
sues the  submission,  which  is  only  directory,  not  im- 
perative, as  to  the  period  of  two  months :  that  period  is 
obvioasly  named  to  spare  the  Plaintiff  the  inconvenience 
of  more  frequent  arbitrations ;  and  it  would  have  been 
impossible  to  examine  the  evidence  and  make  the  award 
at  the  precise  moment  when  each  two  months  expired. 

At  aU  events  after  attending  the  arbitrator,  the  paiv 
ties  are  estopped  to  make  the  objection.  Laoarence  ▼• 
HoJ^ton  (a),  Matum  v.  Trawer  {b\  Wharton  v.  King  (c), 
L^ett  V.  Finlay.  {d) 

And  the  memorandum  does  not  require  a  stamp,  for 
it  is  not  an  agreement  constituting  a  new  submbsion, 
but  a  mere  attestation  of  the  iact  of  attendance. 


TiNDAL  C.  J.  The  first  question  is,  whether  this 
award  can  be  sustained  under  the  terms  of  the  sub- 
nissiiHi  bond.  The  condition  of  the  bond  is,  that  the 
parties  shall  abide  by  the  award  of  the  arbitrator  on  the 
premises,  so  that  the  arbitrator  make  his  award  as  to 
all  dunages  to  be  thereafter  sustained,  and  compensation 
to  be  theoceforth  made,  at  the  expiration  of  every  two 
months  firooi  the  20th  of  December, 

It  has  been  urged  that  this  condition  is  merely  direc- 
tory, and  being  for  the  benefit  of  the  Plaintiff,  he  is  at 
liberty  to  waive  it :  but  it  is  equally  a  condition  for  the 
benefit  of  the  Defendants,  for  it  was  important  to  them 
that  the  periodical  assessment  of  damages  should  be 
made  as  soon  as  possible  after  the  alleged  injury,  in 
order  that  they  might  be  secure  of  evidence  to  shew  the 
real  state  of  the  facts :  and  as  to  the  supposed  difficulty 
of  making  the  award  at  the  precise  moment  each  two 
months  should  expire,  in  this  as  in  other  cases  a  reason- 


(«)  X  Totmg  t*f  Jer,  x6. 
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able  time  must  be  allowed  for  the  duty  to  be  performed, 
and  what  shall  be  a  reasonable  time  must  depend  on 
the  facts  of  the  case  and  the  judgment  of  the  Court. 
Though  it  is  not  always  easy  to  say  what  is  a  reasonable 
time,  it  is  easy,  as  in  the  present  instance,  to  say  what 
is  unreasonable;  for  where  the  party  has  allowed  a 
third  month  to  elapse  without  requiring  an  assessment, 
and  has  included  in  the  award  damages  incurred  sub- 
sequently to  the  second  month,  that  is  a  proceeding  not 
within  the  condition  of  the  bond,  and,  therefore,  as  to 
the  bond,  entirely  void.  That  brings  us  to  the  second 
question,  whether  the  award  can  be  supported  under 
any  parol  authority.  Now  the  indorsement  on  the 
bond  is,  in  efiPect,  a  written  agreement  substituting  one 
time  for  another :  "  The  parties  within  named,  by  them- 
selves or  their  agents  have  met  this  day  by  consent  on 
the  second  assessment  or  award ; ''  that  is,  the  parties 
in  the  bond ;  and  the  assessment,  that  which  was  to  have 
taken  place  every  two  months.  What  is  this  but  an 
agreement  to  substitute  July  for  Ap'il  ?  At  all  events 
it  is  evidence  of  an  agreement  to  that  effect,  and  the 
words  of  the  stamp  act  are  wide  enough  to  comprehend 
such  an  instrument.  '*  Agreement,  or  any  minute  of 
memorandum  of  an  agreement,  whether  the  same  shall 
be  only  evidence  of  a  contract,  or  obligatory  on  the 
parties  from  its  being  a  written  instrument''  {55  G.  3. 
c.  184.)  Then,  the  instrument  not  being  stamped,  the 
Plainti£f  is  out  of  Court 


Park,  Gaselee,  and  Bosanquet  Js.  concurred. 

Rule  discharged. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Gurnet  v.  Gordon  and  Another.  /««*  »• 

(In  Error.) 

DEBT.    The  Plaintifi  below  declared  that  the  De-  ^  «^«^  ^«f 
fj        11        /^  X  -111  i-rfci.       cofts,  incunncd 

lendant  below  {Gurnet/)  was  indebted  to  the  Plain-  |q  oppofing  a 

tiffs  under  and  by  virtue  of  a  certain  act  of  parliament  petition  against 

made  and  passed  in  the  ninth  year  of  the  reign  of  his  ,„g„ijg,  ^^f* 

late  Majesty  George  IV.  to  consolidate  and  amend  the  parliamenty 

Jaws  relatinir  to  the  trial  of  controverted  elections  or  "*y  *J® 
**  brought 

return  of  members  to  serve  in  parliament,  in  the  sum  against  one  of 

of  1260L  105.  Sd.  for  the  costs  and  expenses  incurred  several  peti- 

by  the  Plaintiffs  in  opposing  the  petition  of  the  said    '^^' ""  * 

Defendant  and  one  Charles  King^  Esq-,   complaining 

of  an  undue  election  and  return  for  the  borough  of 

Tregaiyy  and  to  be  paid  by  the  said  Defendant  to  the 

Plaintiffi  when  he,  the  Defendant,  should  be  thereunto 

afterwards  requested ;   whereby,  and  by  reason  of  the 

said  last-mentioned  sum  of  money  being  and  remaining 

wholly  unpaid  and  by  virtue  of  the  said  act,  an  acuon 

W  accrued  to  the  said  Plaintiffs  to  demand  and  have 

of  and  from  the  said  Defendant  the  sum  of  1260/.  105.  Bd. 

parcel  of  the  sum  demanded.     Counts  for  money  paid, 

money  lent,   money   had   and  received  by  Defendant 

below  to  the  use  of  Plaintiff  below,  and  upon  an  account 

stated.  Judgment  upon  nil  dicit,  with  a  remittitur  damna 

except  as  to  1£60/.  105.  %d. 

Bj  the  fifty-seventh,  sixtieth,  and  sixty-third  sections 

of  the  statute  referred  to  in  the  declaration  (9  6. 4. 

£*  22.)  it  is  enacted,  **  That  whenever  any  committee  ap- 

D  3  pointed 
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pointed  to  consider  the  merits  of  any  petition  complain- 
ing of  an  undue  election  or  return,  or  of  the  omission  to 
return  any  member  or  members  to  parliament,  shall 
report  to  the  house  with  respect  to  any  such  petition 
(except  as  is  hereinbefore  excepted),  that  the  same  ap- 
peared to  them  to  l)e  frivolous  or  vexatious,  the  party 
or  parties,  if  any,  who  shall  have  appeared  before  the 
committee  in  opposition  to  such  petition,  shall  be  entitled 
to  recover  from  the  person  or  persons,  or  any  of  them, 
who  shall  have  signed  such  petition,  the  full  costs  and 
expenses  which  such  party  or  parties  shall  have  in- 
curred in  opposing  the  same,  which  costs  and  expenses 
shall  be  ascertained  in  the  manner  hereinafter  directed/' 
(Section  60.)  ^  The  costs  and  expenses  of  prose- 
cuting or  opposing  any  petition  presented  under  the 
provisions  of  this  act,  and  the  costs,  expenses,  and  fees 
which  shall  be  due  and  payable  to  any  witness  sum- 
moned to  attend  before  such  committee,  or  to  any  clerk 
or  officer  of  the  House  of  Commons,  upon  the  trial  of 
any  such  petition,  shall  be  ascertained  in  manner  fol- 
lowing; that  is  to  say,  on  application  made  to  the 
Speaker  of  the  House  of  Commons  within  three  months 
after  the  determination  of  the  merits  of  such  petition, 
by  any  such  petitioner,  party,  witness,  or  officer,  as 
before  mentioned,  for  ascertaining  such  costs,  eixpenses, 
or  fees,  the  Speaker  shall  direct  the  same  to  be  taxed 
by  two  persons,  of  whom  the  clerk,  or  one  of  the  clerks 
assistant  of  the  House  shall  always  be  one,  and  one  of 
the  following  officers,  not  being  a  member  of  the  House, 
shall  be  the  other ;  that  is  to  say,  masters  in  the  High 
Court  of  Chancery,  clerks  in  the  Court  of  King's 
Bench,  prothonotaries  in  the  Court  of  Common  Pleas, 
and  clerks  in  the  Court  of  Exchequer ;  and  the  persons 
so  authorised  and  directed  to  tax  such  costs,  expenses, 

and  fees  shall  and  they  are  hereby  required  to  examine 

the 
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tbe  same,  and  to  report  the  amount  thereof,  together 
vith  the  party  liable  to  pay  the  same,  to  the  Speaker 
of  the  said  House,  who  shall  upon  application  made  to 
him,  deliver  to  the  party  or  parties  a  certificate  signed 
by  himself  expressing  the  amount  of  the  costs,  ex- 
penses, and  fees  allowed  in  such  report,  together  with 
the  name  of  the  party  liable  to  pay  the  same ;  and  such 
certificate,  so  signed  by  the  Speaker,  shall  be  conclusive 
evidence  of  the  amount  of  such  demands,  in  all  cases 
and  for  all  purposes  whatsoever;  and  the  witness,  officer, 
or  party  duiming  under  the  same,  shall,  upon  payment 
thereof,  give  a  receipt  nt  the  foot  of  such  certificate, 
whicfi  shall  be  a  sufficient  discharge  for  the  same/' 
(Section  6S.)  '*  It  shall  and  may  be  lawful  for  the 
party  or  parties  entitled  to  such  costs  and  expenses,  or 
for  his,  her,  or  their  executors  or  administrators,  to 
demand  the  whole  amount  thereof,  so  certified  as  above^ 
from  any  one  or  more  of  the  persons  respectively  who 
are  hereinbefore  made  liable  to  the  payment  thereof  in 
the  several  cases  hereinbefore  mentioned ;  and  in  case 
of  nonpayment  thereof,  to  recover  the  same  by  action  of 
debt  in  any  of  his  majesty's  courts  of  record  at  Wesi^ 
ninsia';  in  which  action  it  shall  be  sufficient  for  the 
plaintiff  or  plaintiffs  to  declare  that  the  defendant  or 
defendants  is  or  are  indebted  to  him  or  them  in  the  sum 
to  which  the  costs  and  expenses,  ascertained  in  manner 
aforesaid,  shall  amount  by  virtue  of  this  act ;  and  the 
cenificate  of  such  amount,  so  signed  as  aforesaid  by  the 
Speaker,  shall  have  the  force  and  effect  of  a  warrant  to 
confess  judgment ;  and  the  Court  in  which  such  action 
shall  be  commenced  shall,  upon  motion,  and  on  the 
prodaction  of  such  certificate,  enter  up  judgment  in 
(avoar  of  the  plaintiff  or  plaintifis  named  in  such  certi- 
ficate for  the  sum  specified  therein  to  be  due  from  the 
dciendant  or  defendants  in  such  action,  in  like  manner 
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as  if  the  said  defendant  or  defendants  had  signed  a 
warrant  to  confess  judgment  in  the  said  action  to  that 
amonnt." 

Archbold,  for  the  Defendant  below,  contended  that  as 
it  appeared  on  the  record  the  petition  had  been  insti- 
tuted by  Charles  King  as  well  as  by  the  Defendant 
below,  the  action  should  have  been  brouglit  against 
them  jointly,  and  not  against  Gumey  alone:  that 
Gumejf  being  compelled  by  the  statute  to  suffer  judg- 
ment by  default,  had  no  opportunity  of  taking  this 
objection  except  on  error. 


Sedper  Curiam*  By  the  fifty-seventh  section  the  party 
who  shall  have  appeared  before  the  committee  in  oppo- 
sition to  the  petition  is  entided  to  recover  from  the 
person  or  persons,  or  any  of  them^  who  shall  have 
signed  the  petition,  the  full  costs  and  expenses  incSurred 
in  opposing  the  same;  and  by  the  sixty-third,  to  de- 
mand the  whole  amount  thereof  from  any  one  or  more 
of  the  persons  liable.  It  is  impossible  to  doubt  that  the 
Plaintiff  may,  if  he  chooses,  confine  his  suit  to  one. 

Judgment  affirmed. 
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Doe  dem.  Joseph  Manton  v.  Austin  and         Junes. 

Plomer. 

'THE  lessor  of  the  Plaintiff  sued  as  the  administrator  The  acts  of 
of  David  Betson^  surviving  trustee  under  the  will  of  «^VP'"!  . 
Jbfai  Aitkens.  occupation 

Aitkentj  who  died  in  1 794,  bequeathed  to  Betson  and  ^  even  after 
another,  as  trustees  for  his  daughters,  certain  leasehold  ^i^i^  ^^ 
premises  which  he  held  by  indenture  from  Mark  Bell  ceated,  eyi- 
for  a  teim  of  sixty-six  years,  commencing  in  November  ^^^^  againi t 

ifj'fQ  pariiri 

^''*  under  whom 

Bj  a  codicil  to  his  will,  Aiikensj  after  reciting  the  »"ch  occupien 

above  bequest,  and  that  he  had  in  March  179S  mort-  poj^esSon 
Pgsd  the  premises  to  John  Veysey  for  500/.,  directed 
tbat  in  case  the  500/.  should  remain  charged  upon  tlie 
premises  at  the  time  of  his  death,  the  trustees  under  his 
villi  who  were  also  his  executors,  should  immediately 
pay  off  the  mortgage  out  of  any  other  property  that 
sboald  come  to  their  hands,  it  being  his  intention  that 
the  premises  should  continue  vested  in  the  trustees  in 
trust  hr  his  daughters. 

Iq  1807  the  trustees  underlet  the  premises  to  Catharine 
teirfdd  for  a  term  which  expired  at  Christmas  1826. 
Mis.  Fahrfieidy  some  time  before  the  expiration  of  her 
nnderlease,  assigned  it  to  Thrupp ;  and  Thrupp^  at  the 
expiration  of  the  underlease,  25th  of  December  1826^ 
ddivered  the  possession  of  the  premises  to  the  defendant 
Plomer^  who  put  in  an  occupier,  and,  with  Austin^  now 
defended  as  landlord. 

At  the  trial  before  Park  J.  the  lessor  of  the  Plaintiff 
produced  the  probate  of  Aiiken^  will,  stamped  with  a 
heavy  probate  du^ ;  proved  Aitkeni  possession  of  the 
property  in  question ;  his  death ;  the  death  of  the  trustees 

named 
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named  in  bis  will ;  and  the  administration  to  the  efft* cts 
of  the  survivor :  next,  he  put  in  the  counterpart  of  the 
lease  from  Bell  to  Aitkensj  the  Defendants,  after  notice, 
having  failed  to  produce  the  original  lease»  which  was 
in  their  possession.  Then  Thrupp^  who  appeared  to 
be  in  the  interest  of  the  Defendants,  and  failed  upon  a 
subpana  duces  tecum  to  produce  the  under-lease  assigned 
to  him  by  Mrs.  Fairfield,  after  prevaricating  as  to  the 
existence  or  destruction  of  that  instrument,  was  allowed 
to  state  that  be  had  paid  rent  for  the  premises  to  the 
lessor  of  the  Plaintiff  upon  an  under-lease  assigned 
to  him  by  Mrs.  Fairfield,  which  expired  at  Christ' 
tnas  1826,  till  within  about  six  months  before  its  ex- 
piration; and  that  on  the  9th  of  December  1826  he 
refused  to  pay  the  lessor  of  the  Plaintiff  the  rent  due  at 
the  preceding  Michaelmas,  referring  him  to  the  De- 
fendant Plomer  for  the  reason.  Mrs.  Fairfield  proved 
her  own  occupation  under  the  demise  from  Beison  and 
his  co-trustee ;  payment  of  rent  to  Beison,  and  after  his 
death  to  the  lessor  of  the  Plaintiff;  and  the  sale  of  the 
under-lease  to  Thr^ipp.  Betson  had  received  the  rent 
from  1794. 

On  the  part  of  the  Defendant  it  was  objected, 

First,  that  the  original  lease  from  Bell  to  Aitkera 
ought  to  have  been  produced,  or  that  the  lessor  of  the 
Plaintiff  should  have  shewn  what  had  become  of  it 
before  he  produced  the  counterpart ; 

Secondly,  that  the  lessor  of  the  Plaintiff  should  have 
shewn  that  the  mortgage  mentioned  in  the  codicil  to 
Aiiken^s  will  was  paid  off; 

Thirdly,  that  the  under-lease  from  Betson  and  his  co- 
trustee to  Mrs.  Fairfield  ought  to  have  been  produced ; 
and. 

Fourthly,  that  Mrs.  Fairfield  and  Thrupp  being  no 

longer  in  possession  under  tbe  demise  from  Betson  and 

his  c(y*trnstee  when  Plomer  entered  the  premises,  their 

acts 
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acts  and  declarations  ought  not  to  be  taken  as  evidence 
agunst  the  Defendants. 

A  verdict,  however,  was  given  for  the  Plaintiil^  which 
Toddy  SerjL  obtained  a  rule  nisi  to  set  aside  on  the 
above  objections. 


1832. 


Dob  dem. 
Manton 

AUSTIV. 


Wilde  and  Bompas  Serjts.  shewed  cause.  From  the 
language  of  the  codicil  to  Aitken^s  will,  and  the  length 
of  time  which  has  elapsed,  coupled  with  the  fact  that 
Aitkendt  devisees  have  been  in  the  receipt  of  rent 
from  1794  to  1826,  it  may  be  presumed  that  the  mort- 
gage has  been  paid  off.  And  if  the  Defendants  take 
under  Ihypp  they,  as  well  as  Thrupp^  are  estopped  to 
say  that  the  lessor  of  the  Plaintiff,  whom  Thnipp  by 
payment  of  rent  has  acknowledged  to  be  bis  landlord, 
had  not  a  good  tide,  either  in  respect  of  the  mortgage 
or  the  non*production  of  the  original  lease  from  BeU. 
Bot  the  Defendants  take  under  Thrupp  or  nobody ;  and 
Tkrupp  having  disclaimed  the  lessor  of  the  Plaintiff  as 
his  landlord  on  the  Sth  of  December  1826,  before  the 
ezpintkm  of  the  lease  under  which  he  had  paid  rent  to 
the  lessor  of  the  Plaintiff,  the  case  cannot  be  distin- 
guished from  Doe  d.  Knight  v.  Lady  Smytke  (a),  where 
it  was  held  that  a  third  person  could  not  defend  as 
landlord  apon  the  trial  of  an  ejectment  if  it  appeared 
that  the  tenant  in  possession  came  in  as  tenant  to  the 
kasor  of  the  Plaintiff,  paid  rent  to  him,  and  then  dis- 
daimed,  although  the  term  for  which  he  came  in  had 
expired  before  the  ejectment.  The  lease  under  which 
Thrvpp  occupied  having  expired,  it  may  be  presumed  to 
have  heeo  destroyed,  and  secondary  evidence  of  its  con- 
tents was  admissible  after  Thrupp^s  testimony .  on  hb 
fdipaaia  duces  tecum. 


[a)  aM.^S.  347' 
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Tadiy^  and  Andrews  Serjt  with  him,  endeavoured 
to  distmgoish  the  present  case  from  Doe  d.  Knight  v. 
Smythe^  and  contended  that,  at  all  events,  the  principle 
of  that  case  ought  not  to  extend  to  the  acts  of  tenants 
who  had  been  so  long  out  of  possession  as  Thrupp  and 
Fairfield;  otherwise  there  was  no  limit  to  the  efiect  of 
such  acts  short  of  twenty  years ;  a  decision  which  would 
be  productive  of  great  inconvenience  and  confusion. 

And  Thmpp^s  testimony  should  not  have  been  re- 
ceived without  proof  of  further  enquiry  for  the  expired 
under-lease.  At  all  events,  it  appearing  on  the  evi- 
dence produced  by  the  lessor  of  the  Plaintiff  himself 
that  the  legal  title  to  the  premises  was  in  Veysey  under 
the  mortgage,  it  should  have  been  shewn  that  that 
mortgage  had  been  paid  off;  for  the  objection  is  not 
here  made  by  a  tenant  or  one  claiming  under  him,  to 
the  tide  of  his  landlord ;  but  is  disclosed  by  the  land- 
lord himself,  who  fails  therefore  to  shew  a  title  on  which 
he  can  recover. 


TiNDAL  C.  J.  I  think  this  rule  ought  to  be  dis- 
charged. It  is  not  necessary  for  us  to  decide  whether 
the  lease  from  Bell  to  Aitkens  ought  to  have  been  pro- 
duced, for  it  appears  that  rent  has  been  paid  by  a 
succession  of  tenants,  under  whom  the  Defendants 
claim,  to  the  personal  representative  of  Aitketufs  de- 
visee, who  could  only  claim  in  respect  of  a  leasehold 
interest ;  and  with  respect  to  the  mortgage  disclosed  in 
the  codicil  to  AUkenis  will,  such  evidence,  on  which- 
ever side  produced,  b  open  to  the  same  degree  of  con- 
sideration with  respect  to  its  concomitant  circumstances, 
such  as  the  presumptions  arising  from  lapse  of  time  or 
otherwise.  Here  the  codicil  itself  contains  express 
directions  that  the  mortgage  shall  be  called  in ;  a  large 
stamp  appears  on  the  probate ;  and  none  but  the  repre- 
sentatives 
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sentadves  of  the  testator  have  interfered  with  the  pro- 
perty since  1793.     I  admit  that  these  circumstances  are 
not  coDclusive ;  but  unanswered  by  any  evidence  of  a 
mortgage  now  in  existence,  they  afford  a  strong  pre- 
somplion  that  the  money  has  been  paid,  particularly 
tgainst  the  Defendants  who  claim  under  a  lease  granted 
by  the  devisees  of  the  mortgagor.     Then,  as  to  the  ad- 
mission of  Thrupp^s  testimony,  the  lease  under  which 
he  occupied   having  expired  may  fairly  be  presumed  to 
have  been  destroyed  ;  at  all  events,  upon  his  failing  to 
produce  it  upon  a  subpcend  duces  tecum,  and  prevaricating 
with  respect  to  its  existence,  the  learned  Judge  was 
warranted  in  letting  in  the  secondary  evidence.     That 
brings  OS  to  the  main  question,  whether  the  Defendants 
who  come  in  under  Thrtq)p  can  be  permitted  to  dispute 
the  title  of  his  lessor.     The  principle  is  that  a  tenant 
shall  not  contest  his  landlord's  title;  on  the  contrary,  it 
is  hb  duty  to  defend  it.     If  he  objects  to  such  title,  let 
him  go  oat  of  possession.    But  it  is  urged  that  Thrupp^s 
adnussions  were  made  six  years  ago,  and  it  is  asked, 
how  far  back  are  such  admissions  to  be  evidence  against 
a  subsequent  claimant  ?     I  answer,  as  far  back  as  the 
tenant  has  admitted  himself  to  be  in  under  the  landlord 
who  comes  forward  to  assert  his  title. 

I  think,  therefore,  that  the  Defendantsare  bound  by 
the  acts  of  Thrupp,  and  that  this  rule  must  be  dis- 
charged. 


1832. 


Dob  dem. 
Mantok 

Axjsrar. 


GiSELEE  and  Alderson  Js.  expressed  a  similar  opi- 
nion, and  Park  J.  referred  to  the  language  otDampzcrJ. 
hDoed*  Knight  v.  Smythe,  as  conclusive  on  the  point,— 
^  The  tenant  in  possession  paid  rent  to  the  lessor,  and 
then  disclaimed.  But  he  ought  to  give  back  the  pos- 
session to  the  lessor,  and  after  that  the  Defendant  may 
have  her  ejectment.    It  has  been  ruled  after  that  neither 
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the  tenant,  nor  any  one  claiming  by  him,  can  controvert 
the  landlord's  title.  He  cannot  put  another  person  in 
possession,  but  must  deliver  up  the  premises  to  his  own 
landlord.  This,  I  believe,  has  been  the  rule  for  the  last 
twenQr-five  years,  and  I  remember  was  so  laid  down  by 
BuUer  J.  upon  the  Western  circuit/' 

Rule  discharged. 


June  6.      Garlick,   Assignee  of  Lee,    a   Bankrupt^   v. 

Sangster  and  Another. 


An  insolvent's 
petition  is  said 
to  be  JUed 
when  it 
reaches  its 
place  of  final 
custody,  and 
not  when  it 
first  comes  to 
the  hands  of 
the  officer  of 
Jhe  court. 


jiSSUMPSIT  for  money  had  and  received  by  De- 
fendants to  Plaintiff's  use.  At  the  trial  before 
Littledale  J.^  Yor^  Spring  assizes  18SI,  a  verdict  was 
found  for  the  PlaintiiT,  subject  to  the  opinion  of  the 
Court  on  the  following  case  :  — 

The  Plaintiff  was  the  assignee  of  the  estate  and  effects 
of  WiUiam  Thompson  Lee^  a  bankrupt ;  the  Defendants 
were  creditors  of  the  said  bankrupt,  and  had  received 
from  him  a  warrant  of  attorney,  dated  the  7th  of 
October  1829.  Judgment  was  afterwards  entered  up, 
and  execution  sued  out  on  the  same.  The  sheriff  levied 
on  the  13th  of  October  1829;  the  sale  of  the  property 
was  begun  on  the  26th  of  October ;  and  continued  on 
the  27th,  28th,  and  29th  of  Octoba\  The  officer  sold 
on  the  26th  of  October  to  the  amount  of  ISO/.  Is.  lid,; 
on  the  27th  of  October^  to  the  amount  of  394/.  7*.  8^. ; 
and  on  the  28th  of  October^  to  the  amount  of  415/.  35.  9d, 
He  paid  out  of  the  proceeds  26/.  for  king's  taxes 
without  authority  from  the  Defendants;  and  on  the 
26th  of  October,  gave  the  Defendants  a  cheque,  dated 
that  day,  for  180/.;  a  cheque  on  and  dated  the  27th 

of 
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of  October^  for  SOO/. ;  a  cheque  on  and  dated  the  28th 
of  OdcbeTj  for  150/. ;  a  cheque  on  and  dated  the  29lh 
of  October^  for  350/. ;  and,  on  the  same  day,  paid  to  the 
Defendants  40/.  in  cash. 

The  sales  began  each  day  at  eleven,  and  finished  at 
half-past  two.  The  three  first  days  sales  amounted  to 
969/.  13^.  4<f.,  and  on  the  morning  of  the  29th,  the 
sheriff  had  only  to  sell  SI/,  to  complete  the  amount  of 
kvy.  By  twelve  or  half-past  twelve  o'clock  in  the 
forenoon,  the  sheriff  b&d  sold  about  35/.,  and  by  one 
o'clock  150/. 

The  deques,  dated  the  26th,  27th,  and  28th  of  Oc* 
tcber,  were  not  presented  or  paid  till  the  3 1st  of  October^ 
and  the  cheque  dated  the  29th  of  Ociober  was  not  pre- 
sented or  paid  till  the  3d  of  November^  but  all  were  duly 
hooored.  The  oflScer  had  not  funds  in  the  bankers' 
bands  till  the  30th  of  Ocfober.  Goods  were  sold  on  the 
26th  and  27th  of  October  to  the  amount  of  100/.  on 
aedit,  and  were  not  paid  for  till  after  the  sale  was 
dosed. 

The  trading,  act  of  bankruptcy,  and  petitioning  cre- 
ditor's d^t  were  proved.  The  commission  was  dated 
tlie  24di  of  November  1 829.  The  act  of  bankruptcy  was 
a  petition  by  the  bankrupt  to  the  insolvent  court  for  bis 
di^arge;  it  was  dated  the  28th  of  October  1829,  but 
was  not  signed  by  the  bankrupt  till  after  four  o'clock  in 
the  afternoon  of  that  day.  An  assignment  of  his  pro- . 
perty  to  the  provisional  assignee  of  the  insolvent  court 
was  executed  in  prison  at  the  same  time.  After  signing 
the  petition,  the  bankrupt  had  nothing  more  to  do  with 
it,  and  it  remained  in  the  custody  of  the  officer  of  the  in- 
solvent court  Mr.  Dance^  the  officer,  took  the  petition 
and  assignment  away  with  him,  and  brought  it  into  the 
office  the  next  day,  the  29th,  about  two  o'clock  in  the 
•fiemoon ;  and,  in  answer  to  the  question,  When  was 
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the  petition  filed?  said,  he  could  not  answer  the  question, 
but  would  state  the  practice  of  the  Court  That  after  it 
is  signed,  it  is  carried  to  the  public  office  in  Lincolns* 
Inn  Fields^  attested,  numbered,  and  handed  to  the  officer 
of  the  town  department,  with  whom  it  remains.  That, 
in  this  case,  he  did  not  return  to  the  office  on  the  28th 
of  October  after  the  petition  was  signed ;  and,  in  conse* 
quence  of  the  number  of  petitions,  and  the  business 
occasioned  thereby,  he  did  not  get  to  the  office  the 
following  day  before  two  o'clock,  and  could  not,  in  con- 
sequence of  the  numerous  petitions,  have  numbered  and 
attested  it  before  the  30th  of  Oct6ba\  when  it  was 
handed  to  the  officer  of  the  town  department,  with  whom 
it  has  remained  since.  The  bankrupt  was  never  dis- 
charged under  the  insolvent  debtors'  act. 

The  case  was  argued  on  several  grounds,  but  the  de- 
cision of  the  Court  turns  entirely  upon  the  time  of 
filing  the  petition ;  as  to  which 


Spankie  Seijt.,  for  the  Plaintiff,  contended  that  the 
creditor  having  by  the  act  of  signing  the  petition  done 
all  that  the  statute  requires  on  his  part,  it  must  be  taken 
to  be  filed  when  he  has  delivered  it,  so  signed,  into  the 
hands  of  the  officer  of  the  Court.  In  that  sense,  there- 
fore, the  petition  was  filed  on  the  28th,  prior  to  the  com- 
pletion of  the  execution  on  which  the  Defendant  relies. 
Attestation  is  not  necessary  to  the  validity  of  such  an  in- 
strument; Com.  Dig.  Faitss  and  the  duty  of  the  officer 
of  the  Court  to  place  it  in  a  proper  custody  is  independ- 
ent of  the  act  required  by  the  legislature  on  the  part  of 
the  creditor,  namely,  placing  the  petidon  duly  signed  in 
the  hands  of  the  officer.  From  the  decision  in  Rex  v. 
Wade  {a)  it  may  be  inferred  that  the  rules  of  a  friendly 


(ja)  ijB. &  Adoh  86z. 


society 
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society  are  filed  within  the  meaning  of  SS  G.  S.  r.  54. 
when  they  are  placed  in  the  hands  of  the  derk  of  the 


Wilde  Seijt.  amtrcL  The  petition  is  not  filed  till  it 
has  reached  a  place  of  legal  custody  where  it  may  be 
accessible  to  public  search.  As  far  as  the  discharge 
of  the  creditor's  duty  is  concerned,  it  may  indeed  be 
deemed  to  be  filed  when  placed  in  the  hands  of  the 
officer;  hot  to  defeat  the  rights  of  others,  it  is  not  filed 
till  by  bong  placed  in  a  permanent  custody  it  becomes 
a  record  of  which  the  public  has  notice;  as,  of  the 
issuing  of  a  commission  by  its  passing  the  great  seaL 
Ex  parte  Ereeman  (&),  WatMns  v.  Mound,  (c)  In  Rex  v. 
Wade  the  question  as  tojlling  was  not  decided. 

Tim  DAL  C.  J.  It  is  unnecessary  to  give  an  opinion 
OD  much  that  has  been  urged  in  argument.  On  the 
amstmction  which  I  put  on  the  act  of  parliament,  the 
act  of  bankruptcy  was  not  complete  till  the  29th  of 
Oetcher  at  two  o'clock,  when  Dance  took  the  pro- 
ceedings to  the  o£5ce  where  they  were  to  be  filed ;  but 
the  sale  under  the  execution  was  complete  by  twelve 
o'clock  on  that  day.  The  words  in  section  Id.  of  the 
act  are,  <*  That  the  filing  of  the  petition  of  every  person 
in  actual  custody,  who  shall  be  subject  to  the  laws  con- 
cerning bankrupts,  and  who  shall  apply  by  petition  to 
the  said  Court  for  his  or  her  discharge  from  custody, 
sooording  to  this  act,  shall  be  accounted  and  adjudged 
an  act  of  bankruptcy  from  the  time  of  filing  such 
petition."  And  it  is  urged  that  the  instrument  was 
Tirtually  filed  as  soon  as  Dance  had  it  in  his  posses- 
sion. But  it  is  manifest,  on  this  case,  that  Dance  was 
not  the  person  in  whose  custody  it  was  to  remain,  for 


{a)  I F.  V  Beamest  S4* 

Vol.  IX 


(b)  3  C0i9f^^.3o8. 
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after  such  an  instrument  is  signed  Dance  says,  it  is  car- 
ried to  the  public  office  in  LincMs  Inn  Fields^  attested, 
numbered,  and  handed  to  the  officer  of  the  town  de- 
partment, with  whom  it  remains.  So  that  he  does  not 
.consider  it  filed  till  it  is  carried  to  the  office  and  deli- 
vered there.  The  case  of  Rex  v.  Wade  has  been  referred 
to.  All  that  the  Court  says  in  that  case  is,  that  in  the 
construction  of  33  G.  d.  c.  54.  **  filing  must  be  under- 
stood to  mean  depositing  for  the  purpose  of  being  filed, 
the  society  doing  all  that  is  incumbent  on  them ;  '*  but 
the  instrument  here  cannot  be  said  to  be  filed  until  it 
arrives  at  its  destination. 


Park  J.  Filing  means  putting  in  the  proper  place 
of  deposit,  and  Dance  was  not  the  officer  with  whom 
this  instrument  was  to  have  been  deposited.  So  when 
affidavits  are  filed  at  a  Judge's  chambers,  the  placing 
them  in  the  hands  of  the  clerk  does  not  complete  the 
deposit  in  the  place  of  legal  custody,  and  till  they  arrive 
there  they  are  not  filed. 


Gaselee  J.  Two  o'clock  on  the  29th  is  the  earliest 
time  at  which  this  instrument  can  be  said  to  have  been 
filed,*  and  that  renders  it  unnecessary  to  give  an  opinion 
on  any  other  point  in  the  case. 

Bosanquet  J.  I  am  of  the  same  opinion.  The 
sheriff  had  completed  his  levy  by  twelve  o'clock  on  the 
29th,  and  the  question  is,  whether  the  act  of  bank- 
ruptcy  was  before  or  after  that  time,  for  when  the 
amount  of  the  debt  has  been  levied,  the  debtor  is  dis- 
charged. The  7  G.  4.  c.  57.  s.  10.  directs,  «  That  it 
shall  be  lawful  for  any  person  who  shall  be  in  actual 
custody,  to  apply  by  petition  in  a  summary  way  to  the 
said  Court,  for  his  or  her  discharge  from  such  custody, 
according  to  the  provisions  of  this  act  And  such  pri- 
soner 


IK  THE  Second  Year  of  WILLIAM  IV. 


51 


soner  sbaU  in  such  petition  pray  to  be  discharged  from 
custody,  and  to  have  futare  liberty  of  his  or  her  person 
igainst  the  demands  for  which  such  prisoner  shall  be 
then  in  custody,  and  against  the  demands  .of  all  other 
persons  who  shall  be  or  claim  to  be  creditors  of  such 
prisoner  at  the  time  of  presenting  such  petition ;  which 
petition  shall  be  subscribed  by  the  said  prisoner,  and 
shall  be  forthwith  filed  in  the  said  Court."  Having, 
therefore,  so  directed  that  the  petition  shall  be  sub- 
scribed, it  directs  in  section  IS.  that  the  filing  shall  be 
an  act  of  bankruptcy.  But  it  cannot  be  considered  that 
filing  snd  subscribing  are  the  same  thing.  The  pro- 
visional assignee  goes  to  the  prison  to  obtain  the  signa- 
ture of  the  insolvent,  but  he  is  not  to  have  the  custody 
€(  the  instrument,  which  cannot  be  said  to  be  filed  till 
It  becomes  a  record  of  the  Court.  As  that  did  not  take 
place  till  after  the  sale  under  the  execution,  our  judg- 
ment must  be  for  the  Defendant 

Judgment  for  Defendant 
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Richardson  t;.  Tomkies  and  Another. 


June  6. 


TNr^i2ei7sVi,  the  Defendants,  as  bailifis,  made  cognizance  z.  To  a  cog- 

for  the  arrears  of  an  annuity  of  120/.  due  to  the  per-  *"**"cc  for 

the  arrean  of 
sonal  representative  of  Isaac  Blackbume^  under  a  deed  ^xk  annuity, 

the  Plamtiff 
pleaded  that  a  memorial  of  all  the  deeds,  &c.  by  which  the  annuity  was  granted,  the 
oamet  of  the  wimesses,  the  consideration,  &c.  was  not  enrolled  in  the  Court  of 
Chaacciy :  the  Defendants  replied  that  a  memorial  of  all  the  deeds,  &c.,  the  names 
of  the  witnesses,  the  consideration,  &c.  was  enrolled ;  and  after  setting  out  the  memorial 
at  kngth,  concluded  with  a  prout  patet  per  recorduntt  and  verification  thereon :  Held 
gifirifiit,  on  demurrer  alleging  that  the  conclusion  should  have  been  to  the  country. 
2.  A  judgment  on  a  warrant  of  attorney  being  one  of  the  securities,  and  the  judg- 
being  referred  to,  as  entered  up,  Held,  that  it  need  not  be  set  forth  in  the 
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executed  hy  James  Akers^  April  Sthy  1808;  by  which 
[after  reciting  the  contract  for  the  annuity ;  that  Akers 
had  given  a  bond,  bearing  date  January  5th  1808,  in 
the  penal  sum  of  2000/.,  conditioned  for  the  payment  of 
the  annuity ;  and  had  executed  a  warrant  of  attorney, 
of  even  date  with  the  bond,  to  confess  judgment  for 
2000/.,  under  which  warrant  judgment  had  been  entered 
up  of  record  against  Akers  of  Hilary  term  1808 ;  that 
Blackbume  had  sold  and  transferred  1900/.  195.  9^. 
3  per  cent  reduced  annuties  at  the  Bank  of  England  ^ 
that  sudi  sale  had  produced  the  clear  sum  of  1200/.; 
and  that  it  had  been  agreed,  the  annuity  should  be 
secured  not  only  by  the  bond,  warrant  of  attorney,  and 
judgment,  but  also  by  an  assignment  of  the  premises,  in 
which,  &c.,  and  issuing  and  payable  thereout,  and  out 
of  the  rents  and  profits  thereof,]  it  was  witnessed,  that 
in  consideration  of  1200/.  then  paid,  and  in  performance 
of  the  above  contract,  Akers  had  granted,  bargained,  and 
sold  to  Blackbume^  his  executors  and  assigns,  an  annuity 
of  120/.  charged  upon  the  premises,  in  which,  &c«  with 
power  of  distress. 

The  Plaintiff  pleaded,  1st,  non  est  factum  ;  2dly,  that 
no  memorial  of  the  said  supposed  indenture  in  the  said 
cognizance  lastly  mentioned,  containing  the  names  of 
all  the  witnesses,  and  the  names  of  the  persons  for 
whose  lives  the  said  supposed  annuity  was  granted,  and 
the  consideration  of  granting  the  same,  was  enrolled  in 
the  High  Court  of  Chancery  within  twenty  days  of  the 
execution  of  the  said  last-mentioned  indenture.  Sdly, 
that  a  memorial  of  every  deed,  bond,  instrument  and 
assurance,  whereby  the  said  supposed  annuity  or  rent- 
charge  was  granted,  within  twenty  days  after  the  exe- 
cution thereof,  was  not  enrolled .  in  the  High  Court  of 
Chancery,  according  to  the  provisions  of  the  act  of 
parliament  made  and  passed  in  the  seventeenth  year  of 
George  III. 

The 
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The  Defendants  joined  issue  as  to  the  first  plea ;  and 
to  the  second  replied,  that  a  memorial  of  the  said  inden- 
ture was,  within  twenty  days  of  the  execution  thereof, 
to  wit,  on  the  13th  of  April  1808,  duly  enrolled  in 
the  High  Court  of  Chancery,  in  pursuance  of  the 
statute  in  that  case  made  and  provided :  and  which 
said  memorial  was  as  follows,  —  (Setting  out  the  deed 
at  length,  with  its  recitals  of  the  bond,  warrant  of 
attorney,  and  judgment,  and  the  names  and  address 
of  the  witnesses,)  —  as  by  the  said  memorial  remain- 
ing duly  enrolled  in  the  said  High  Court  of  Chan- 
cery at  WestmindeTy  more  fully  appeared.  And  the 
Defendants  further  said,  that  the  said  memorial  did 
duly  contain  the  names  of  all  the  witnesses,  the  names 
of  all  the  persons  for  whose  lives  the  said  annuity  was 
granted,  and  the  considerations  of  granting  the  same, 
in  manner  and  form  as  in  and  by  the  statute  in  that 
case  made  and  provided,  was  required,  as  by  the  said 
inrolment  of  the  said  memorial,  remaining  of  record 
in  the  sud  High  Court  of  Chancery  at  Westminster 
aforesaid,  more  fully  appeared :  and  this  they,  the  said 
Defendants,  were  ready  to  verify  by  the  said  record. 

To  the  third  plea  they  replied,  that  a  memorial  of 
eyerydeed,  bond,  instrument,  and  assurance^  whereby 
the  said  annuity  or  rent-charge,  mentioned  in  the  in- 
denture in  the  said  cognizance  lastly  mentioned,  was 
granted,  within  twenty  days  of  the  execution  thereof^  to 
wit,  a  memorial  of  the  said  writing  obligatory  and  war- 
nmt  of  attorney  in  the  said  last-mentioned  indenture 
mentioned,  was,  to  wit,  on  the  13th  of  April  1808,  duly 
enrolled  in  the  High  Court  of  Chancery,  in  pursuance 
of  the  statute  in  that  case  made  and  provided ;  which 
said  inrolment  was  as  follows,  —  (Setting  out  the  bond 
and  warrant  of  attorney  at  length,}  — as  by  the  said 
memorial  remaining  duly  enrolled  in  the  said  High 
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Court  of  Chancery  at  Westminster  aforesaid  more  fully 
appeared.  And  the  Defendants  further  said,  that  the 
said  memorial  did  duly  contain  the  month  and  year  when 
the  said  writing  obligatory  and  warrant  of  attorney  in  the 
said  cognizance  mentioned  bore  date,  and  the  names  of 
all  the  parties,  and  for  whom  any  of  them  were  trustees, 
and  of  all  the  witnesses ;  and  did  truly  set  forth  the 
annual  sum  or  sums  to  be  paid,  and  the  name  of  the 
person  and  persons  for  whose  life  or  lives-  the  said  an- 
nuity was  granted,  and  the  consideration  and  consider- 
ations of  granting  the  same,  in  manner  and  form  as  in 
and  by  the  statutes  in  that  case  made  and  provided  is 
required;  as  by  the  said  enrolment  of  the  said  last- 
mentioned  memorial  remaining  of  record  in  the  said 
Court  of  Chancery  at  Westminster  more  fully  appeared: 
That  a  memorial  of  the  indenture  last  mentioned  in  the 
cognizance  was,  within  twenty  days  of  the  execution 
th^eof,  to  wit,  on  the  ISth  of  April  1808,  duly  en- 
rolled in  the  High  Court  of  Chancery,  in  pursuance 
of  the  statute  in  that  case  made  and  provided;  bb^ 
which  said  memorial  was  as  follows,  —  (Setting  out  the 
indenture  of  the  5th  of  April,  with  the  names  and  ad- 
dress of  the  witnesses,  as  before,)  —  as  by  the  said  last- 
mentioned  memorial,  which  was  enrolled  in  the  High 
Court  of  Chancery,  would,  when  produced,  appear: 
And  that  the  said  last-mentioned  memorial  did  duly 
contain  the  day  of  the  month  and  year  when  the  said 
last-mentioned  indenture  in  the  said  cognizance  men* 

• 

tioned,  was  executed,  and  the  names  of  all  the  parties, 

and  for  whom  any  of  them  were  trustees,  and  of  aU  ^^ 

witnesses;  and  did  duly  set  forth  the  annual  sum  to  be 

paid,  and  the  name  of  the  person  and  persons  for  whose 

life  or  lives  the  said  annuity  was  granted,  and  the  con- 

sideration  and  considerations  of  granting  the  same,  m 

manner  and  form  as  in  and  by  the  statute  in  that  case 

made  and  provided  is  required :  as  by  the  said  enrol- 

ment 
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mait  remaining  of  record  in  said  Court  of  Chancery  at 
Westwunster  more  fully  appeared ;  and  this,  &c. 

The  Plainti£P  demurred  to  the  replications  to  the 
second  and  third  pleas,  assigning  for  cause,  that  the  said 
replications  concluded  with  a  verification  by  the  record 
to  be  tried  in  such  manner  as  the  Court  should  direct, 
whereas  divers  matters  of  the  said  replications  were  pro- 
perly matter  of  fact  triable  by  a  jury,  and  not  matter 
of  record  ;  that  is  to  say,  whether  or  not  the  names  of 
all  the  parties,  and  for  whom  any  of  them  were  trustees, 
and  of  all  the  witnesses,  were  truly  stated  in  the  sup- 
posed memorials  mentioned  in  those  replications ;  and 
whether  the  said  supposed  memorials  did  truly  set  forth 
the  annual  sum  to  be  paid,  and  the  name  of  the  person 
or  persons  for  whose  life  or  lives  the  said  annuity  was 
granted,  and  the  considerations  for  granting  the  same ; 
and,  therefore,  the  Plaintiff  could  not  take  an  issue  on 
any  of  those  facts  to  be  tried  by  the  country,  &c. 

Joinder. 


18S2. 


Richardson 
v. 

TOMKIES. 


WMe  Seijt.,  in  support  of  the  demurrer.  The  pleas 
ought  to  have  concluded  to  the  country ;  for  the  object 
of  the  legislature  was,  that  all  the  deeds  relating  to  an 
annuity  shoald  be  enrolled ;  Crowther  v.  Wentworth  (a), 
Cvmmins  v.  Isaac  (i),  Steadman  v.  Purchase  {c\  Harris 
▼.  SiapUton  (rf).  Ex  parte  AnseU  {e) :  and  whether  all 
have  been  enrolled,  is  a  matter  of  fact  to  be  tried  by  the 
coantry.  But  the  memorial,  as  set  out,  is  ill ;  for  it 
discloses  that  one  of  the  securities,  the  judgment,  was 
not  enrolled;  and  it  appears  that,  in  January  1808,  the 
consideration  for  the  annuity  was  not  the  same  as  in 
April  1808  ;  for,  in  January^  it  was  a  bond  and  warrant 
of  attorney ;  in  Aprils  a  judgment  instead  of  the  war- 


{a)  6^.&C.366. 
(e)  6T.R.  737- 


{d)  tT.il  ao5. 
(e)  iB.i^P.6%. 


£  4 


rant: 
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rant:  so  that  the  second  consideration  set  forth  is  Id- 
consistem  with  the  first,  and  the  first  was  not  enrolled 
within  the  twenty  days  required  by  the  statute. 

Merewether  Seijt,  corUrd^  was  stopped  l^y  the  Court. 

Tindal  C.  J.  The  first  question  arises  on  a  point 
of  form.  The  Piaintifi^,  by  one  of  his  pleas  in  bar, 
alleges,  "  tliat  no  memorial  of  the  indenture  in  the  cog- 
nizance mentioned,  containing  the  names  of  witnesses, 
the  consideration,  &c.,  was,  within  twenty  days,  en- 
rolled in  the  Court  of  Chancery."  In  answer,  the 
Defendants  set  out  the  memorial,  and  begin  their  repli- 
cation by  saying  **  that  a  memorial  of  the  indenture 
was,  within  twenty  days,  enrolled  in  the  Court  of  Chan- 
cery in  pursuance  of  the  statute  in  that  case  made  and 
provided;  and  which  said  memorial  Ls  as  follows:"  — 
If  they  had  relied  on  a  mere  denial  of  the  allegation  in 
the  plea,  it  would  not  have  been  sufficient :  they  were 
bound  to  set  out  the  memorial :  and  at  the  end  they  add, 
—  '*  As  by  the  said  enrolment  of  the  said  memorial 
remaining  of  record  in  the  said  High  Court  of  Chan- 
cery more  fiilly  appears;  and  this  they  are  ready  to 
verify  by  the  said  record."  It  has  been  objected  that 
they  ought  not  to  have  concluded  to  the  record;  bat 
we  think  there  is  no  valid  objection  to  the  form  they 
have  pursued.  Suppose  in  an  action  of  asstimpsit  a  plea 
of  judgment  recovered  for  the  same  cause  action,  with 
the  usual  conclusion,  —  ^  as  by  the  record  and  pro- 
ceedings thereof,  still  remaining  in  the  said  court, 
more  fiiUy  and  at  large  appears;"  the  Plaintifi*  may 
waive  the  issue  on  the  record,  and  reply,  that  the 
judgment  was  not  recovered  for  the  identical  cause 
of  action;  or,  if  that  appears,  demur.  In  Hitchin  v. 
Campbell  {a)  it  was  held,  on  demurrer,  that  a  judgment 


(a)  %mBL'n^.     3  WiU.  »40. 


for 
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far  the  Defendant  in  trover  was  not  pleadable  in  bar  to        18S2. 
an  action  for  the  value  of  the  same  goods,  it  not  appear- 
ing that  the  question  was  the  same. 

The  second  objection  is,  that  the  statute  of  17  G.  d. 
c.  26.  has  not  been  complied  with ;  and  that  the  memo- 
rial d€>es  not  state  the  real  nature  of  the  transaction,  in- 
asmuch as  there  is  a  difference  between  the  consider- 
ation and  security  disclosed  by  the  deed  of  January 
1808,  and  that  disclosed  by  the  deed  of  ApriU    Now, 
the  statute  enacts,  that  '*  every  such  memorial   shall 
contain  the  day  of  the  month  and  the  year  when  the 
deed,  bond,  instrument,  or  other  assurance  bears  date, 
and  the  name  of  all  the  parties,  and  for  whom  any  of 
them  are  trustees,  and  of  all  the  witnesses : "  so  that  a 
party  is  not  called  on  to  shew  the  whole  of  the  trans- 
action, but  to  enrol  every  instrument  regarding  it :  and 
the  objection  is  answered  by  the  case  of  Buckeridge  v. 
Flight  {a\  where  it  was  held,  that  if  the  names  of  all 
the  witnesses  to  a  deed  be  inserted  in  a  memorial,  that 
is  snffident,  without  specifying  the  parties  by  whom 
die  deed  was  executed  in  their  presence:    and  Ab^ 
boa  C  J.  siud,  ^*  It  is  not  required  that  there  should  be 
a  memorial  of  the  transaction^  but  of  the  instrument 
whereby  the  annuity  is  granted  and  secured." 

That  brings  us  to  the  third  objection,  that  there  is 
DO  memorial  of  the  judgment.  Does  the  act  require 
that?  **  A  memorial  of  every  deed,  bond,  instrument, 
or  other  assurance,  whereby  any  annuity  or  rent  charge 
shall,  firom  and  afler  the  passing  this  act,  be  granted  for 
one  or  more  life  or  lives,  or  for  any  term  of  years,  or 
greater  estate,  determinable  on  one  or  more  life  or  lives, 
shaD,  within  twenty  days  of  the  execution  of  such  deed, 
bond,  instrument,  or  other  assurance,  be  enrolled  in 
die  High  Court  of  Chancery ;  and  every  such  memo- 

(a)  6  B.  &  C.  49* 

rial 
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rial  shall  contain  the  day  of  the  month  and  the  year 
when  the  deed,  bond,  instrument,  or  other  assurance 
bears  date,  and  the  name  of  the  parties,  and  for  whom 
any  of  them  are  trustees,  and  of  all  the  witnesses:"  — 
words  which  evidently  point  to  securities  inter  partes, 
A  judgment,  too,  being  matter  of  record,  does  not  re- 
quire those  precautions  against  secrecy  which  the  legis- 
lature has  provided  for  transactions  attended  with  less 
notoriety :  and,  in  the  form  of  memorial  given  by  the 
statute,  the  word  judgment  does  not  appear.  The 
memorial,  however,  in  the  present  case  recites,  that 
judgment  has  been  entered  up ;  and  if  it  be  necessary  to 
include  the  judgment  in  the  memorial,  it  may  be  a  ques- 
tion, whether  it  is  not  sufficiently  done  by  such  a  refer- 
ence. In  Banger  v.  Earl  of  Chesterfield  (a)  it  was  held, 
that  if  a  bond  and  warrant  of  attorney  and  indenture  be 
made  to  secure  an  annuity,  the  memorial  of  the  bond 
and  warrant  of  attorney  need  not  express  for  whose  life 
the  annuity  was  granted,  if  it  be  expressed  in  the  memo- 
rial of  the  indenture  which  recites  the  bond  and  warrant 
of  attorney,  for  whose  life  the  annuity  was  granted. 
Therefore,  upon  the  third  objection,  our  judgment  must 
also  be  for  the  Defendants. 


Park  J.  The  statute  of  17  G.  8.  cr.  26.^  which,  in 
this  respect,  coincides  with  the  BS  G.  3.  cr.  141.,  requires 
that  every  deed,  bond,  or  other  instrument  shall  be 
enrolled :  and  it  may  fairly  be  presumed  that  if  the 
legislature  had  intended  to  include  judgments,  they 
would  have  been  specified  first,  as  the  higher  security. 
The  memorial,  too,  is  to  be  enrolled  within  twenty 
days;  and  it  may  often  happen  that  the  parties  may  not 
be  able  to  enter  up  judgment  within  that  time.  Added 
to  this,  no  mention  is  made  of  judgments  in  the  form  of 


(a)  sM.^S.%. 


memorial 
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meinorial  given  by  the  statute;  and  the  provision  as  to 
the  names  of  witnesses  seems  to  point  the  enactment 
to  instruments  inter  partes.    The  case,  therefore,  is  not 
to  be  distinguished  from  Sherson  v.  Oxlade{a\  where 
it  was  held  that  if  a  bond  and  warrant  of  attorney 
to  confess  a  judgment  be  given  to  secure  an  annuity, 
and  the  judgment  be  entered  up  before  the  memorial 
is  registered,  the  judgment  need  not  be  inserted   in 
the  memorial,    under  the  17G.  S.  c.  26.     And  Lord 
Kayon  said,  ^*  This  is  not  one  of  the  assurances  which 
the  kgiskture  intended  should  be  enrolled.     The  con- 
tract for  the  annuity  was  made   by  giving  the  bond 
and  warrant  of  attorney  to  enter  up  judgment.     Those 
were  the  securities  on  which   the  party  relied ;  and 
the  act  is  complied  with  by  registering  all  the  securities 
giveu  by  the  parties.     This  will  sufficiently  answer  the 
purpose  of  notoriety;   and  every  person  may  see,  by 
referring  to   the  memorial,   that  the  plaintiff  was   at 
liber^  to  enter  up  judgment  whenever  he  pleased.     If 
the  memorial   had   been   made  immediately  after  the 
execution  of  the  bond  and  warrant  of  attorneyt   the 
judgmeot  could  not  have  been  inserted  in  it.     Then, 
vhecher  a  matter  shall  or  shall  not  be  registered,  cannot 
depend  on  an  act  which  is  to  be  done  afterwards." 
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Gaselee  J.  I  am  of  the  same  opinion.  The  Plain- 
ti^  if  the  fiu:t  were  so,  might  have  rejoined  that  there 
were  other  deeds  besides  those  mentioned  in  the  me- 
morial set  out  upon  the  replication. 

BoaANQUST  J.  This  is  like  a  plea  of  judgment  re- 
ooveied,  in  which  the  Plaintiff  may,  if  his  case  requires 
it,  waive  the  issue  on  the  record,  and  dispute  the  fact 
that  the  cause  of  action  was  the  same.     The  question 


(a)  4r.i2.8a4* 


here 
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here  is,  whether  the  annuity  granted  by  the  deed  of 
April  5.  1808|  appears  to  have  been  duly  enrolled ;  and 
it  seems  to  me  that  the  memorial,  as  set  out,  is  sufficient 
The  bond  and  warrant  of  attorney  have  been  enrolled, 
as  well  as  the  deed  of  grant,  and  I  think  it  was  not 
necessary  to  enrol  the  judgment ;  for  the  deed  recites 
that  it  had  been  entered  up ;  it  was  therefore  accessible 
to  enquiry ;  and  it  was  not  the  intention  of  the  legis- 
lature to  compel  a  memorial  of  that  which  had  already 
the  sanction  of  publicity. 

Judgment  for  the  Defendants. 


Jwui* 


Steward  v^  Wolveridge. 


Anattignce 
who  takes 
from  a  lestec 
kasehold  pre- 
miict  by  in- 
denture in- 
doned  on  the 
lease,  ^'•abject 
to  the  rent 
reserved  in 
the  lease ;"  is 
liable  in  co- 
venant to  the 
lessee  for  rent 
which  the 
lessee  has  been 
called  on  by 
the  lessor  to 
pay  after  the 
assignee  has 
assigned  over. 


'yHE  Plaintiff  declared  that  in  1819,  one  John  East- 
hope  by  indenture  demised  certain  premises  to  the 
Plaintiff  for  twenty-one  years  from  March  25,  1820, 
yielding  and  paying  certain  rent  which  the  Plaintiff 
covenanted  to  pay ;  that  the  Plaintiff  entered ;  and  by 
an  indenture  of  the  22d  of  May  1821,  sealed  with  the 
seals  of  the  Plaintiff  and  Defendant,  and  indorsed  on 
the  indenture  of  lease  from  Eastkope  to  the  Plaintiff, 
the  Plaintiff  for  and  in  consideration  of  a  certain  sum 
of  money,  to  wit,  the  sum  of  65L  to  him  paid  by  the 
Defendant,  bargained,  sold,  assigned,  transferred,  and 
set  over  to  the  Defendant,  his  executors,  administrators, 
and  assigns,  as  well  the  said  indenture  of  lease  as  also 
all  and  singular  the  premises,  with  the  appurtenances 
demised  by  the  said  indenture  of  lease,  or  expressed  or 
intended  so  to  be,  and  all  the  estate,  right,  title,  interest, 
term  of  years  then  to  come  and  unexpired,  property, 
possession,  claim,  and  demand  whatsoever,  either  at  law 

or 
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or  b  equity,  of  him,  the  Plaintiff,  of  and  unto  the  said        188& 
pranises,  by  virtue  of  the  said  indenture  of  lease  or     ^"^T"^ 
ocbcrvise  howsoever;    to  have   and  to  hold  the  said  ^^ 

lene,  together  with   the   said   premises  by  the  same  WoLVERmoi. 
demised,  or  intended  so  to  be,  and  by  the  said  assign- 
DeDt  assigned  unto  the  Defendant,  his  executors,  ad- 
Biinistntors,  or  assigns,  from   the  28th  of  May  then 
msttnt,  for  and  during  all  the  rest,  residue,  and  re- 
maiDder  of  the  said  term  of  twenty-one  years  granted 
I7  the  said  indenture  of  lease,  then  to  come  and  un- 
expired, subject    nevertheless  to  the  payment  of  the 
yeuly  reot,  and  to  the  performance  of  the  covenants 
and  igreements  reserved   and  continued  in  the  said 
iodentore  of  lease;  and  be,   the  said  Defendant,  then 
aod  there  accepted  the  said  assignment,  and  by  virtue 
thereof  he,  the  said  Defendant,  afterwards  and  during 
the  said  term  granted  by  the  said  indenture  of  lease^  to 
vit,  00,  &C.  entered  into  and  upon  all  and  singular  the 
sud  demised  and  assigned  premises,  with  the  appurte- 
oaooes,  and  became  and  was  possessed  thereof  for  the 
rest,  lesidae^  and  remainder  then  to  come  and  unex- 
pired of  die  said  term  of  twenty-one  years  granted  by 
the  said  indenture  of  lease,  subject  to  the  payment  of 
the  rent,  and  performance  of  the  covenants  reserved 
ind  contained   in   the   said   indenture   of  lease:    and 
although  the  Plaintiff  had  always  observed,  performed, 
aod  fiilfiDed  all  things  in  the  said  indenture  of  lease 
sod  in  the  said  indenture  of  assignment  contained,  on 
his  part  and  behalf  to  be  observed  and  fulfilled,  he,  the 
Plabtifl^  in  fact  said  that  the  Defendant  did  not  nor 
voold  after  the  said  assignment,  and  during  so  much  of 
the  sud  residue  and  remainder  of  the  said  term  of 
tweotf-one  years  granted  by  the  said  indenture  of  lease, 
as  had  elapsed  since  the  said  assignment,  and  since  he, 
the  Defendant,  became  possessed  of  the  said  demised 
premises,  with  the  appurtenances,  by  virtue  thereof,  well 

and 
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1882.       and  truly  or  in  any  manner  pay,  or  cause  to  be  paid, 
g     'j^     the  said  rent  reserved  and  made  payable  by  the  said 
9,  indenture  of  lease,  and  acxx>rding  to  the  true  intent  and 

WoLvnn)6B.  meaning  of  the  said  indenture  of  assignment,  and  which 
he  thereby  covenanted  to  pay,  and  ought  to  have  paid 
as  aforesaid,  but,  on  the  contrary,  wholly  neglected, 
omitted,  and  refused  to  pay  divers  large  sums  of  the 
rent  aforesaid,  to  wit,  the  sum  of  5/*  5s.  of  the  rent 
aforesaid,  which  became  due  and  payable  under  and  by 
virtue  of  the  said  indenture  of  lease,  and  the  said  cove- 
nant of  the  Plaintiff  in  that  behalf  therein  contained,  for 
one  quarter  of  a  year  of  the  said  term  ending  on  the 
25th  day  of  March  1881,  8cc.  By  reason  and  in  con- 
sequence whereof  the  Raintiff,  as  the  original  lessee  of 
the  said  premises  with  the  appurtenances  so  demised 
and  assigned  as  aforesaid,  was  called  upon  and  required 
to  pay,  and  was  forced  and  obliged  to  pay,  and  bad 
paid  the  said  several  sums  to  the  said  John  Easthope,  who 
was  then  lawfully  entitled  to,  and  had  good,  legal,  and 
sufficient  right,  title,  power,  and  authority  to  demand, 
recover,  have,  and  receive  the  same,  to  wit,  at,  Sue. 

The  Defendant  pleaded  that  before  the  said  several 
sums  for  the  rent  aforesaid  in  the  declaration  men- 
tioned, or  either  of  them,  became  due  and  payable  as  in 
the  said  declaration  above  alleged,  to  wit,  on  the  4th 
day  o{  November  1822,  by  a  certain  indenture  then  and 
there  made  between  the  said  Defendant,  of  the  one  part, 
and  one  Getn-ge  Qesar  FoUy,  of  the  other  part,  the  said 
Defendant  duly  assigned  the  said  demised  premises,  and 
all  his  estate  and  interest  therein,  to  the  said  J.  C  J^olei/f 
his  executors,  administrators,  and  assigns,  to  have  and 
to  hold  the  same,  to  wit,  from  the  day  and  year  last 
aforesaid,  for  the  remainder  of  the  said  term ;  by  virtue 
of  which  said  assignment  J.  C.  Ftd^  afterwards,  and 
before  the  said  several  sums,  or  either  of  them,  became 

due  and  payable,  to  wit,  on,  &c.  entered  and  became 

possessed 
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possessed  of  the  said  demised  premises,  and  of  all  his,        IS92. 
the  said  Defendant's,  estate  and  interest  therein;  and     ^xvv^axd 
diat,  the  Defendant  was  ready  to  verify,  &c.  v. 

Demurrer  and  joinder.  Wolvwidgb. 

Wilde  Serjt*  in  support  of  the  demurrer.     The  De- 
fendant having  taken  the  premises  by  assignment  for 
the  residue  of  a  term  of  twenty-one  years,  '*  subject  to 
the  rent  reserved  in  the  lease,"  has  by  express  contract 
subjected  himself  to  the  payment  of  that  rent  during 
that  term:  for  no  precise  form  of  words  is  essential  to 
an  express  contract :  it  is  sufficient  if  the  intention  of 
the  parties  plainly  appears.     In  cases  where  an  assignee 
has  been  discharged  from  payment  of  rent  after  assign- 
ment over,  there  has  been  no  express  contract  between 
him  and  the  lessor,  or  assignor,  and  the  only  connection 
between  them,  privity  of  estlkte,  has  beeh  determined  by 
the  assignment.     Chancellor  v.  Poole,  {a) 

Burnett  ▼•  lynch  (&),  has  established  that  where  a 
party  takes  siAject  to  certain  cooenants^  he  is  bound  to 
the  performance  of  those  covenants ;  and  a  contract  to 
that  effect  once  created,  endures  as  long  as  the  term. 
In  Jones  v.  Hill  (c),  where  it  was  held  that  waste  did 
Dot  lie  against  the  assignee  for  not  repairing  to  the  ex- 
tent the  lessee  had  covenanted  to  repair,  the  attention 
of  the  Court  was  not  called  to  the  true  ground  on  which 
the  jnaintiff's  case  rested*  The  case  was  not  put  on 
the  ground  that  a  duty  had  arisen. 

Coleridge  Seijt.  contrd.  This  was  only  an  implied, 
not  an  express  covenant;  and  if  so,  the  Defendant's 
lialMlity  is  only  co-extensive  with  his  possession.  That 
sQcfa  has  been  the  general  understanding,  appears  from 
die  practice  of  requiring  from  assignees  an  express 

(a)  DoMgL 764.  (h)  5  B.bfC. 589.  (c)  7  Tatmi. 39a. 

contract 
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1832.  ^      contract  indemnifying  the  assignor  during  the  whole 
term.  Staines  r.  Morris,  {a)  And  Burnett  v.  Lgftu^BSotis 
an  argument  in  favour  of  the  Defendant.     For  if  the 
WoLTXBinii.  liability  of  the  defendant  in  that  case  had  been  the  same 

after  as  during  his  possession,  it  would  have  been  un- 
necessary to  prove  that  the  breaches  took  place  during 
his  possession ;  and  Best  C.  J.  said  at  the  trial,  that  in 
order  to  maintain  the  action,  it  was  necessary  for  the 
plaintiff  to  aver  in  the  declaration,  and  prove  at  the 
trial  that  the  defendant  was  assignee  during  the  time 
when  some  breach  of  duty  was  committed. 

That  upon  an  implied  covenant,  such  as  **  yielding 
and  paying,**  and  the  like,  a  party  is  only  liable  during 
the  continuance  of  his  estate  or  interest,  appears  from 
all  the  authorities,  because  duch  a  covenant  arises  on 
privity  of  estate  only.  Tkursby  v.  Plant  (£),  and  the 
authorities  cited  in  note  6 :  Bachelor  v.  Gage  (c),  Swn 
V.  Stransham.  {d) 

Wilde.  In  Burnett  v.  Ljfnch  the  assignment  was  by 
deed-poll,  and  not  by  a  deed  inter  partes  indorsed  on 
the  original  lease  and  referring  to  it,  as  in  the  present 
case.  The  words  **  to  hold  the  premises  subfect  to  the 
rent  reserved  in  the  indenture  of  lease,"  amount  to  an 
express  covenant.  The  assignee  by  joining  in  the  deed, 
admits  that  such  are  the  terms  on  which  he  consents  to 
take  the  premises. 

TiNDAL  C.  J.  The  question  in  this  cause  arises  on 
the  construction  of  a  deed  under  the  seal  of  the  De- 
fendant, executed  by  the  Plaintiff  as  the  assignor,  and 
the  Defendant  as  assignee  of  a  lease  which  the  Plaintiff 
held  from  John  Easthcpe.    If  we  look  to  the  situation 


{a)  zr^r.&B.g.  (c)  Sir  fT.  Janeif  %%$> 

{k)  I  fFm.  Sound.  341.  k.  \d)  Dy.  957.  a. 
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of  the  parties,  there  is  every  reason  from  their  relation        18S2. 
to  each  other,  and  from  the  Plaintiff's  responsibility     \, ' "-  " 
under  the  lease,  that  he  should  wish  for  what  was  equi-  ^ 

Talent  to  an  indemnity  against  any  claim  on  the  part  of  WoLVERUxsiE. 
the  original  lessor :  the  question  is,  whether  the  words 
he  has  employed  are  sufficient  to  carry  that  intendon 
into  effect :  but  we  must  look  to  the  intention  on  both 
sides,  and,  therefore,  consider  whether  the  assignee  pro- 
posed to  accede  to  such  a  stipulation  :  and  there  can  be 
no  doubt,  that  had  he  been  called  on,  he  would  have 
done  so  by  express  t^rms.  If  he  had  continued  in  pos- 
session, he  could  not  have  questioned  his  liability  to  the 
Plaintiff;  and  if  he  parted  with  his  possession  to  a 
stranger^  he  might  have  protected  himself  by  requiring 
an  indemnity :  there  is  no  reason,  therefore,  why  he 
should  have  objected  to  give  the  Plaintiff  an  express  in- 
demnity ;  and  that  brings  us  to  the  words  of  this  instru- 
ment, by  which  the  Plaintiff  assigned  the  premises  and 
his  term  therein  *^  subject  to  the  payment  of  the  yearly 
rent,  and  to  the  performance  of  the  covenants  and 
agreements  reserved  and  contained  in  the  indenture  of 
lease." 

That  these  words  import  an  agreement,  is  dear  from 
the  case  of  Burnet  v.  Lynch^  in  which,  although  the 
question  was  as  to  the  form  of  action,  it  was  distinctly 
held  that  words  to  the  same  effect  as  those  which  are 
feond  in  this  instrument,  did  import  an  agreement.  It 
has  been  answered,  that  in  that  case  the  possession  of 
the  assignee  continued,  and  an  expression  of  Best  C.  J. 
has  been  relied  on,  that  '^  In  order  to  maintain  the  action 
it  was  necessary  for  the  plaintiff  to  aver  in  the  declar- 
ation, and  to  prove  on  the  trial,  that  the  defendant  was 
assignee  daring  the  time  when  some  breach  of  duty  was 
committed."  That  expression,  however,  applied  to  the 
fcrm  of  action,  which  was  case  for  a  breach  of  duty  cast 
00  the  Defendant  by  his  occupation  of  the  premises. 

Vol.  IX.  F  and 


66  CASES  IK  TRINITY  TERM  ani>  VACATION 

18S8.       and  not  covenant  for  the  neglect  of  an  agreement  point- 
ing out  a  specific  period  of  liability. 

It  conies  then  to  the  single  question,  what  was  die 
meaning  of  the  parties  here.  The  Plainti£P  begins  by 
assigning  the  premises  to  the  Defendant,  to  have  and  to 
hold  them,  *^  subject  to  the  payment  of  the  yearly  rent, 
and  to  the  performance  of  the  covenants  and  agree- 
ments reserved  and  contained  in  the  indenture  of  lease." 
I  am  unable  to  put  any  other  construction  on  these 
words  than  that  they  import  an  assent  on  the  part  of  the 
Defendant  that  he  wilLperform  all  the  covenants  in  the 
original  indenture  of  lease*  Upon  referring  to  that 
lease,  to  see  what  the  covenants  are,  we  find  them  to  be 
covenants  to  pay  rent,  repair,  &c.  during  the  whole  term. 
Verba  relata  tnesse  xndentur.  The  words,  therefore, 
**  during  the  continuance  of  the  term,"  must  be  consi- 
dered as  inserted  in  the  assignment  by  reference  to  the 
original  lease;  and  the  Defendant  is  liable,  not  upon  an 
implied,  but  an  express  covenant,  to  perform  the  cove- 
nants in  the  original  lease  during  the  continuance  of  the 
term. 

Park  J.  It  is  impossible  to  doubt  the  intention  of 
the  parties  to  create  a  covenant ;  the  words  are  clear, 
and  stipulations  like  this  have  often  been  construed  as 
express  covenants,  when  such  appears  to  have  been  the 
intention  of  the  parties. 

Gaselee  J.  Burnett  v.  Lynch  is  a  decisive  authority 
in  &vour  of  this  action.  If  it  rested  on  Chancellor  v. 
Poole  alone  I  should  have  had  some  doubt,  because 
there  the  assignee  of  a  term  declared  against  as  such, 
upon  a  deed  poll,  was  holden  not  liable  to  the  lessor  for 
rent  accruing  after  he  had  assigned  over,  though  it  had 
been  stated  that  the  lessor  was  a  party  who  executed 
the  assignment,  and  agreed  thereby  that  the  term,  which 
was  determinable  at  his  option,  should  be  absolute. 

BoSANgUET 
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BosANQUET  J.     I  am  of  opinion  that  the  plaintiff  is       1882. 
entitled  to  maintain  this  action,  and   that  this  is   an     ^i^!^^ 

T     .  t  .  1.        .  .  STEWARD 

express  covenant     It  is  true,  the  obugation  is  to  pay  v, 

rent  to  a  third  person ;  but  though  rent  cannot  be  Wolvkrime. 
reserved  to  a  stranger,  a  party  may  covenant  to  pay 
it  to  a  stranger.  In  Deering  ▼•  FarringUm  (a), 
Haks  C.  J.  said,  **  If  I  will  make  a  lease  for  years, 
reserving  rent  to  a  stranger,  an  action  of  covenant 
will  lie  by  the  party  for  to  pay  the  rent  to  the 
stranger."  This  is  a  deed  inter  partes^  and  in  ChaU'- 
ceilor  V.  Pooley  where  the  assignment  was  by  deed  poll, 
Lord  Mansfield  said,  '<  The  question  is,  whether  the 
plaintiff  is  a  contracting,  or  merely  an  assenting  party, 
ID  tbe  deed  poll ; "  however,  if  our  decision  were  to  de- 
pend on  that  case  there  might  be  some  doubt,  because 
tbe  deed  there,  in  addition  to  the  word  peg/ingy  which 
tbe  Plaintiff  treated  as  a  covenant,  contained  the  word 
^^^demnifyingj  to  which  it  may  be  thought  the  judgmait 
of  the  Court  also  applies. 

Upon  the  question  whether  the  expression  paying 
Tent  constitutes  an  express  or  an  implied  covenant,  there 
is  abnndaot  authority  to  shew  that  the  words  *^  yielding 
^''^ paying"  constitute  an  express  covenant  Helier  v. 
CasbariL  (6)  Staines  v.  Morris  shews  the  opinion  of  Lord 
tOon^  that  the  situation  of  parties  connected  as  those  in 
this  suit,  is  one  which  calls  for  a  covenant  rendering  the 
assignee  liable  during  the  term ;  but  it  is  not  to  be  in- 
ferred that  he  thought  the  assignee  discharged,  unless  he 
were  bound  by  an  express  covenant  to  indemnify.  It  is 
diflknlt  to  draw  a  distinction  between  yielding  andpay' 
n^  and  holding,  subject  to  a  rent  to  be  paid. 

Judgment  for  the  Plaintiff. 

(«)  1  Mod.  in.  (b)   I  Sid,  %66. 
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1882. 


June  8.  M'NeILL  V.  ReID. 

X.  Damages      nHHE  two  first  counts  of  the  declaration  stated,  that 

"1*L^  **"  the  PlaintifF  was  in  the  naval  service  of  the  East 

covered  upon 

an  agivement  India  Company ;  that  certain  persons  had  promised  him 

by  one  of  ^^  command  of  a  ship  to  be  chartered  by  the  company, 

nen  to  in-  ^°  appointment  of  great  value,  from  which  the  Plainliff 

traduce  a  would  have  derived  considerable  profit ;  that,  in  con- 

Se&TO*"^^  sideration  he  would  relinquish   this  appointment,  the 

although  the  Defendant,  who  carried  on  business  as  a  rope-maker  in 

'^"t^S*^'  ^  partnership  with  S.  Galilee  and  J.  Lotwh^  promised  and 

without  the  undertook  that  the  Piaintifi^  should  be  received  as  a 

knowledge  of  partner  into  the  said  trade  with  the  Defendants  Galilee 

T  .  and  Louch  the  Christmas  following,  and  should  have  a 

sufficient  con-  certain  share,  to  wit,  one-fourth  of  the  profits,  the  De- 

sideration  for    fgndant  beinc  then  entitled  to  one-half,  and,  in  the  mean 
such  an  agree-    ,  ,      , ,  ,  ^  n 

inent,  that  the  time,  should  have  a  commission  of  2/.  a  ton  upon  all 

stranger  will     orders  he  should  procure  for  rope  and  cordage.     Aver- 
^^^^^  ment  that  the  PlaintiflF  relinquished  the  command  of  the 

ship  that  had  been  promised  to  him ;  but  that  the  De- 
fendant would  not  procure  him  to  be  taken  as  a  partner 
in  the  said  business. 

The  third,  fourth,  fifth,  and  sixth  counts  stated  in 
substance,  that  in  consideration  the  Plaintifi^  at  the  re- 
quest of  the  Defendant,  would  enter  into  partnership 
with  the  Defendant,  Galilee^  and  Louch,  at  the  end  of  the 
then  current  year,  and  in  the  mean  time  would  exert 
himself  to  procure  orders  for  rope,  the  Defendant  under- 
took, at  the  end  of  the  year,  to  take  him  as  a  partner 
with  the  Defendant,  Galilee^  and  Louche  and  to  give  him 
a  certain  share  of  the  profits,  to  wit,  &c.  Averment, 
that  the  Plaintifi^  exerted  himself  to  procure  orders  for 
rope,  &c.  and  was  ready  and  willing,  and  offered  to  be- 
come 
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come  partner.  Breach,  that  the  Defendant  would  not 
procare  him  to«be  taken  as  a  partner  pursuant  to  his 
engagement* 

Hie  seventh  and  subsequent  counts  stated  in  sub- 
stance that,  in  consideration,  the  Plaintifi^  at  the  request 
of  the  Defendant,  would  enter  into  partnership  with  the 
Defendant  in  his  share  and  proportion  of  the  said 
business  at  the  end  of  the  year,  and  in  the  mean  time 
woold  exert  himself  to  procure  orders,  &c.,  the  Defend- 
ant promised  to  take  the  Plaintiff  as  a  partner  in  the 
said  badness,  and  to  give  him  a  certain  share,  to  wit, 
half  of  the  Defendant's  share  in  the  said  business.  Aver- 
ment of  the  Plaintiff's  exertions  as  before,  and  of  his 
viDingness  and  offer  to  become  such  partner.  Breach, 
refosal  of  the  Defendant  to  take  him  as  such  partner. 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the 
Plaintiff  had  been  offered  the  command  of  an  East  India 
ship  for  a  double  voyage,  if  he  would  take,  at  the  owner's 
pric^  from  one  to  four  shares  in  the  ship;  that  the 
value  of  such  a  voyage  to  the  captain  was  not  less  than 
100U«,  and  that  the  Defendant,  a  firiend  and  kinsman  of 
the  Plaintiff,  was  well  acquainted  with  this  fact ;  that 
the  Defendant,  who  carried  on  the  rope  business  in 
partnership  with  Galilee  and  Lotich^  as  the  Plaintiff 
knew,  and  whose  interest  was  one  half  of  the  whole 
coDcem,  had  induced  the  Plaintiff  to  relmquish  his 
prospect  of  the  command  offered  to  him  as  above,  by 
promising  to  admit  him  at  the  ensuing  Christmas^  in 
the  room  of  Muspratt,  who  had  retired,  to  a  partner- 
diip  m  the  rope  .business,  of  which  the  Plaintiff  was  to 
have  one-fourth,  undertaking  in  the  mean  time  to  pro- 
cure as  many  orders  as  he  could ;  that  the  Defendant 
afterwards  refused  to  fulfil  his  promise,  alleging  that  the 
Plaintiff  bad  disappointed  him  as  to  the  extent  of  orders 
he  had  engaged  to  procure. 

F  3  The 


188£. 


70  CASES  iH  TRINITY  TERM  and  VACATION 

ItM.  The  jury  having  foand  a  verdict  for  the  Plaintiff, 

'      '  ■  '      with  6001.  damages, 

Reu>>  Ccderidge  Seijt  moved  for  a  nonsuit,  or  a  new  trial 

on  several  points  reserved  at  Nisi  Prius. 

First,  as  to  the  first  and  second  set  of  counts,  that  an 
action  could  not  lie  on  the  contract  to  take  the  Plaintiff 
into  partnership ;  it  being  a  contract  the  Defendant  had 
no  right  to  enter  into  without  the  consent  of  his  partners ; 
a  contract  too  indefinite  to  be  carried  into  eflfect;  the 
amount  of  interest  to  be  transferred,  and  the  duration  of 
the  proposed  partnership  ought  at  least  to  have  been 
specified.  In  Figes  v.  Cutler  (a\  it  was  holden  that  an 
action  could  not  be  supported  for  breach  of  an-  agree- 
ment to  become  a  partner  generally,  without  proof  of 
the  specific  terms  of  the  intended  partnership. 

Secondly,  the  Plaintiff  could  not  recover  on  the  last 
set  of  counts,  because  the  evidence  showed  the  intention 
of  the  parties  to  be^  that  the  Plaintiff  should  be  a 
member  of  the  general  firm  in  the  room  of  Musprattf 
who  had  retired;  and  not  a  sub-partner  with  the  De- 
fendant. 

Thirdly,  that  the  damages  were  excessive,  and  that 
the  jury  had  not  been  correctly  instructed  how  to  esti- 
mate them.    A  rule  fiisi  having  been  granted, 

Wilde  Seijt  shewed  cause.  If  the  defendant  had  not 
the  consent  of  his  partners  to  introduce  a  new  member 
into  the  firm,  he  ought  not  to  have  entered  into  such  an 
engagement ;  but  having  entered  into  it,  he  must  take 
the  consequences  of  not  carrying  it  into  effect  It  is 
usual  and  lawful  to  covenant  for  the  acts  of  others ;  and 
if  the  party  covenanting  cannot  secure  the  performance 
of  those  acts,  he  must  make  a  recompense  in  damages. 

{a)  3  StmrL  N.P.  C.  X39. 

As 
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Aj  to  the  alleged  uncertainty  of  the  contract,  the  De-        1852. 
fendant  being  actoally  engaged  in  a  partnership  bnsi-      m^m 
neS|  and  having  himself  a  certain  shkre  of  it,  there  was  ^, 

nothing  indefinite  in  his  engaging  to  admit  the  Plaintiff  I^mod, 
to  a  fourth.  In  Figes  ▼.  Qtiler  the  partnership  did  not 
exist  to  which  the  Defendant  pretended  to  introduce 
the  Plaintiff;  and  though  a  contract  may  be  of  a  nature 
which  a  court  of  equity  will  not  enforce  by  a  decree  for 
specific  performance,  it  does  not  follow  that  a  party 
may  not  have  incurred  and  be  entitled  to  recover 
damages  in  a  court  of  law  for  breach  of  the  contract 
In  P€acock  V.  Peacock  (a),  a  father  established  in  busi- 
ness^ on  his  son's  coming  of  age,  told  him  he  should 
hafe  a  share  in  it,  and  held  him  out  to  the  world  as  his 
co-partner.  The  son  acted  as  such  for  several  years ; 
hot  there  was  never  any  thing  setded  as  to  the  par- 
ticular share  which  be  should  have.  Under  these  cir- 
comstances  it  was  held,  the  law  would  consider  that 
there  was  a  partnership  between  the  parties,  as  well  as 
with  respect  to  strangers;  and  that  it  should  be  re- 
fcmd  to  a  jury  to  say  to  what  share  he  was  reasonably 
entitled. 

With  r^fard  to  the  damages,  they  are  low,  consider- 
ing the  Plaintiff's  abandonment  of  an  appointment 
which  was  proved  to  be  worth  more  than  1000/. 

Coleridge.  The  present  case  cannot  be  distinguished 
in  principle  from  Figes  v.  Cutler.  The  Defisndant  might 
liiTe  rendered  the  contract  nugatory,  by  taking  the 
plaintiff  into  partnership  and  dissolving  the  partnership 
the  next  day ;  for  which  reason  it  could  not  be  enforced 
io  cqmty ;  Hersey  v.  Birch  {b\  Vansandau  v.  Moore  (c), 
Kkdar  t.  Tmflor{d\  Crawshay  v.  M(me(e)\  and  upon 

[a]  %  Campb.  45-  (^  ^^- 

(*)  9  Feu  357.  (e)  I  &iuamt.  495- 

ie)  GowonPartn,  94 »^,  It o, 

F  4  a  contract 
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1832.  a  contract  so  nugatory,  damages  cannot  be  recovered. 
There  is  no  criterion  by  which  the  jury  could  estimate 
the  damage  sustained  by  refusal  to  admit  the  Plaintiff 
to  a  partnership  from  which  he  might  have  been  dis- 
missed by  dissolution  the  next  day. 

TiNDAL  C.  J.  Three  objections  have  been  raade  to 
the  Plaintiff's  right  to  retain  his  verdict :  —  First,  that 
no  action  lies  on  the  contract  disclosed  by  the  evidence 
in  this  cause :  and  that  objection  divides  itself  into  two 
considerations,  —  one,  that  the  Plainiiff  was  aware  of 
the  fact  that  other  persons  were  already  in  partnership 
with  the  Defendant,  consequently  that  the  Defendant 
could  not,  without  the  consent  of  such  persons,  force  a 
stranger  into  the  firm ;  and  that  the  Plaintiff  cannot  seek 
to  enforce  a  contract  which  at  the  time  he  knew  to  be 
impossible.  But  this  is  no  answer  in  the  mouth  of  the 
Defendant ;  for  he  should  have  secured  the  consent  of 
his  partners  before  he  ventured  to  enter  into  such  a 
contract;  or  is  bound,  at  all  events,  to  obtain  it  after- 
wards. And  actions  are  not  infrequent  where  a  party 
has  engaged  for  the  performance  of  an  act  which  de- 
pends on  the  will  of  others.  In  Lioyd  v.  Crispe  {a)  it  was 
held  that  if  the  vendor  of  a  lease,  in  which  was  a  cove- 
nant not  to  assign,  contract  to  assign  his  interest,  it  is 
incumbent  on  him,  and  not  on  the  purchaser,  to  pro- 
cure the  lessor's  license  for  the  assignment.  It^is  not 
clear,  indeed,  that  the  Plaintiff  was  aware  of  the  exist- 
ence of  the  difficulty.  He  was  a  stranger,  and  without 
the  means  of  knowing  &cts  with  which  the  Defendant 
was  fully  acquainted :  and  his  suspicions,  if  he  enter- 
tained any,  were  lulled  by  the  language  of  the  Defend- 
ant's agent.  In  the  cases  referred  to,  the  contract  was 
illegal  within  the  knowledge  of  both  parties. 

(a)  5  TaunU  »49. 

The 
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The  olher  point  for  our  conderation  under  this  head        1892. 
of  objection  is,  that  the  contract  is  too  vague,  too  un- 
certain as  to  the  term  of  partnership,  amount  of  capital 
to  be  contributed,  and  the  like,  to  be  the  subject  of 
estimate  by  a  jury.     But  is  that  a  correct  statement 
of  the  evidence  ?    It  is  plain  that  the  Plaintiff  con« 
sdered,  and  that  the  Defendant  led  him  to  consider, 
that  he  was  contracting  for  a  fourth  part  of  the  Defend- 
ant's business,  in  the  room  of  MtupraUt  who  had  quitted 
it;  and  that  both  the  Defendant  and  his  agent,  Car" 
slairsj  knew  the  precise  extent  and  value  of  such  an 
interest    That  being  so,  the  case  is  clear  of  the  dijf* 
ficoltjr  which  arose  in  Figes  v.  Cutler^  where  the  evi- 
dence was  too  indistinct  to  enable  the  jury  to  come  to 
any  conclusion.     It  is  unnecessary  to  advert  to  the 
cases  in  equitjr,  because  this  is  not   a  proceeding  to 
enforce  performance  of  a  contract,  but  to  obtain  da- 
mages for  the  breach  of  it 

The  second  objection  is,  that  the  consideration  for 
the  contract  has  been  incorrectly  stated  in  the  declare 
atkm.  I  should  have  had  some  difficulty  on  the  first 
and  second  counts,  where  the  promise  as  to  the  com- 
mand of  the  ship  is  stated  to  have  been  absolute,  when, 
in  ftct,  it  was  conditional,  on  the  Plaintiff's  taking  a 
share  in  her.  But  it  is  not  necessary  to  confine  the 
Plaintiff  to  those  counts,  since  it  was  a  sufficient  con* 
^deration  for  the  contract  that  the  Plaintiff  would,  as 
stated  in  other  counts,  become  a  partner. 

With  respect  to  the  third  objection,  as  to  the  manner 
in  vhicb  the  question  of  damages  was  left  to  the  jury,  I 
told  tbem  that  there  was  some  difficulty  as  to  the  amount 
of  damages,  but  they  might  see  that  the  Plaintiff  consi-. 
dered  the  engagement  as  equivalent  to  an  East  Indian 
^^^  because  he  would  not  otherwise  have  relin- 
<IQished  that  voyage ;  and  the  Defendant  could  not  have 
estimated  it  at  less,  because  he  made  his  oflfer  as  a  friend 

of 
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1 8S2«  of  the  Plaintiff.  I(  under  such  circumstances,  the  Plaio- 
tiff  gave  up,  what,  at  a  very  low  estimate,  the  juiy  found 
to  be  worth  5001.,  there  is  no  ground  for  our  being  dis- 
satisfied at  the  amount  of  the  verdict 

Park  J.  said,  that  for  private  reasons  be  abstamed 
from  delivering  any  opinion. 

Oaselee  J.    There  is  nothing  unusual  in  parties  co- 
venanting for  the  acts  of  others ;  as  when  a  lease  is 
assigned,  with  a  covenant  that  the  lessor  shall  join  id 
^r  confirm  the  conveyance.     The  Defendant,  therefore^ 
having  undertaken  that  the  Plaintiff  should  be  admitted 
a  partner,  was  bound  to  take  such  steps  as  should  in- 
duce  the  firm  to  acquiesce,  and  if  he  failed,  was  answer- 
able for  their  refusal ;  at  all  events,  there  €X>uld  be  no 
olgection  to  his  taking  the  Plaintiff  as  a  sub-partner  in 
the  Defendant's  share.      Figes  v.  Cutler  is  distinguish- 
able from  the  present  case,  for  there  no  partnership  sub- 
sisted at  the  time  of  the  contract,  to  which  the  Plaintiff 
oonld  be  admitted.     The  interposition  of  courts  of  equity 
is  r^[ulated  by  their  discretion  under  the  circumstances 
of  the  particular  case,  and  the  party  is  not  precluded 
from  seeking  to  recover  damages  for  the  breach  of  a 
covenant,  although  it  may  be  such  as  a  court  of  equity 
might  not  deem  it  expedient  to  enforce.     As  to  the 
damages  in  this  case,  although  there  was  difficulty  in 
determining  the  amount,  I  think  the  jury  had  sufficient 
materiab  for  the  verdict  they  have  found. 

BosANQUET  J.  I  think  this  verdict  ought  not  to  be 
disturbed.  It  is  objected,  that  the  contract  is  of  such  s 
nature  that  the  Defendant  could  not  perform  it  without 
the  consent  of  his  partners ;  but  that  does  not  discharge 
the  Defendant  firom  his  contract,  for  he  ought  not  to 

have  engaged  in  it  unless  he  had  secured  that  consent, 

or 
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or  was  willing  to  incur  the  consequences ;  as  where  a       ISSS. 
psrtj  undertakes  to  sell  a  lease  which  he  cannot  assign 
widiottt  the  consent  of  the  lessor,  it  is  his  business  to 
procore  such  consent :  at  all  events,  with  respect  to  bis 
own  share  the  Defendant  was  independent  of  his  part- 
ners ;  and  though  it  may  be  true  that  equity  would  not 
interfere  to  oiibroe  a  partnership  which  the  partners 
might  dissolve  the  next  day,  that  does  not  authorize  the 
Defendant  to  break  the  contract*     In  Hersey  v.  Birch 
Lord  EUcn  says,  <*  It  is  extremely  difficult  specifically 
to  perform  snch  a  covenant  as  this,  even  admitting  that 
damages  could  be  recovered  at  law."     In  Figes  v.  CuUer 
it  did  not  appear  what  the  nature  of  the  interest  was 
in  respect  of  which  the  plaintiff  sought  to  recover  da- 
mages^ and  the  contract  itself  was  too  indefinite  for  the 
jnry  to  decide  on.     But  here  the  Plaintiff  was  to  have 
one  half  of  the  interest  vested  in  the  Defendant,  at  the  en- 
suing CkrisimaSi  and  that  is  an  interest  sufficiently  certain 
to  surtain  an  action.    It  is  by  no  means  an  uncommon 
amngement,  that  in  certain  events  one  of  several  part- 
ners shall  be  at  liber^  to  introduce  a  new  member  to 
the  firm. 

As  to  the  damages,  the  direction  to  the  jury  was  pro- 
per, and  they  were  estimated  according  to  what  the  jury 
thought  was  the  value  of  the  contract  The  value  of 
the  East  India  voyage  has  not  been  recovered  as  special 
damage^  but  has  been  taken  as  an  ingredient  for  esti- 
mating the  value  which  each  of  the  parties  set  on  the 
contract  in  dispute* 

Rule  discharged. 
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June  8.      Kerrison  and  Another  v.  Dorrien  and  Others. 

B.  ifter  mar-  T^Y  a  postnuptial  settlement,  Bainbridge  conveyed  to 
riage  haying  the  Plaintifis,  as  trustees  for  his  wife,  certain  pro- 
dement  on  hie  V^^l*  ^®  title-deeds  of  which  he  afterwards  obtained 
wife,  obtained  from  the  trustees,  and  deposited  with  the  Defendants  as 

from  die  trui-  ^  security  for  money  advanced. 

tees  the  tide  j  j 

deedi  of  the         In  trover  for  these  deeds,  the  Plaintiffs  having  ob- 

property  iet-    tained  a  verdict, 

tled»  and  de- 

poaited  them 

with  a  banker       Spankie  Serjt  moved  for  a  new  trial,  on  the  ground 

as  a  secunty  ^]^^^  ^[^  conveyance  was  void  as  against  a  purchaser, 
advanced;  <^d  that  the  Defendants  must  be  deemed  purchasera 
Held,  that  within  the  27  Eliz.  c.  4.  s.  2.,  which  enacts,  that  "  every 
was  notaour-  conveyance  of  any  lands  made  for  the  intent  and  of  pur- 
chaser within  pose  to  defraud  and  deceive  such  person  or  persons  as  have 
the  %jBliz.  purchased  in  fee  simple,  fee  tail,  for  life,  lives,  or  years, 
that  the  tnis-  ^®  same  lands  so  formerly  conveyed  shall  be  deemed  to 

tees  were  en-    be  Utterly  void." 
dtled  to  re- 
cover the 
deeds.  Sedper  Curiam.     The  Plaindffs  have  a  right  co  this 

verdict  in  a  court  of  law.  Upon  the  deposit  of  the  deeds 
the  Defendants  acquired  no  more  than  a  right  to  go  into 
a  court  of  equity  to  compel  a  legal  conveyance.  The 
language  of  the  statute  clearly  specifies  a  purchaser; 
and  how  can  we  say  that  upon  a  mere  deposit  of  deeds, 
entitling  the  party,  perhaps,  to  apply  to  a  court  of 
equity,  he  becomes,  in  the  language  of  the  act,  a  pur* 
chaser  either  in  fee  simple,  fee  tail,  for  life,  lives,  or 
years? 

Rule  refused. 


iM  THB  Skcond  Year  op  WILLIAM  IV.  77 

1882. 


Baoster  v.  Robinson.  June  24. 

THE  Plaintiff  declared  for  goods  sold ;  work,  labour,  A  pcwon  who 

and  materials;  and  for  money  paid  by  him  to  the  g^^^j^en^^ 

i!se  of  the  Defendant.  print  a  newt- 

His  particulars  of  demand  were  a  charire  of  S66L  5$.  W^ ."  "*>* 
tL    CM  .  1..M  .!_  r      thepnnter 

tor  ^composing  and  pnntmg     certam  numbers  or  a  ^thin  the 

weddy  newspaper  called  The  Christian  Advocate^  and  meaning  of 
IL  lOs.  for  composing,  printing,  and  distributing  certain  ^j^^  party  who 
cards.  hires  the  types 

The  Defendant  paid  8/.  into  court  for  printing  the  «»<J  «"^- 
csids^  and  as  to  the  residue,  pleaded  the  general  issue,     printing,  is 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the  the  person  re- 
Plaintiff  had  a  printing-office  at  No.  14-.  Bartholomew  '^^^^^^l^^ 
dose;  that  the   Defendants  were   proprietors  of  The  Office. 
Christian  Advocate^  and  that  one  Stevens^  on  their  behalf, 
laade  arrangements  with  the  Plaintiff  for  printing  the. 
paper.    Stevens  was  to  use  the  Plaintiff's  types  and  men 
at  a  certain  price  for  every  thousand  papers.     Upon  these 
tenns  the  work  was  printed  in  the  Plaintiff's  office, 
Stevens  superintending,  and,  as  he  said,  doing  the  part 
which  belonged  to  a  printer  to  do,  in  which  no  other 
penon  interfered.    Stevens,  who  lived  in  Red  Lion  Courts. 
was  named  as  the  printer  at  the  end  of  the  newspaper^ 
lod  had  filed  an  affidavit  at  the  stamp-office  that  he  was 
^e  printer,  publisher,  and  proprietor  of  the  newspaper 
called  The  Christian  Advocate,  which  was  intended  to  be 
printed  at  the  printing-office  belonging  to  him  at  No.  14. 
Bartkdomew  Close. 

Tbe  38  G.  3.  c.  78.  s.  1  and  2.  enacts,  that  no  person 
^1  (MTint  or  publish  a  newspaper  without  delivering  to 
the  commissioners  of  stamps  an  affidavit,  specifying 
**  tbe  real  and  true  names,  additions,  descriptions,  and 

places 
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places  of  abode  of  all  and  every  person  and  persons 
who  is  and  are  the  printer  and  printers,  publisher 
and  publbhers  of  the  newspaper  or  other  paper  men- 
tioned in  such  aflBdayit  or  affidavits;  and  of  all  the  pro- 
prietors of  the  same,  if  the  number  of  such  prc^rietors, 
exdusive  of  the  printer  and  publisher,  does  not  exceed 
two;  and,  in  case  the  same  shall  exceed  that  number, 
th&i  of  two  of  such  proprietors,  exclusive  of  the  printer 
and  publisher." 

It  was  objected  on  the  part  of  the  Defendant,  that  if 
BagsUr  were  the  printer,  he  had  been  guilty  <^  an  illegsl 
act  in  printing  a  newspaper  without  delivering  to  the 
commissioners  of  stamps  the  affidavit  required  by  the 
statute;  and,  consequently,  was  precluded  from  suing; 
and  it  was  left  to  the  jury  to  find  for  the  Defendant,  if 
they  thought  Stevens  was  not  the  printer.  A  verdict, 
however,  was  found  for  the  Plaintiff,  which 


Janes  Seijt.  obtained  a  rule  nisi  to  set  aside  on  the 
above  objection. 


Wilde  Seijt,  who  shewed  cause,  contended  that  the 
Plaintiff,  by  furnishing  types  and  men,  was  the  printer 
to  whom  the  Defendants  were  responsible  for  the 
work  done,  though  Stevens^  who  superintended  and  di- 
rected the  work,  was  properly  the  person  responsible  to 
the  stamp-office.  The  object  of  the  88  Q.  8.  was  not  to 
render  liable  every  person  concerned  in  the  printing  of 
a  newspi^r,  but  to  be  secure  of  the  principal  editor  or 
proprietor. 

Jones.  According  to  that  construction,  the  resl 
printer  may  always  elude  responsibility,  and  the  inten- 
tion of  the  legislature  be  defeated.  The  Plaintiff  ^f^ 
either  printer  or  not  printer :  if  he  was  printer,  the  ille- 
gality of  his  conduct  was  a  bar  to  his  recovery;  if  ^^ 

was  not  printer,  but  only  let  out  his  types  and  men  to 

^evensj 
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SteMRs,  the  mdence  does  not  support  the  particular  of 
detnandj  which  is  for  composing  and  printing,  and  not 
(or  the  hire  of  types. 

Ti2rDAX.C.J.    The  only  question  for  the  Court  is, 
vhedier,  upon  the  evidence  given  at  the  trial  of  this 
cMise^  it  spears  so  clearly  that  Steoen&  was  not  and  that 
Bagder  was  the  printer  of  the  work  in  question,  that  we 
are  bound  to  give  validity  to  the  objection  which  has  no 
reference  to  the  merits  of  the  case.    The  evidence  was, 
that  Bagder  had  a  printing-office  in  BartAotomeo)  Close^ 
and  that,  for  the  purpose  of  this  work,  Stevens  hired  a 
pcMtioa  of  his  presses  and  men ;  and  if  upon  this  evidaice 
an  oigection  had  been  taken  at  the  trial  that  the  declar- 
ation contained  no  count  for  the  hire  of  types  and  men, 
I  should  probably  have  directed  a  nonsuit.    However, 
tlie  objection  taken  was,  that  Bagder  being  the  printer, 
he  coidd  not  recover,  because  he  had  not  complied  with 
tbe  directions  of  the  88  G.  3.  c.  78.     Now,  according  to 
the  evidence,  Stevens  was  clearly  the  printer  responsible 
under  the  act  of  parliament ;  he  alone  directed  and  su- 
perioteaded  the  work,  and  hired  men,  who  were  set 
spsrt  far  tbe  purpose.    How  could  the  Court  or  jury 
ssjr  upon  that,  that  Bagster  was  the  ostensible  printer  ? 
The  conductor  of  a  periodical  work  may,  and  frequently 
does,  hire  the  whole  of  a  printingK>ffice  for  a  day,  in 
csie  of  acddent  or  extraordinary  pressure  of  matter ; 
ind  if  be  msy  hire  tlie  whole,  why  not  a  part  ?     I  give 
no  opoion  upon  the  question  as  to  what  shall  be  deemed 
a  snflideat  compliance  with  the  requbition  of  the  sta- 
tute, because'  Bagster  has  not  so  clearly  been  proved  to 
have  been  the  responsible  printer  as  to  render  it  neces- 
siy  for  no  to  defeat  hb  claim  by  yielding  to  this  objec- 
tion on  a  collateral  point ;  and  as  to  the  objection  on  the 
hiH  of  particulars,  the  object  of  such  particulars  is,  by 
dbdflsing  the  subgect-matter  of  the  suit,  to  prevent  a 

surprise 
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surprise  on  the  Defendant,  and  not  to  enable  the  De- 
fendant to  entrap  the  Plaintiff  and  defeat  his  daini)  by 
objecting  to  a  slight  variance  which  could  have  occa- 
sioned no  mistake.  No  doubt  the  particular  here  de- 
signates as  **  work  and  labour/'  that  which  would  have 
beeen  more  properly  described  as  **  hire  ;**  but  the  ob- 
jection was  not  presented  at  the  trial,  and  the  Court 
ought  not  to  yield  to  it  now. 


Park  J.  Upon  this  evidence  Bagster  could  not  be 
deemed  the  printer  responsible  to  the  stamp-office  wilhin 
the  meaning  of  the  act  of  parliament.  In  every  view  of 
the  case,  Stevetis  was  the  printer  called  upon  to  conform 
with  the  provisions  of  the  act.  No  doubt  the  declar- 
ation and  particular  would  have  been  more  correct,  if 
they  had  contained  a  demand  for  the  use  and  hire  of 
types  and  men ;  but  that  objection  was  not  taken  at  the 
trial.  It  is  impossible  to  say  that  the  Pefendant  has 
been  misled ;  and  the  Plaintifi^  therefore^  is  entitled  to 
retain  his  verdict. 


Gaselee  J.  It  is  impossible  to  say,  on  this  evidence, 
that  Bagster  would  have  been  liable  to  the  penalties  im- 
posed by  the  SB  6.  S.  c.  78. ;  and  the  other  objection 
comes  too  late,  not  having  been  presented  at  the  trial 

BosANQUET  J.  The  objection  being  striciissimiJuriSf 
and  altogether  beside  the  merits,  the  Defendant  must  be 
confined  to  the  points  taken  at  the  trial ;  and  the  only 
question  is,  whether  we  can  see  that  the  jury  was  clearly 
wrong  in  finding  that  Stevens  was  the  printer. 

It  is  not  denied  that  Stevens  conducted  the  work  and 
superintended  the  printing;  and  if  the  names  of  all  who 
have  a  hand  in  such  a  concern  are  to  be  entered  at  the 
stamp-office,  it  would  follow  that  the  tradesmen  who 
supply  materials  must  also  be  included.     The  legislature 

could 
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oodd  not  have  {Iroposed  to  go  to  that  extent,  and  there-  1832. 
ibre  I  am  not  prepared  to  say  that  the  verdict  of  this 
jury  b  wrong.  The  objection  to  the  form  of  the  declar- 
atioD  and  the  bill  of  particulars  was  not  taken  at  the  Robinson. 
trial;  besides,  the  object  of  the  particular  is,  by  dis- 
closing the  general  nature  of  the  Plaintiff's  demand  to 
prerent  a  surprise  on  the  Defendant ;  and  it  is  not  ne- 
cessaiy  that  it  should  be  drawn  up  with  all  the  strictness 
and  precision  of  a  declaration. 

Rule  discharged. 


Adams  v.  Brown.  jme  15. 

POLERIDGE  Serjt  had  obtained  a  rule  nisi  for  the  Before  apply- 

Plaintiff  to  me  security  for  costs,  on  the  firound  ^^  ^^  ^ 

°  °  Court  to  com- 

that  he  had  assigned  all  his  effects  for  the  benefit  of  his  ^i  j^  p^rty  to 
creditors,  and  that  he  had  no  beneficial  interest  in  the  P^  security 
resolt  of  this  action.  I^cST  *^ 

should  be 
Jdams  Seijt,  who  shewed  cause,  objected,  that  no  ™^^^o^« 
ion  bad  been  made  to  the  Plaintiff  for  security ; 


npoQ  which 

Cderidge  said,  that  Bass  v.  Clive  (a),  which  decided 
that  such  an  application  is  necessary,  had  been  over- 
nled  by  subsequent  decisions  (6) ;  but 

The  Court  said,  that  as  this  rule  was,  in  effect,  for  a 
8tiy  of  proceedings,  the  better  practice  was,  that  it 
sboald  be  preceded  by  an  application  to  the  party ;  and 
the  decisions  being  conflicting,  the  rule  was 

Discharged. 

\b)  See  BaiUie  t.  De  Bermdest  z  B.  &f  Aid.  331. 
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June  IS*     Belcher  and  Others^  Assignees  of  Maberlt, 

a  Bankrupt,  v.  John  Smith. 

A  party  who,    TTPON  TAt.  Maberltfs  marriage,  15,000/.  had  been 

by  hit  own  invested  in  consols  by  his  wife's  father,  in  the  name 

act,  u  placed 

in  a  situatbn    ^^  ^®  Defendant  and  other  trustees,  in  trust  to  pay 

to  be  niedy       Maberly  the  dividends  during  his  life ;  remainder  over  to 

cannot  call  on    .1        -r        j  .  ^  ,1 

the  Court  to  ^      ^^    iss\x^  of  the  marriage. 

substitute  ano-  From  the  time  of  the  marriage  till  1 829,  these  di- 
ther defendant  vidends  had  been  received  and  recularly  paid  over  to 
under  the  in-  if./.  t     1     •      -r-i  n 

terpleader  act,  M.aberbf  by  a  banking  firm,  in  which  the  Defendant  was 

z&a^4.       a  partner. 

'*^  '  In  1829  itfod^r/^  assigned  his  interest  in  the  dividends 

to  his  son  in  law,  George  Robert  Smithy  the  nephew  of 
the  Defendant. 

In  January  1832  Maberly  became  bankrupt,  and  the 
Defendant,  at  the  request  of  his  nephew,  went  to  tfae 
bank  of  England^  himself  received  the  half-yearly  di- 
vidend on  the  15,000/.,  for  the  first  time,  and,  instead 
of  placing  it  in  the  firm  of  which  he  was  a  member,  to 
the  account  of  Maberly  or  George  Robert  Smithy  entered 
it  in  a  book  where  the  firm  kept  an  account  of  sums  hv 
which  they  had  no  specific  appropriation.  Maberli/s 
assignees,  impeaching  the  validity  of  the  assignment  io 
George  Robert  Smithy  had  sued  the  Defendant  for  the 
amount  of  this  dividend,  when 

Taddy  Seijt  obtained  a  rule  nisi  under  the  inter- 
pleader act,  1  &  2  W.  4.  c,  58.,  calling  on  the  Plaintiffs 
to  exonerate  the  Defendant,  who  had  no  interest  in 
the  affiiir,  and  to  try  the  question  with  George  Robert 
Smith. 

Wilde 
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W3de  and  Spankie  Seijts.,  who  now  shewed  cause,  con- 
tended that  the  Defendant  had  ijnnecessarily  interposed 
hj  reoetving  the  dividends  at  the  request  of  his  nephew, 
sad  to  serre  his  nephew's  interests;  that,  therefore, 
he  was  not  entitled  to  a  relief  which  it  was  in  the  dis- 
cretioD  of  the  Coart  to  concede  or  withhold. 


1832. 


TadAf^  {Janet  and  Coleridge  Serjts.  were  with  him,) 
urged  that  the  Defendant,  as  a  trustee  for  Maberly^  was 
respoostble  for  the  dividend,  and  therefore  justified  in 
receiving  it  He  had  acted  for  his  own  protection,  and 
a  trustee  could  not  be  deemed  a  volunteer. 


TuTDAL  C.  J.  The  act  of  parliament  is  not  com- 
pulsorjr,  but  anthorizes  the  interposition  of  the  Court  at 
iti  dttoretion  upon  proper  occasions ;  and  our  duty  is,  to 
SM  that  the  party  applying  for  the  exercise  of  our  dis- 
cretioo,  has  not  voluntarily  put  himself  into  the  situation 
from  which  he  calls  on  the  Court  to  extricate  him.  The 
words  of  the  statute  are,  **  That  upon  application 
iD^  by  or  on  the  behalf  of  any  defendant  sued  in 
aoy  of  his  Majesty's  courts  of  law,  in  any  action  of 
ossuatpatf  debt,  detinue,  or  trover,  such  application 
bang  made  after  declaration  and  before  plea,  by  affi- 
davit or  otherwise,  shewing  that  such  defendant  does 
not  claim  any  interest  in  the  subject-matter  of  the 
sait,  but  that  the  right  thereto  is  claimed  or  supposed 
to  belong  to  some  third  party,  who  has  sued  or  is 
^pected  to  sue  for  the  same,  and  that  such  defend- 
^t  does  not  in  any  manner  collude  with  such  third 
Puty,  but  is  ready  to  bring  into  Court,  or  to  pay 
OT  dispose  of,  the  subject-matter  of  the  action  in  such 
nuQoer  as  the  Court  (or  any  Judge  thereof)  may  order 
or  direct,  it  shall  be  lawful  for  the  Court,  or  any  Judge 
tWec^  to  make  rules  and  orders  calling  upon  such 
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third  party  to  appear,  and  to  state  the  nature  and  par- 
ticulars of  his  claim,  and  maintain  or  relinquish  his 
claim ;  and  upon  such  rule  or  order  to  hear  the  alle- 
gations, as  well  of  such  third  party  as  of  the  plaintiff; 
and  in  the  mean  time  to  stay  the  proceedings  in  such 
action ;  and,  finally,  to  order  such  third  party  to  make 
himself  defendant  in  the  same  or  some  other  action,  or 
to  proceed  to  tiial  on  one  or  more  feigned  issue  or 
issues ;  and  also  to  direct  which  of  the  parties  shall  be 
plaintiff  or  defendant  on  such  trial,  or  with  the  consent 
of  the  plaintiff  and  such  third  party,  their  counsel  or 
attomies,  to  dispose  of  the  merits  of  their  claims  and 
determine  the  same  in  a  summary  manner ;  and  to  make 
such  other  rules  and  orders  therein  as  to  costs,  and  all 
other  matters,  as  may  appear  to  be  just  and  reasonable.'' 
Without  applying  the  word  collude  in  an  offensive  senses 
we  cannot  avoid  seeing  that  the  Defendant  has  placed 
himself  in  the  situation  in  which  he  now  stands,  at  the 
request,  and  with  a  view  to  the  interest,  of  his  nephew. 

The  rule,  therefore,  must  be 

Discharged. 


June  6. 


Braddick  V.  Smith. 


The  inter-     . 
pleader  act 
does  not  apply 
to  a  caae  where 
the  Defendant 
has  a  legal 
daizxu 


npHIS  was  an  action  of  trover  against  a  wharfinger, 
who  detained,  for  his  lien,  goods,  the  property  in 
which  was  disputed  between  the  Plaintiff  and  J,  S. 

Coleridge  Serjt  moved,  on  the  part  of  SmitJi^  that  the 
Plaintiff  should  pay  Smiths  lien,  and  substitute  J*  S>  as 
Defendant 

But 
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Bat  the  Court  thought  the  interpleader  act  did  not        1832. 
dtend  to  the  case  where  the  actual  Defendant  had  a 
legal  claim ;  and  Coleridge 


Braddick 
v. 


Took  nothing.       Smith. 


Carlisle  v.  Garland.  Jum  is* 

TIPON  two  rules  for  a  review  of  the  prothonotary's  The  roles  tif 

taxadon  of  costs,  the  one  obtained  on  the  part  of  '^ 

are  not  lecro* 

tbe  Defendant,  the  other  on  the  part  of  the  Plaintiff,  tpective;  and  a 
the  qaesdon  was,  whether  the  Plaintifl^  who  had  sue-  P^^y  who 
ceeded  upon  two  trials,  was  entitled  to  the  costs  of  both,  mietiucceeded 
and  also  to  the  costs  of  a  rule  for  entering  judgment  on  two  triaJs, 

mu  pro  tunc.  i.  •dU  entitled 

rrf  .  to  the  cotti  of 

The  cause  was  first  tried  in  1825,  when  a  verdict  was  both,  and  to 

fooud  for  the  Plaintiff,  with  leave  for  the  Defendant  to  *^«  <f*»  ^ 

move  to  set  it  aside,  and  enter  a  nonsuit  instead,  upon  jujjnoaitmMr 

a  point  reserved  at  the  trial.  pro  ttmcf  if 

Anile  nin  was  accordingly  obtained  on  this  point;  die  delay  haa 

°  not  been  ooca* 

but  the  Court  was  obliged  to  send  the  cause  down  to  a  tioned  by 

new  trial,  a  iact  material  to  their  decision  being  want-  himielf. 
ing  upon  the  Judge's  notes  of  the  first  trial. 

At  the  second  trial  a  special  verdict  was  found,  upon 
which  judgment  was  given  for  the  Plaintiff. 

After  the  second  verdict  the  Defendant  died,  and 
jadgmeot  was  delayed  by '  various  obstacles,  till  at 
length  the  parties  who  had  acted  for  the  Defendant 
consented  that  the  cause  should  go  on  as  if  the  Defend- 
ant were  suU  alive ;  and  in  the  last  term  a  rule  for  enter- 
ing judgment  nunc  pro  tunc  was  made  absolute. 

The  prothonotary  had  allowed  the  Plaindff  the  costs 

of  both  trials,  but  not  the  costs  of  the  rule  for  entering 

Figment  nunc  pro  tunc. 

6  3  Peale 
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Ptdke  Seijt  for  the  DeTendaDU  Aooordiog  to  rale 
64.  HiL  S  W.  4.  the  PlaintifP  is  not  entitled  to  the  cosu 
of  the  first  triaL  Neither  is  het  according  to  the  old 
practice^  if  his  case  is  to  be  decided  by  that  It  is  true, 
that,  according  to  that  practice,  a  party  in  this  Coart 
who  succeeded  in  two  trials  was,  generally  speaking 
entitled  to  the  costs  of  both :  but  not  where  upon  the 
first  trial  the  jury  found  an  insufficient  verdict  upon 
which  no  judgment  could  be  given,  and  neither  party 
was  in  fiiult.  Worcestershire  and  SUgffbrdshire  Canal  Com- 
pany V.  TVent  and  Jiiersof  Navigation  Compamf  (a).  And 
such  in  effect  was  the  case  here.  As  to  the  costs  of  the 
rule  for  judgment  nunc  pro  tunCf  they  accrue  after  the 
date  of  the  judgmait,  and  therefore  cannot  be  costs  in 
this  cause. 


Wilde  Seijt  for  the  Plamtiff.  The  new  rule  does  not 
apply  retrospectively  to  a  trial  in  1825.  In  the  Wor- 
cesierskire  and  Staffbrdshire  Canal  C&ngMmy  v.  The  Trent 
and  Mersey  Navigation  Compamf  ^  the  rule  for  a  new  trial 
expressly  reserved  the  consideration  of  the  costs  of  the 
former  trial  till  another  trial  should  have  taken  plsce ; 
and  in  Bird  r.  J^pleton  (6),  Lord  Keiyon  says,  **  In 
the  Common  Pleas,  if  a  new  trial  be  granted,  and  the 
nde  say  nothitig  about  costs^  if  the  seocmd  verdict  go  the 
same  way»  the  party  sooceeding  has  the  costs  of  both 
trials."  Poyne  y.  Bailey  (c)  is  in  point  for  the  Plaintiff 
There  the  plaintiff  obuined  a  verdict  subject  to  the 
award  of  an  arbitrator.  The  arbitrator  having  made  a 
material  mistake  in  his  award,  and  the  defendant  having 
refused  to  refer  matters  back,  the  Court  set  aside  the 
verdict  and  disdiaiged  the  rule  for  a  rderence.  The 
plttntiff  look  the  cause  down  u>  trial  a  second  time,  and 


^m)  %  ifaniw 415*         {i)  t  Emstk  tiu 


(r)3  JL&JS.J04* 

a  second 
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a  second  time  obtained  8  verdict ;  it  was  held  that  he 
was  entitled  to  the  costs  of  both  trials. 
Then,  the  rule  for  judgment  nunp  pro  tunc  was 

« 

necessary  to  obtain  for  the  plaintiff  the  benefit  of  his 
▼erdict;  and  as  the  delay  which  has  occurred  is  not  im- 
puted to  him,  he  is  entided  to  those  as  well  as  all  other 
costs,  without  incurring  which  he  could  not  obtain  the 
fruit  of  his  action. 


1832. 


Caruiu 

V. 


Tjndal  C.  J.  It  would  be  a  great  hardship  on 
persons  who  have  taken  steps  in  a  cause,  with  reference 
to  the  old  practice,  to  find  themselves  by  the  new  rules 
in  a  dtoation  which  they  never  contemplated :  this  case^ 
therefore,  must  be  governed  by  the  practice  which  pre- 
vailed at  the  time.  According  to  that  practice,  as  is  well 
Inown,  the  party  who,  after  a  verdict  in  his  favour,  suc- 
ceeded upon  a  second  trial,  was  entitled  to  the  costs  of 
both,  unless  some  special  reason  appeared  for  refusing  him 
the  costs  of  the  first  Such  a  reason,  it  is  contended,  exists 
in  this  case;  namely,  that  the  second  trial  was  occasioned 
by  a  defect  in  the  finding  of  the  first  jury,  for  which 
neither  of  them  was  to  blame;  and  the  case  of  the  WorceS" 
tenhhre  Canal  Company  v.  The  Trent  and  Mersey  Naviga^' 
tion  Company  has  been  referred  to.  But,  in  that  case,  the 
verdict  was  found  subject  to  a  special  case,  and  the  ques- 
tion of  the  costs  for  the  first  trial  was  expressly  reserved 
&r  future  consideration  by  the  rule  granting  the  new 
trial :  here  there  was  a  general  verdict  for  the  Plaintiff; 
be  bad  a  right  to  say  he  was  satisfied ;  and  it  was  in 
case  of  the  Defendant  that  the  cause  went  down  to 
trial  a  second  time. 

With  respect  to  the  costs  of  the  rule  for  judgment 
*8Rc  pro  iunCi  it  was  necessary  that;  the  Plaintiff  should 
incar  those  costs  in  order  to  reap  the  fruit  of  his  verdict : 
except  in  point  of  date  I  cannot  distinguish  them  from 
biterlocntory  costs :  they  fall  within  the  same  rule,  and 
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Cablislb 

V, 

Gabiulno. 


must  be  considered  costs  in  the  cause.  The  nile^  there- 
forCf  for  the  prothonotary  to  allow  those  costs  must  be 
made  absolute,  and  the  rule  for  disallowing  the  costs  of 
the  first  trial  be  discharged. 

The  rest  of  the  Court  concurred  in  pronoundng  the 
Rules  absolute  and  discharged  accordingly. 


Jime  i5« 


GoDDARO  t;.  Jarvis. 


Defendant 
put  in  bail 
by  affidavity 
but  omitted 
to  give  four 
days'  notice  of 
justification  t 
Plaintiff  hav- 
ing proceeded 
on  the  ba3- 
bondy  the 
Court  refuted 
to  stay  pro- 
ceedings upon 
an  application 
made  within 
twenty  days 
after  justi- 
fication. 


/^N  the  1st  ofjune  the  Defendant  put  in  special  bail, 
who  made  affidavit  of  justification  in  the  form  pre- 
scribed by  Reg.  Gen.  Trin.  I8SI9  rule  3.  But  he  omit- 
ted to  give  four  days'  tiotice  of  justification  as  required 
by  rule  1.  Whereupon  the  Plaintiff  proceeded  on  the 
bail  bond ;  when 

Wilde  Serjt.  obtained  a  rule  nisi  to  stay  his  proceed- 
ings, on  the  ground  that  the  bail  had  justified. 

Jones  Seijt.,  who  shewed  cause,  contended  that  as  the 
Defendant  had  not  given  the  four  days'  notice  of  justifi- 
cation required  by  rule  1,  the  Plaintiff  was  not  con- 
cluded by  the  affidavit  of  justification ;  but  had,  as  under 
the  old  practice,  twenty  days  to  except  to  the  bail,  and 
the  applicant!  therefore,  had  as  yet  no  locus  standi, 

Wilde  relied  on  the  affidavit  of  justification,  as  super- 
seding the  necessity  of  notice ;  but 

The  Court  thought  the  Defendant  was  in  default  as  to 
the  notice  required  by  rule  1.   Trin.  1881 ;   that  the 

Plaintiff, 
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Plaiotiffy  therefore,  had,  as  formerly,  twenty  days  to  ex-  1832. 

cepttothe  bail,  and,  consequently,  tliat  the  applicant  \,    -"  ' 
m  not  in  court  to  make  thb  motion.  v. 

Rule  discharged.  J^^^m- 


Hall  t;.  Phillips.  June  13. 

A  VERDICT  had  been  taken  for  the  Plaintiff,  with  When  a  ver- 

damaires,  subject  to  the  award  of  a  barrister  within  «^"  ^**«n> 
^     f  •*  with  dama^ 

a  oemio  dme.  subject  to  the 

He  award  was  not  made  within  the  time  specified,  *^^  ^^  a^ 
which  the  arbitrator  had  omitted  to  enlarge.     The  De-  ^1,^  arbitrator 
feadant  refused  to  proceed  with  the  arbitration,  or  to  omit  to  make 

name  another  arbitrator ;  whereupon  hit  award 

'^  witmn  the  spe- 

cified time*  the 

W3de  SeijL  obtained  a  rule  nisi  to  enter  up  judg-  Court  will 
mat  for  the  Plaintiff,  relying  on  WooUey  v.  KeUy  {a\  ^^  to  a^^ 
vhere^  in  an  action  against  several  defendants,  a  verdict  trial. 
vts  taken  for  the  plaintiff  for  400/.  damages,  subject  to 
a  point  of  law,  reserved  for  the  opinion  of  the  Court ; 
audio  case  that  point  should  be  determined  in  favour  of 
the  plaintifl^  then  subject  to  the  award  of  a  barrister  as 
to  the  damages.  The  point  of  law  having  been  de- 
cided in  &your  of  the  plaintiff,  the  arbitrator,  who  had 
been  consulted  by  one  of  the  parties  in  the  cause,  de- 
dined  proceeding  in  the  reference.  One  of  the  De- 
feodants  refused  to  name  any  other  arbitrator.  Under 
these  circumstances,  the  Court  ordered  judgment  and 
czecotion  to  issue  against  that  defendant  for  the  damages 
found  by  the  jory,  unless  he  would  consent  to  refer  the 
damages  to  some  other  arbitrator. 

(«)  1JB.&C.68. 

Toddy 
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case  must  be  retried,  just  as  if  the  arbitrator  had  died 
before  making  his  award.  Thus,  iu  Harper  v.  Abra* 
hams  (a),  where  a  plaintiff  having  obtained  a  verdict  sub- 
ject to  a  reference,  the  arbitrator  died  before  making  his 
award,  and  the  parties  agreed  that  another  should  be 
substituted  in  his  stead,  but  one  of  them  afterwards 
objected  to  such  substitution;  the  Court  of  Common 
Pleas  refused  to  interfere,  as  the  death  of  the  arbitrator 
had  the  effect  of  opening  the  cause. 

Wilde  observed,  that  WooUey  v«  KeUy  was  decided 
after  Harpei*  v.  Abrahams. 

TiNOAL  C.  J.  The  ground  of  my  opinion  is,  that 
here  the  time  for  the  award  has  expired  without  any 
default  on  the  part  of  the  Defendant  In  Woolly  v. 
Kelly  the  time  had  not  expired,  and  the  question  of  law 
had  been  decided  by  the  Court  In  Harper  v.  Abrahams 
the  Court  refused  to  enter  up  judgment,  because,  on  the 
death  of  the  arbitrator,  they  considered  the  question  still 
open.  That  is  the  case  here,  and  the  cause  must  go 
down  to  trial  again. 

Rule  discharged. 

(a)  4B.M.S. 
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1838* 


Amor  v.  BlOFIELO.  June  15. 

HTHE  Plaintiff  issued  a  bailable  writ  for  28/.    The  When*  upon  a 
sheriff  accepted,  instead  of  a  bail  bond,  an  under-  Jjf'Sefo^t 
taking  of  the  Defendant's  attorney  to  put  in  special  U  not  actually 
baiL    The  Defendant  was  never  actually  arrested ;  and  airested,  but 
was  ultimately  allowed  to  file  common  bail,  instead  of  ^^  ^^  conse- 
putdng  in  and  perfecting  special  bail,  the  affidavit,  on  quence  of  a 
which  the  Plaintiff's  writ  issued,  proving  to  be  defective.  J^J!^^q  * 

The  Plaintiff  having  recovered  only  14/.,  hold  to  bail, 

he  is  not  tn« 

WUde  Ser|t.  obtained  a  rule  to  tax  the  Defendant  his  ^^^^  43  G.  3. 
costs  imder  43  G.  3.  c.  46.  s.  d.  ^-  46m  upon 

the  FlaintifT's 
recovering  less 

Anirem  Serjt.  shewed  cause.    That  statute  only  gives  than  would 
tbe  Defendant  his  costs  where  he  has  been  arrested  and  ^''^  ^^^'^'"^ 

,  ,  ,  him  to  pro- 

oeld  to  special  bail.     Here  he  was  neither  arrested,  nor  ^^  ^y  bail- 
tfid  he  put  in  special  bail.  able  writ. 

WMt  contended,  that  issuing  a  bailable  writ,  and  ob* 
tuning  an  undertaking  to  put  in  special  bail,  was  con- 
strocdvely  an  arrest  and  holding  to  bail  within  the 
iolent  of  the  act,  which  being  remedial,  must  receive  a 
liberal  construction.  The  Defendant  had  incurred  the 
inooDvenience  of  coming  to  the  Court  to  set  aside  the 
Hiiotiff's  process. 

Tdtdal  C  J.  The  Defendant  does  not  fall  within 
tbe  description  of  persons  entitled  to  costs  under  the 
43  G.  5.  c  46.  The  words  of  the  statute  are,  *'  in  all 
^ctioiis  wherein  the  defendant  shall  be  arrested  and  held 
to  ipedal  bail,  and  the  plaintiff  shall  not  recover  the 
>>Mait  of  the  sum  for  which  the  defendant  shall  have 

been 
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been  so  arrested,  such  defendant  shall  be  eiitided  to 
costs  of  suit,  provided  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Court  that  the  plaintiff  bad  not  any 
reasonable  or  probable  cause  for  causing  the  defendant 
to  be  arrested  and  held  to  special  bail  in  such  amount 
as  aforesaid.^  Here  there  was  neither  arrest  nor  hold- 
ing to  bail ;  for,  instead  of  a  bail  bond,  the  Defendant's 
attorney  gave  an  undertaking  to  appear,  and  afterwards, 
upon  a  defect  being  pointed  out  in  the  Plaintiff's  affi- 
davit to  hold  to  bail,  the  Defendant  was  allowed  to 
enter  a  common  appearance*  He,  therefore,  has  not 
been  subjected  to  the  inconvenience  of  an  unjust  arrest 
In  Berry  v.  Adamson  (a),  where  a  sheriff's  oflScer,  to 
whom  a  warrant  upon  a  writ  against  Adamson  was  de- 
livered, sent  a  message  to  Adamson^  and  asked  him  to 
fix  a  time  to  call  and  give  bail,  and  Adamson  accordingly 
fixed  a  time,  attended,  and  gave  bail ;  it  was  held  that 
that  was  not  an  arrest,  and  that  an  action  for  a  malicious 
arrest  would  not  lie  against  the  party  siiing  out  the  writ, 
although  he  had  no  cause  of  action. 


Park  J.  I  am  of  the  same  opinion.  It  is  impossible 
to  distinguish  this  case  in  principle  from  Berry  v. 
AdamsotL 

Gaselee  J.  In  Berry  v.  Adamson^  Lord  Tenterden 
decides  that  circumstances  like  the  present  do  not  con- 
stitute even  a  constructive  arrest 

BosANQUET  J.  This  application  being  founded  on  a 
statute,  the  party  ought  to  bring  himself  within  the 
terms  of  that  statute.  But  he  has  neither  been  arrested 
nor  held  to  special  bail. 

Rule  discharged. 


(a)  6B.&C.54S. 
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Porter,  Assignee  of  Hurland,  a  Bankrupt^      June  is* 

V.  VORLEY. 

T^HIS  was  an  action  of  assumpsit  in  which  the  Plaintiff  H.f  before  bis 
declared,  that  in  consideration   that  the  bankrupt  bfny«*ptcy» 

bired  a  car- 
Hwrlani  had,  before  his  bankruptcy,  let  to  the  de-  fj^ge  of  M.9 

fendant  a  phaeton  on  hire,  the  defendant  undertook  to  ^^  ^^  >^  ^^ 
use  it  in  a  moderate  and  proper  manner;  and  the  de-  D^endant* 
cburadoQ  then  alleged,  as  a  breach,  that  he  did  not  so  sent  it  back  to 
use  it,  bat  that  in  consequence  of  the  improper  use  of  ^  ^^^^^* 
iU  it  was  broken  and  damaged.     The  defendant  pleaded  it  ^tb  tbe 
the  geaeral  issue.  assent  of  ILt 

M  the  trial  it  appeared  on  the  evidence,  that  such  con-  ^^^m^^  bank- 
traa  bad  been  entered  into  between  the  Defendant  and  nipt»  proved 

Hurland ;  that  the  phaeton  had  been  overturned  and  ?*  «nouiit 

*^  due  for  re- 

broken  by  the  defendant's  negligence,   whilst  in  his  pairs  under 

employment ;    and  that  the  expense  of  repairing  the  '^•'»  commis- 

dsmage  amounted  to  9/.  155.     It  appeared  further,  how-  ^j^^'jj*^  J. 

ever,  that  the  phaeton  was  not  the  property  of  the  signees  bad  a 

bankrupt,  but   was  one  which  he  had  hired  from  a  "»^.'  ^^  ?^^°° 
^  against  tbe 

ooicbmaker  of  the  name  of  Mills  s  and  that  after  the  Defendant^ 

pbaeton  came  back,  in  its  damaged  state,  it  was  sent  altbougb  fr.'8 

iKmie  by  Hurland  to  MiUs^  who  repaired  it,  with  the  divided 

assent  of  the  bankrupt,   and  had   since  proved   the 

amount,  as  work  and  labour,  under  the  commission;  but 

that  Hwrland^s  estate  had  no^  at  the  time  of  the  trial, 

paid,  nor  was  likely  to  pay,  any  dividend.     A  verdict 

vas  directed  to  be  entered  for  the  Plaintiff  for  nominal 

damages,  on  the  ground  that  the  contract  entered  into 

*as  broken^  but  that  no  actual  damage  was  proved  to 

l^ve  been  sustained,  or  was  necessarily  to  be  sustained 

bj  the  breach  of  the  contract,  either  by  the  bankrupt^ 

or  by  the  plainti£&  as  assignees  of  his  estate ; 

But 
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Porter 
Voiunr. 


But  Tindal  C.  J.,  before  whom  the  cause  was  tried, 
reserved  leave  for  the  Plaintiff  to  move  to  increase  the 
verdict  to  9L  17 s.  Sd*,  the  amount  of  the  damage  found 
by  the  jury  to  have  been  done  to  the  phaeton.  A  rule 
nisi  having  been  granted  accordingly, 

Janes  Seijt^  who  shewed  cause,  contended  that  the 
bankrupt  act,  6  G.  4.  c.  16.,  does  not  transfer  to  the 
assignees  of  a  bankrupt  a  right  to  sue  for  damages  in 
respect  of  a  contingent  liability  cast  on  the  bankrupt's 
estate.  The  only  interest  in  this  matter  which  the 
assignees  took  under  the  commission  was  a  right  to  sue 
the  defendant  in  respect  of  the  hire  of  the  phaeton. 
That  was  a  debt  which  passed  by  the  assignment ;  hot 
a  claim  in  respect  of  possible  loss  to  the  bankrupt's 
estate  is  not  pointed  out  by  the  statute  as  a  subject  of 
assignment.  Properly  speaking,  if  the  defendant  were 
to  pay  to  the  assignees  the  expense  of  repairing  the 
phaeton,  they  would  hold  the  money  as  ti*ustees  for 
Milb.  If  they  were  merely  trustees  to  hand  over  the 
whole  amount,  they  could  not  claim  it  by  virtue  of  the 
commission,  under  which  they  would  only  be  authorized 
to  pay  him  a  dividend. 

JVikk  Seijt.,  contra.  As  against  the  defendant,  the 
bankrupt  must  be  considered  owner  of  the  phaeton; 
and  he  or  his  assignees  are  the  only  persons  to  whom 
the  defendant  is  liable  on  his  contract  in  respect  of  the 
phaeton,  or  for  any  consequences  arising  out  of  that  con- 
tract. The  assignees  stand  in  the  place  of  the  bank- 
rupt as  to  that  contract  and  all  its  consequences.  Now, 
if  the  bankrupt,  before  bankruptcy,  had  sued  the  defend- 
ant for  the  damage  done  to  the  vehicle,  the  defendant 
could  not  have  set  up  the  title  of  MillSf  nor  can  he  against 
the  assignees :  for  the  assignment  does  not  alter  the  oon«* 

sequences  of  the  contract    The  assignees  have  as  much 

right 
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right  to  recover  damages  in  respect  of  the  defendant's 
implied  contract  to  keep  the  phaeton  whole,  as  in 
respect  of  his  actual  contract  to  pay  for  the  hire  of  it. 

Cur.  adv.  vuU. 


1832. 


TmBAL  C.  J.  (after  stating  the  &cts  as  aTite^  p.  93.) 
It  is  unnecessary  to  discuss  one  of  the  questions  raised 
before  us,  namely,  whether  a  right  to  sue  for  uncertain 
damages  passes  to  the  assignees;  the  case  of  Wright  v. 
takfidi^  very  lately  decided  in  the  Court  of  King's 
Bench  (a),  being  an  express  authority  that  such  right  of 
action  passes  under  the  assignment  Nor  does  it  ap- 
pear to  usy  that  any  distinction  can  be  taken  on  the 
groond  that  the  subject-matter  to  which  this  contract 
rdated,  the  phaeton,  was  not  the  property  of  the  bank- 
rapt^  and  did  not  come  to  the  assignees ;  because  it  was 
perfectly  immaterial  as  between  Hurland  and  Vorley^ 
whether  the  absolute  property  vested  in  the  former  or 
Dot,  as  long  as  he  had  sufficient  possession  of  it  to  enable 
VodeyXo  enjoy  it  under  the  contract  of  hire,  of  which  there 
was  DO  doubt.  And  as  to  the  question  of  damages,  if 
Hurlandj  before  his  bankruptcy,  had  done  the  neces- 
sary repairs  himself,  or  had  paid  for  them  when  done,  he 
would  undoubtedly  have  been  entitled  to  the  whole  sum 
which  was  laid  out ;  or  if  his  estate  had  actually  paid,  or 
had  been  proved  ever  likely  to  pay,  any  part  of  the 
amount  proved  against  it,  such  proportion  would  have 
been  the  measure  of  the  damages  sustained  by  the 
bankrupt's  estate.  But  as  there  is  no  proof  to  this 
eS?cty  the  consequence  appears  to  us  to  be,  that  the 
Plabtifis  are  entitled  to  nominal  damages  for  the  breach 
ofa  contract  on  which  they  had  the  right  to  sue^  and 
where  no  actual  damage  is  proved* 

Rule  discharged,  (b) 

(a)  %B.V  AdoL  727. 

\b)  See  Marzetti  v.  Williams^  iB.i^  AdoL  415. 
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June  IS. 


The  provi- 
sional assignee 
of  a  bankrapt 
is  not  respon- 
sible for  the 
fraud  of  an 
agent  ap- 
pointed with 
due  care. 


Raw  and  Others,  Assignees  of  Leioh,  a 
Bankrupt,  v.  Cutten. 

npHIS  was  an  action  for  money  had  and  received  to 
the  use  of  the  Plaintiffs. 
The  Defendant,  a  messenger  under  the  great  seali 
attached  to  the  list  of  commissioners  in  London^  to  whom 
the  commission  against  Leigh  the  bankrupt  was  di- 
rected, had  been  appointed  by  them  provisional  assignee 
under  that  commission,  and  had  employed  one  Williams 
as  his  servant  or  agent  to  manage  the  business  of  the 
bankrupt  in  Northamptonshire^  and  receive  money  due. 
Williams  received  money  due  to  the  bankrupt,  but  never 
paid  it  over  to  the  Defendant;  whereupon  the  Plain- 
tiffs, assignees  chosen  by  the  creditors,  sued  the  De- 
fendant in  this  action  for  the  money  so  received  by 
Williams,  There,  being  no  proof  nor  even  suggestion 
that  the  Defendant  had  been  guilty  of  negligence  in  ap- 
pointing Williams  bis  agent,  die  Plaintiffs  were  non- 
suited, with  leave  to  move  to  enter  up  a  verdict  for  the 
amount  sought  to  be  recovered. 

Spankie  Serjt.  having  accordingly  obtained  a  rule  nisi 
on  the  ground  that  the  Defendant  was  responsible  for 
the  acts  of  his  agent. 


Wilde  Seijt.  shewed  cause.  The  Defendant  is  no 
more  than  a  trustee,  and,  as  such,  is  not  liable  in  this 
action  for  money  which  never  came  to  his  hands.  A 
trustee  is  liable  only  for  what  he  actually  receives,  and 
not  for  losses  incurred  in  the  fair  discharge  of  his  trust 

Adams 


iir  TH£  Second  Year  of  WILLIAM  IV.  97 

JdamsT.  Claxton  (a),  Bacon  v.  Bacon  (i),  Knight  v.  Lord        18S2. 
Pbpnouth  (c),  Ex  parte  Litchfield  (d),  Ex  parte  Belckier^ 
I^  parte  Parsons,  {e) 

In  Ex  parte  Turner  (g)  it  was  held,  that  assignees 
cbosen  by  the  creditors  are  not  liable  under  circum- 
stances  like  the  present,  and  a  provisional  assignee  stands 
in  die  same  situation.  At  all  events,  the  remedy  is  by 
application  to  the  Court  of  Chancery,  and  not  by  an 
action  at  lav. 

SpanHe.  The  courts  at  law  have  on  these  matters  a 
concurrent  jurisdiction.  Hartqp  v.  Juckes  (^),  JSr  parte 
Bart€p{j)^  Hart  v.  Biggs  (*),  Ex  parte  Johnson.  {I) 

An  action  lies  against  the  provisional  assignee  of  a 
iNuiknipt  for  money  had  and  received.  Edmeads  v. 
^etBman.{fn)  And  the  permanent  assignee  may  sue 
the  provisional  assignee  for  the  balance  remaining  in  his 
hands.  De  Cossion  v.  Vaughan  (n),  Wray  v,  Barwis  (o). 
Smith  V.  Jameson,  {p)  Then,  upon  the  principle  of  re- 
^pcudeat  superior,  receipt  of  money  by  the  agent  of  the 
provisional  assignee  must  be  considered  as  receipt  by  the 
provisional  assignee  himself,  otherwise,  by  shifting  his 
fc^Kmsibility,  he  might  waste  the  bankrupt's  estate. 
And  this  is  no  hardship,  for  he  may  take  security  from 
the  agent  he  employs.  His  situation  resembles  that  of 
s  sheriff;  and  in  Ex  parte  Litchfield,  Lord  Hardwicke 
hdd  an  assignee  liable  Tor  the  default  of  a  clerk  whom 
he  had  trusted.  In  Ex  parte  Belchier,  Ex  parte  Par^ 
ions,  and  Ex  parte  Turner  the  parties  who  occasioned 
the  deficiency  were  not  agents  of  the  assignee.     Bacon 

(«)  tVeu  aa6.  (i).  9  Fes.  109.   1%  Fes.  349. 

(*)  5  Fes.  331.  {k)  Holtf  a45- 

U)  3  Atk,  480.  (I)  I  Gljn  ISf  J.  %s. 

Id)  I  Ati.  87.  (m)  xjB.  Cff  C.  4x8. 

(e)  Amhl.%iZ.  (n)  ioEasU6i. 

(i)  I  Mont.  ^  M*A.  5%.  (0)  Peake  N.  P.  C  69. 

[b)  2M.&S.4S9.  W  W.»X5- 

Vou  IX.  H  V.  Bacon, 
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18S2.  T.  Bacon,  Claxton  t.  Adams,  and  Knight  t.  Ijord  Pbf' 
mouth  may  be  considered  as  overruled  by  fVren  t.  Kir* 
ton  (a) ;  while  in  Booth  v.  Ingledew  (b),  and  Ex  parte 
Griffin  {c\  assignees  were  held  responsible  for  the  de- 
fault of  a  clerk. 

Cur.  adv.  vtdt. 

TiNDAL  C.  J.     In  this  case  the  Defendant  Cutterif 
^^^  was  the  provisional  assignee  appointed  by  the  commis- 

.*  ^  sioners  under  the  commission  issued  against  Ijcigh  the 

bankrupt,  and  the  money  for  which  the  Plaintifis,  the 
assignees  chosen  by  the  creditors,  bring  their  action,  is 
money  received  by  one  WiUiams,  who  was  employed  by 
the  Defendant  as  his  servant  or  agent  to  go  down  to 
Northamptonshire  for  the  purpose  of  managing  the  busi- 
ness of  the  bankrupt,  and  receiving  monies  due  to  him, 
but  which  money  so  received  by  Williams  he  never  paid 
over  to  the  Defendant.     There  was  no  proo^  nor  in- 
deed any  suggestion,  that  the  Defendant  had  been  guilty 
of  negligence  in  selecting  Williams  as  his  agent  for  that 
purpose.     On  this  state  of  facts  the  question  is,  whether 
an  action  for  money  had  and  received  is  maintainable 
against  the  Defendant,   and  we  are  of  opinion  that 
under  the  circumstances  of  this  case  such  action  is  not 
maintainable. 

On  the  part  of  the  Plaintiff  it  is  contended,  that  the 
situation  and  character  of  the  provisional  assignee  is  the  i 
same  as  that  of  the  sheriff  under  a  writ  of  execution,  i 
who  is  answerable  civiliter,  as  well  for  all  monies  re- 1 
ceived  as  all  acts  done  by  his  bailiffs  or  servants,  upon 
the  principle  "  respondeat  superior  J*    On  the  part  of  the 
Defendant  it  is  argued,  that  he  is  stricdy  and  properly 
a  trustee ;  and  as  such  trustee,  if  liable  at  all  to  an  action 
at  law,  he  is  only  liable  where  the  money  actually  comes 

(a)  XI  Fes.  377.  (c)  %  Gljn  tf  /.  IM* 

to 
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to  bis  bands,  or  fails  in  coming  to  his  hands  by  his  own        18S2* 
neglect  or  default. 

The  office  of  temporary  or  provisional  assignee  did 
not  exist  before  the  5  Ann.  c.  22.  By  that  statute  the 
creditors  were,  for  the  first  time,  empowered  to  elect  the 
assignees,  who  before  were  appointed  by  the  commis- 
sioners, but  as  such  choice  could  not  take  place  without 
some  delay,  and  as  in  certain  cases,  the  immediate 
appointment  of  an  assignee  was  absolutely  necessary  for 
the  preservation  of  the  property,  it  was  enacted  by  the 
fifth  section  in  the  terms  which  have  been  since  nearly 
followed  in  all  the  subsequent  acts,  ^*  that  it  should  be 
lawful  for  the  commissioners,  for  the  better  preserving 
or  securing  the  bankrupt's  estate,  immediately  to  ap- 
poiDt  or  make  one  or  more  assignee  or  assignees  of  the 
estate,  or  any  part  thereof,  which  assignee  might  be  . 
removed  or  displaced  at  the  meeting  of  the  creditors,  if 
tbe  major  part  should  so  think  fit."  The  object,  there- 
fore, of  the  appointment  would  be  defeated,  unless  the 
provbional  assignee  takes  the  whole  legal  interest  in 
the  property  assigned  to  him  as  fully  and  effectually  ta 
all  intents  and  purposes  as  the  assignees  afterwards 
chosen  by  the  creditors  take  the  same,  and  accordingly 
tbe  provisional  assignment  transfers  such  property  to 
him  in  the  largest  and  most  comprehensive  terms.  In 
&ct,  the  general  assignees  take  by  assignment  from  the 
provisional  assignee  the  veiy  same  property  which  had 
been  conveyed  to  him,  and  upon  the  same  precise  trusts 
as  those  under  which  he  took,  except,  that  there  is 
added  in  the  assignment  to  the  provisional  assignee, 
that  the  transfer  is  made  in  trust  for  the  immediate  pre- 
Krvation  of  the  bankrupt's  property. 

That  the  provisional  assignee  is  therefore  a  trustee, 
in  the  same  sense  and  to  the  same  extent  as  the  general 
assignee,  appears  undeniable.  The  question  therefore 
arises  as  to  the  extent  of  his  liability  as  such  trustee : 

H  2  for 
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fi>r»  admitting  for  the  purpose  of  argument,  that  the 
Plaindfi  are  not  driven  to  their  remedy  in  equity  as 
against  a  trustee  who  has  been  guilty  of  a  breach  of 
trusty  but  that  they  may  have  recourse  to  the  action  for 
money  had  and  received,  still  it  must  be  conceded,  that 
whatever  would  have  formed  an  answer  to  a  bill  in 
equity,  will  also  be  a  defence  against  the  present  action; 
so  that  the  enquiry  is,  whether  the  Defendant  has  been 
guilty  of  such  negligence  or  default  in  allowing  William 
to  receive  the  money  that  was  collected,  as  that  he  shall 
be  subject  to  the  same  liability  as  if  he  had  actually 
received  the  money  himself.  There  seems  no  reason- 
able ground  for  contending,  that  the  provisional  as- 
signee is  liable  to  a  greater  degree  of  responsibility  than 
the  general  assignee  who  is  chosen  by  the  creditors. 
The  provisional  assignee  is  appointed  by  the  authority 
of  the  commissioners,  and  in  the  present  case,  according 
to  the  general  course  observed  in  practice,  was  one  of 
the  messengers  under  the  great  seal,  attached  to  the 
list  of  commissioners  to  whom  this  commission  was 
directed.  He  was  a  person  known  by  the  commis- 
sioners at  the  time  of  his  appointment  to  be  unable  to 
attend  personally  the  execution  of  the  duties  of  bis 
office  in  Northamptonshire^  by  reason  of  the  conflicting 
duties  of  his  office  of  messenger  in  Lotidon*    He  may 

o 

be  and  frequently  is,  made  provisional  assignee  under 
difierent  commissions   running;  at  the  same  time;  in 
which  case,  it  would  be  impossible  for  him  to  execute 
the  duties  }>ersonaIly  under  all  the  commissions.    It| 
must  be  presumed,  therefore,  that  it  was  well  known  oa 
the  part  of  the  commissioners,  from  whom  his  trust  was^j 
derived,  that  he  should  have  power  to  execute  such.1 
part  of  his  duties  as  could  not  be  personally  executed 
by  himself,  by  an  agent  properly  and  discreetly  chosen. 
Under  these  circumstances  tlie  present  question  arises, 
whether  Uie  provisional  assignee  is  to  be  answerable  for 
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all  sums  received  and  all  acts  done  by  such  agent,  as  if  18S2. 
be  were  a  guarantee ;  or  is  he  only  to  be  answerable, 
where  he  has  been  guilty  of  a  default  in  the  appoint- 
ment and  choice  of  such  agent  ?  It  has  been  argued, 
that  the  case  resembles  that  of  a  sheriff,  who  undoubt- 
edly would  be  liable  to  the  Plaintiff  in  any  action,  for 
money  levied  and  received  by  his  bailiff,  although  not 
paid  over  to  himself.  In  the  first  place,  the  sheriff  is 
DO  trustee,  having  no  interest  in  the  goods  seized  and 
sold.  He  is  a  public  officer  upon  whom  the  law  casts 
the  ministerial  duty  of  seizing  and  selling  under  the 
Idn^s  writ*  There  may  well,  therefore,  be  one  scale  of 
re^)ODsibility  attached  to  the  breach  of  trust  in  the 
trustee,  and  another  to  the  breach  of  an  express  com- 
mand made  by  the  law  to  a  ministerial  officer.  Again, 
from  the  necessity  of  the  case,  and  for  the  security  of 
the  king's  subjects,  the  rule  respondeat  superior  has  been 
laid  down  from  the  earliest  times  in  the  case  of  sheriffs 
over  whose  appointment  the  public  have  no  control ; 
and  in  consequence  of  that  known  rule  of  law,  the 
practice  has  prevailed  fi*om  early  times  that  the  deputies 
and  bailifis  of  the  sheriffs  give  security  to  him  against 
their  wrongful  acts  done  in  the  execution  of  warrants 
granted  by  him.  It  would  be  unreasonable,  therefore, 
to  apply  such  rule  to  the  present  case,  which  comes 
onder  the  description  of  the  nonperformance  of  a  trust 
by  a  trustee  appointed  for  a  particular  purpose,  namely, 
the  trnst  of  paying  over  to  the  assignees  all  the  monies^ 
recdved  by  the  Defendant  The  real  question  appears 
to  OS  to  be,  whether,  if  a  bill  had  been  filed  by  the  gene- 
ral assignees  against  the  provisional  assignee,  he  would 
have  been  held  liable  for  the  money  so  received  and  not 
paid  over  by  his  agent.  The  case  in  the  matter  of 
The  Earl  of  Lichfield  {a)  would  seem  at  first  to  bear 

H  3  against 


Raw 
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18S2.       against  the  present  Defendant.    He  had  entrusted  the 
clerk  to  the  commission  to  receive  and  to  pay  some  of 
the  effects  and  debts  of  the  bankrupt.    No  fraud  ap- 
CvTTEs,      peared  in  the  assignee,  but  the  clerk  afterwards  failing, 
the  question  was,  whether  the  assignee  should  make  up 
the  deficiency.   Lord  HardwicJce  held  the  assignee  liable 
upon  the  general  principle  of  any  other  trustee,  who,  if 
his  agent  deceives  him,  respondeat  superior  to  the  cesttd 
que  trusts.     But  he  afterwards  adds  as  the  ground  of  his 
judgment,  that  the  assignee  employed  the  clerk  to  the 
commission,  "  a  person  of  very  little  credit,'*  to  pay  the 
dividends ;  and,  again,  that  **  he  did  not  consult  with 
the  body  of  the  creditors,  who  are  his  cestui  que  trusts^ 
in  the  appointment  of  this  agent."    So  that  it  is  dear 
that  his  judgment  proceeds  on  a  want  of  proper  care  in 
the  assignee,  in  appointing  the  particular  agent.    On 
the  other  hand,  the  ^ase  of  Knight  v.  Lord  Plymouth  {a) 
is  strongly  in  favour  of  the  Defendant     In  that  case 
the  receiver  under  the  Court  of  Chancery,  who  thought 
it  not  safe  to  remit  to  London  the  specie  collected  by 
him,  and  therefore  paid  it  in  to  a  tradesman  at  Wor- 
cester^  then  in  good  credit,  from  whom  he  took  bills  of 
exchange  payable  on  persons  in  Londouy  was  held  to 
be  not  responsible  for  the  amount,  by  reason  of  the 
failure  of  such  tradesman :  the  Chancellor  saying,  it  was 
a  loss  not  owing  to  any  default  of  his,  but  was  a  neces- 
sary precaution  on  his  part  to  remit  by  bills  rather  than 
in  specie :  but  at  the  same  time  saying,  if  the  money 
had  been  lost  by  his  wilful  default,  he  should  have  been 
obliged  to  answer  the  loss.     And,  again,  in  Ex  parte 
Belchier  (J),  Lord  Hardwicke  goes  much  more  fully  into 
the  principle  by  which  the  question  of  the  assignees 
liability  is  to  be  governed.     That  was  a  case  where  the 

(a)  3  Atk.  480.  (b)  AmbL  4X8. 

assignee, 
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assignee^  after  employing  a  broker  to  sell  tobacco  the       1832. 

proper^  of  the  bankrupt,  allowed  the  money  to  remain 

in  his  hands,  ten  days,  when  he  died  insolvent.    Lord 

Uardmcke  saidf  **  If  the  assignee  is  chargeable  in  that 

casei  no  man  in  his  senses  would  act  as  assignee  under 

commissions  of  bankrupt.     This  Court  has  laid  down  a 

rale  with  regard  to  the  transactions  of  assignees,  and 

more  so  of  trustees,  so  as  not  to  strike  a  terror  into 

mankind  acting  for  the  benefit  of  others,  and  not  for 

their  own.     Courts  of  law  and  equity  too,  are  more 

strict  as  to  executors  and  administrators ;  but  where 

trustees  act  by  other  hands,  either  from  necessity,  or 

oon&rmably  to  the  common  usage  of  mankind,  they  are 

not  answerable  for  losses."     In  another  part  of  the 

judgment  he  adds,  '^  the  assignee  in  this  case  acts  as 

pnidendy  for  the  trust  as  for  himself,  and  according  to 

the  usage  of  business."     This  case,  it  is  to  be  observed, 

came  before  Lord  Hardwicke  in   1754,  nearly  twenty 

jears  after  that  of  The  Earl  of  Lichfield.     The  same 

doctrine  is  laid  down  in  Adams  v.  Claxton  (a),  where 

the  agent  of  a  trustee,  appointed  under  an  assignment 

for  the  benefit  of  creditors,  having  paid  the  money  which 

he  had  collected  into  Nighte7igale*s  bank,  and  the  bank 

haring  failed,  the  trustee  was  held  not  to  be  liable  for 

its  Mure. 

Inasmuch,  therefore,  as  the  provisional  assignee  had 
the  power,  both  from  the  necessity  of  the  case,  and 
also  fi-om  the  ordinary  course  of  business  observed  on 
»milar  occasions,  to  execute  this  part  of  his  duty  by 
means  of  an  agent^  and  as  there  is  the  entire  absence 
of  fiaud  on  the  part  of  the  Defendant,  and  no  proof 
of  negligence  in  choosing  au  insufficient  or  dishonest 
person  as  his  agent,  we  hold,  upon  the  authority  of  the 

(a)  6  Fesm  Jan.  aa6. 

H  4  cases 
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cases  above  referred  to,  that  he  is  not  to  be  charged 
with  the  money  received  by  WiUiamt  and  not  paid  over 
to  the  Defendant,  in  an  action  for  money  had  and  re- 
Currts.      ceived  by  him  to  the  use  of  the  Plaintiff! 

Rule  discharged. 


Jmu  15.  Doe  deiti.  Prescott  t;.  Roe. 

A  judge  at       HPHE  judgment  and  execution  in  this  case  had  been 

chambers  has  ^^  j^gjj^  jj    ^  judffe  at  chambers  in  vacation,  and 

authonty  to  J      J     g 

order  costs.       ^"^  plaintiff*  at  the  same  time  was  ordered  to  pay  the 

defendant  his  costs.     In  Easier  term  last, 

Jones  Serjt  obtained  a  rule  nisi  to  set  this  order 
aside,  quatenus  the  costs,  on  the  ground  that  a  judge  at 
chambers  had  not  authority  to  order  costs ;  for  which 
position  he  cited  Read  v.  Lee.  (a) 

WUie  Serjt.  shewed  cause.  Although  the  decision  in 
Read  v.  Lee  is  adverse  to  the  authority  of  a  judge  at 
chambers  in  the  matter  of  costs,  the  language  of  tbe 
court  is  in  favour  of  such  a  jurisdiction.  Lord  7Vn- 
terden  points  out  the  benefit  resulting  to  parties  in  the 
way  of  expedition  and  economy,  from  the  summary 
tribunal  of  a  single  judge ;  but  that  tribunal  will  be 
unavailing  for  either  purpose,  if  the  suitor  be  compelled 
either  to  renounce  his  costs,  or  to  apply  for  them  to 
the  superior  court. 

Jones.  By  a  recent  act  of  parliament,  a  single  judge 
Bitting  apart  in  term  time^  is  authorised  to  make  rules  of 

{a)  9  jB.  &f  AdoL  415. 

the 
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tlie  same  force  as  the  whole  court  in  banc ;  but  that  act       1832. 
would  have  been  unnecessary,  if  a  single  judge  had  the 
power  before,  either  in  term  or  vacation.     There  is, 
bowever,  no  trace  of  the  origin  or  recognition  of  any 
such  power. 

Cut.  adv.  vuU. 

TiHDii,  C.  J.  The  question  raised  upon  this  ap- 
plication is,  whether  a  judge  at  chambers  has  authority 
to  make  an  order  for  the  payment  of  costs  by  the  party 
against  whom  he  decides  on  a  point  brought  before  him 
on  summons. 

ThesQthority  of  a  judge  at  chambers  to  make  orders 
in  the  various  cases  which  are  brought  before  him,  is, 
when  considered  upon  principle^  the  authority  of  the 
coart  itself;  for  no  order  which  is  made  can  be  enforced 
by  attachment,  until  it  has  been  first  made  a  rule  of  the 
coort;  and  the  party  who  disputes  the  propriety  of  the 
order,  has  the  opportunity,  as  in  the  present'  instance, 
to  question  its  validity  by  application  to  the  court.     On 
any  other  principle  it  is  difficult  to  account  for  the 
^lidity  of  many  acts  done  by  a  single  judge  at  cham- 
bers, such  as  setting  aside  irregular  judgments  signed 
in  Tscation,  which  judgments  are  to  be  considered  on 
principle  the  acts  of  the  whole  court ;  discharging  per« 
VMS  under  writs  of  execution  improperly  taken  out,  and 
tl^Iike.     And  considered  as  resting  on  this  principle, 
we  see  no  reason  why  a  single  judge  should  not  make 
the  payment  of  costs  a  part  of  his  order;  because,  until 
such  order  is  made  a  rule  of  the  court,  where  the  party 
called  upon  has  the  opportunity  to  contest  it,   it  h 
altogether  inoperative.     It  would  certainly  impose   a 
great  hardship  in  many  cases  upon  suitors,  if  no  such 
powers  ejtisted.    Costs  are,  in  many  cases,  so  important 
a  consideration  with  the  poorer  suitor,  that  if  he  could 

not 
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1892.        not  obtain  them  at  chambers,  he  would  make  his  appli- 

1,    '  cation  to  the  court,  and  to  the  court  alone,  at  a  much 

Doe  dem.  ^ 

Prbsoott     greater  expense. 

V*  If,   therefore,  he  was  improperly  arrested,   or  bis 

goods  taken  in  execution  at  the  commencement  of  the 
long  vacation,  the  defendant  would  be  placed   in  tbe 
altemadve  either  of  applying  to  a  judge  at  Chambers, 
subject  to  the  loss  of  his  costs,  or  of  remaining  in 
prison,  or  being  deprived  of  his  goods  until  the  next 
term,  when  he  might  apply  to  the  full   court*    Tbe 
want  of  such  power  in  any  case  to  award  oosts,  would 
probably  have  the  effect  of  driving  parties  to  apply  to 
that  ibrum  which  had  authority  to  grant  them,  and  thus 
operate  to  prevent  tbe  frequency  of  application  to  cham- 
bers,  where  so  much  of  the  ordinary  practice  in  a  suit 
is  conducted  with  equal  despatch  and  with  much  less 
expense.     We  think,  therefore,  the  judge  at  chambers 
has  the  power  to  direct  payment  of  costs  on  the  same 
principle  that  he  has  to  exercise  any  other  authority  in 
the  progress  of  a  cause ;   but  at  the  same  time^  it  i^ 
obviously  one  which  ought  to  be  exercised  with  care 
and  discretion. 

The  present  rule^  therefore,  must  be  discharged. 

Rule  discharged  accordingly* 
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1893. 


Bevan  and  Another,  Assignees  of  A.  Nunn,  a 
Bankrupt,  t;.  B.  Nunn  and  Another. 

'pROVER.     The  jury  found  that  the  goods  had  been  Under  6  G.  4. 

ddirered  by  the  bankrupt  to  the  Defendant  in  sa-  £^  ^^  ^^^^  ' 

tisiaction  of  a  bondjfde  debt,  but  voluntarily,  and  in  in  satisfecdoii 

contemplation  of  bankruptcy ;  and  that  such  delivery  ®^  *  ^^f/^^ 

took  place  four  months  before  the  commission  was  issued  voluntarily, 

against  him.  '^^  '^  ^^^'' 

A  verdict  was  taken  for  the  Plaintiffs,  with  leave  for  ^^^f^^L^-^ 

the  Defendants  to  enler  f  nonsuit,  if  the  Court  should  an  act  of 

be  of  opinion  that  they  were  protected  by  sect  81.  of  ^^^P^f 

^  11  111  i_      *""  ***''  P"^" 

6  6.4.  c.  16.,  which  enacts,  ^'  that  all  conveyances  by,  tected  by  the 

and  all  contracts  and  other  dealings  and  transactions  by  eightyfirst 
and  with  any  bankrupt  honA,  fide  made  and  entered  into  J^d^°4ore"^ 
more  than  two  calendar  months  before  the  date  and  than  two 

iasnioff  of  the  commission  airainst  him,  and  all  execu-  ™o"*^«  j^o« 
**  I      1      1  -1  *  commttsion 

turns  and  attachments  against  the  lands  and  tenements,  issue<. 

ot  goods  and  chattels  of  such  bankrupt,  bond  fide  exe- 
cuted or  levied  more  than  two  calendar  months  before 
the  issuing  of  such  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed ; 
provided  the  person  or  persons  so  dealing  with  such 
tiuikropt^  or  at  whose  suit  or  on  whose  account  such 
execution  or  attachment  shall  have  issued,  had  not  at  the 
time  of  such  conveyance,  contract,  dealing,  or  transac- 
tion, or  at  the  time  of  executing  or  levying  such  execu- 
^  or  attachment,  notice  of  any  prior  act  of  bankruptcy 
I7  him  committed ;  provided  also,  that  where  a  com- 
oiission  has  been  superseded,  if  any  other  commission 
shall  issue  against  any  person  or  persons  comprised  in 
sudi  first  commission  within  two  calendar  months  next 
siter  it  shall  have  been  superseded,  no  such  conveyance, 

contract, 


108 


CASES  IN  TRINITY  TERM  and  VACATION 


1832. 


fiSVAN 

NUNN. 


contract,  dealing  or  transaction,  execution  or  attach- 
ment shall  be  valid,  unless  made,  entered  into,  executed, 
or  levied  more  than  two  calendar  months  before  tin 
issuing  the  first  commission." 


Spaniie  Seijt.  having  accordingly  obtained  a  rule  nisi 
for  entering  a  nonsuit, 


Wilde  Serjt.  shewed  cause.     The  eighty-^first  sectioo 
of  6  6. 4*  c.  16.  was  framed  to  protect  transactions  which 
could  be  avoided  only  by  jft'eceding  acts  of  bankruptcy; 
and  not  an  act  fraudulent,  or  an  act  of  bankruptcy  in 
itself.     Such  acts  have  never  been   protected  on  the 
ground  that  they  took  place  two  months   before  the 
commission.     In  Pulling  v.  Tucker  {a)  the  transactioo 
was  two  years  before  the  commission.     In  Poland  v. 
Glynn  {b)  the  dates  are  not  given,  but  the  transaction 
must  have  been  more  than  two  months  before  the  com- 
mission.    In  Tucker  v.  Barrow  (c),  where  it  seems  Lord 
Tenterden  thought  the  conveyance  was  protected,  the 
question  arose  only  incidentally  at  Nisi  PriuSf  and  was 
never  argued.     If  the  Defendants  be  protected  by  this 
section,  fraudulent  preference  will  be  no  longer  a  head  of 
bankrupt  law.     But  the  eighty-first  section  was  meant 
only  to  prevent  the  effect  of  a  reladon  to  the  act  of  bank- 
ruptcy, where  that  relation  is  likely  to  work  injustice ;  not, 
to  render  nugatory  the  effect  of  section  3.     The  words 
of  sect.  81.  too,  are,  '^  conveyances,  contracts,  and  deal- 
ings bondjlde  made  and  entered  into,"  which  cannot  be 
applied  to  a  transfer  tending  to  defeat  the  whole  operation 

of  the  bankrupt  laws.  And  the  eighty-second  section 
expressly  excepts  every  payment  '*  being  a  fraudulent 
preference  of  a.  creditor." 


{a)  4  B.  Iff  jtlii.  ^Zi. 
{i)  4  Biftgb.  %%  ».     a  D.  £ff 
jR.  310. 


(c)  lilf.afjlf.  X37,    sCarr. 

ef  p.  85. 

Spanhe. 
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SpanUe.     The  preference  does  not  in  itself  affect  the 
honafdes  of  the  transaction,  and  is  only  unlawful  as 
teDdiog  to  defeat  the  equal  distribution  of  property. 
Bat  the  legislature  in  this  act  meant  to  distinguish  be- 
tween preferences  which  were  malA  Jidcj  and  fraudulent 
It  common  law,  and  preferences  honest  in  themselves. 
Sect  2,  enumerates  what  persons  shall  be  deemed  traders 
liable  to  become  bankrupt     And  the  acts  of  bankruptcy 
ennmerated  in  sect.  3.  are,  ^^  That  if  any  such  trader  shall 
depart  this  realm,  or  being  out  of  this  realm  shall  re- 
main abroad,  or  depart  from   his   dwelling-house,  or 
otherwise  absent  himself,  or  begin  to  keep  his  house,  or 
suffer  bifflself  to  be  arrested  for  any  debt  not  due,  or 
jieid  himself  to  prison,  or  suffer  himself  to  be  outlawed, 
or  procure  himself  to  be  arrested,  or  his  goods,  money, 
or  chatteb  to  be  attached,  sequestered,  or  taken  in  exe- 
CDtioD,  or  make  or  cause  to  be  made,  either  within  this 
^m  or  elsewhere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods  or  chattels,  or 
make  or  cause  to  be  made  any  fraudulent  surrender  of 
^oy  of  his  copyhold  lands  or  tenements,  or  make  or 
caost  to  be  made  any  fraudulent  gift,  delivery,  or  trans- 
fer of  any  of  bis  goods  or  chattels ;  every  such  trader 
doing,  suffering,  procuring,  executing,  permitting,  mak- 
ing; or  causing  to  be  made  any  of  the  acts,  deeds,  or 
oatters  aforesaid,  with  intent  to  defeat  or  delay  his  cre- 
ditors, shall  be  deemed  to  have  thereby  committed  an 
^  of  bankniptcy.'*     It  is  the  necessary  character  of 
those  acts  that  they  are  fraudulent  and  bad  in  them- 
*«'«.    The  meaning  of  hont  Jide  is,  on  good  const" 
Nation  s  and  that  is  a  question  for  the  jury.     lAUer- 
*w  J.    Would  a  conveyance  of  all  the  trader's  property 
^^  good  consideration,  two  months  before  the  act  of 
bankruptcy,  be  valid  ?]     That  is  an  excepted  case ;  for, 
oy  conveying  all  his  property,  the  party  must  cease  to 

be 
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be  a  trader.  In  all  other  cases,  the  parties  have,  under 
this  statute,  the  same  rights  as  at  common  law,  provided 
the  two  months  have  elapsed.  The  apparent  incoo- 
sistency  between  the  eighty-first  section  and  the  eightj- 
second  is  reconciled  by  the  observations  of  Lord  Tm- 
terden  in  Tucker  v.  Barrow.  As  the  eighty-first  section 
protects  payments  which  were  not  protected  before,  and 
tending,  like  bond  Jlde  transfers,  to  defeat  equal  dis- 
tribution, there  is  reason  to  infer  that  such  transfers 
were  considered  in  pari  materidj  and  that  the  l^slature 
meant  to  uphold  them. 

Cttr.  adv.  vtiU. 


TiNDAL  C.  J.  In  this  case  it  was  found  by  the  jury, 
that  the  goods  were  delivered  by  the  trader  to  the  De- 
fendants in  satisfaction  of  a  bond  Jule  debt,  voluntarily, 
and  in  contemplation  of  bankruptcy,  and  that  such  de- 
livery took  place  four  months  before  the  commission  of 
bankruptcy  was  issued ;  and  upon  this  finding  the  ques- 
tion has  arisen  and  has  been  argued  before  us,  whether 
such  delivery  is  protected  under  the  eighty-first  section 
of  the  late  bankrupt  act,  as  being  *^  a  transaction  bona 
Jide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission.'' 

In  support  of  the  affirmative  of*this  proposition,  it  is 

urged  on  behalf  of  the  Defendants,  that  by  the  very 

words  of  that  section,  the  only  enquiry  pointed  out  is, 

whether  the  transaction  is  bondjide^  the  proper  meaning 

of  which  is  contended  to  be  bond  Jide  at  common  law, 

independent  of  the  statute  of  bankruptcy;   that  the 

eighty-first  section  is  altogether  silent  on  the  subject  of 

Jraudident  preference^  whereas  in  the  eighty-second  there 

is  an  express  exception  made  of  every  payment,  '^  being 

a  fraudulent  preference  of  a  creditor,''  so  that  the  statute 

itself  points  out  the  distinction  by  employing  the  term 

where  it  was  intended  to  be  applied ;  and,  lastly,  that 

upon 
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vpoD  tbe  authority  of  a  case  of  Tucker  and  Another^  A^ 
signees,  Sfc.  v.  Barrow  (a),  before  Lord  Tenterden  C.  J., 
it  is  stated  to  have  been  held,  that  the  doctrine  of  fraudu- 
lent  preference  only  applies  to  cases  within  two  months 
before  the  commission. 

We  think,  however,  upon  a  more  full  consideration 
of  tbe  bankrupt  statute,  that  the  transaction  in  question 
amounts  to  an  act  of  bankruptcy  in  itself  and  that,  on 
that  account,  it  is  not  protected  by  the  eighty«first  section 
of  the  statute. 

By  the  third  section,  the  making  any  fraudulent  gift, 
delivery,  or  transfer  of  any  part  of  a  trader's  goods  or 
chattels,  with  intent  to  defeat  or  delay  creditors,  is,  for 
the  first  time,  declared  to  be  an  act  of  bankruptcy ;  such 
fraadolent  transfer  of  a  part  of  his  goods  not  being  at- 
tended with  the  consequence  of  bankruptcy  under  the 
£>raier  statutes,  unless  it  was  a  grant  or  conveyance  by 
deed.  When,  therefore,  the  present  statute  makes  the 
very  transaction  in  question  a  substantive  act  of  bank- 
ruptcy, we  think  it  cannot  be  a  just  interpretation  of  the 
'agbty-first  section  to  hold,  that  the  effect  and  oonse- 
quencQ  of  this  very  act  of  bankruptcy  should  itself  be 
made  valid,  and  protected  by  that  clause. 

If  an  interval  of  two  months  is  held  to  be  a  protection 
of  this  act  of  bankruptcy,  no  reason  can  be  assigned 
vby  the  same  rule  of  construction  should  not  extend  to 
a  fraudulent  conveyance  of  goods  by  deed,  where  such 
conveyance  is  made  in  satisfaction  of  a  bon&Jlde  debt; 
for  such  fraudulent  conveyance  is  made  an  act  of  bank- 
niptcy  under  the  very  same  third  section.  The  last- 
mentioned  act  of  bankruptcy,  however,  it  must  be 
admitted,  is  one  which  has  no  such  limitation  as  to 
time. 

Again,  the  object  of  the  eighty-first  section  is  to  pro- 
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tect  bond  Jiie  transactions  against  the  efiect  of  prior 
secret  acts  of  bankruptcy  by  relation.  The  clause, 
therefore^  does  not  apply  to  any  case^  unless  where  a 
NuNN.  former  act  of  bankruptcy  is  assumed  to  have  been  com- 
'  mitted.  But  the  case  of  a  fraudulent  preference  in  con- 
templation of  bankruptcy  does,  ex  vi  termini^  exclude 
the  existence  of  any  former  act  of  bankruptcy.  It  would 
follow,  therefore,  that  such  act  of  fraudulent  preference 
was  never  within  the  contemplation  or  scope  of  the 
eighty-first  section,  inasmuch  as  the  proviso,  at  the  end 
of  that  section,  that  the  party  had  no  notice  of  any 
prior  act  of  bankruptcy,  cannot  by  possibility  apply 
toil. 

^  It  is  further  insisted  by  the  defendants,  that  in  the 
eighty-second  section,  all  payments  made  by  the  bank- 
rupt to  any  creditors  before  the  date  and  suing  forth  of 
the  commission,  are  made  valid,  with  the  express  pro- 
viso that  such  payment  is  not  ajraudulenl  preference  of 
the  creditor ;   and  that  as  such  proviso  is  not  to  be 
found  in  the  eighty*first  section,  it  is  to  be  inferred  x!ti2i 
the  present  transaction  is  rendered  valid  by  that  section- 
But  the  answer  to  such  inference  appears  to  be  this, 
that,  as  the  payment  of  a  debt  to  a  crcdiior  by  way  of 
preference,  is  not  made  an  act  of  bankruptcy  in  itself, 
it  became  necessary  to  insert  those  words  in  the  eighty- 
second  section,   otherwise  such   payment  would  have 
been  made  good  under  that  clause;    but  that,  as  the 
delivery  of  any  goods  or  chattels,  by  way  of  fraudulent 
preference  to  a  creditor  is  made  an  act  of  bankruptcy, 
there  was  no  danger  that  such  delivery  should  be  made 
valid  by  the  eighty-first  section;   and  therefore  it  is 
that  the  words  are  omitted  in  that  section* 

Upon  the  whole,  it  appears  to  us,  that  to  adopt  the 
construction  contended  for  by  the  defendants,  would  be 
to  enable  the  trader  to  defeat  the  whole  object  of  the 

.    bankrupt  laws,  by  first  making  a  secret  delivery  of  secu- 
rities 
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rides  or  other  chattels  to  the  largest  possible  amount  1882. 
in  satb&dioa  of  a  honajide  debt  due  to  a  &voured  ^  '  "^ 
creditor,  add  then  by  contriving  to  prevent  the  issuing  of  ^. 

a  oommisflion  of  bankruptcy,  for  any  period,  however       Nunv. 
short,  abofe  two  calendar  months  from  such  fraudulent 
delivery. 

This,  as  it  appears  to  us,  would  equally  violate  the 
letto'  and  the  intention  of  the  bankrupt  statute. 

We  therefore  think  the  rule  for  entering  a  non-suit 
sboold  be  discharged. 

Rule  discharged. 


Newland  v.  Watkin. 

THE  Defendant,  a  clergyman,  had  raised  money  by  A  wuniit  of 
way  of  annuity  of  the  Plaintiff,  and  of  W.  Morris,  j^   ^  cloKf-"* 
To  the  Plaintiff  he  gave  a  warrant  of  attorney  to  enter  man,  autfaorii- 

ip  iodirment  for  the  arrears  of  his  annuity,  and  in  "jg™^. 
I       ^  .  ditortoMnie 

the  warrant  expressly  authorized  him  to  issue  a  se-  asequettrttioot 
^uestntioD.  i*  ^'^  ^^^^ 

He  also  gave  Morris  a  warrant  of  attorney  to  enter 
op  judgment  for  arrears,  but  the  warrant  to  Morris  con- 
ned no  allusion  to  a  sequestration. 

The  Defendant  having  failed  to  pay  the  annuities,  the 
Pltintiff  first,  and  then  Morris^  entered  up  judgment 
ind  issoed  respectively  sequestrations  against  the  De- 
findant's  benefices :  whereupon 

A^  Serjt,  on  the  part  of  Morris^  obtained  a  rule 
"ui  toset  aside  the  Plaintiff's  warrant  of  attorney,  judg- 
■^^t,  and  sequestration,  on  the  ground  that  his  warrant 
^  attorney  containing  an  express  authority  to  issue  a 
^Qestration  was  a  charge  on  the  benefices,  and  tbere- 

VoL.  IX.  I  fore 
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ibre  void  under  IS  £/t«.  c.  20.  s.  l^  which  enacts,  *^  that 
all  chargings  of  such  benefices  with  cure  with  any  pen- 
sion,  or  with  any  profit  out  of  the  same  to  be  yielded 
or  taken,  hereafter  to  be  made,  other  than  rents  to 
be  reserved  upon  leases  hereafter  to  be  made  accord- 
ing to  the  meaning  of  this  act,  shall  be  utterly  ydd." 
And  he  referred  to  Shaw  v.  Pritciard{a\  Flight  t. 
Salier  (i),  Gibbons  v.  Hooper  (c),  and  Doe  dem.  Milch- 
inson  v.  Carler.  {d) 


TiadJbf  Seijt.  shewed  cause.  Both  parties  ate  in  the 
same  situadon,  and  the  Court  will  not  interpose  in  favour 
of  one.  The  Plaintiff's  warrant  of  attorney  is  a  mere 
security  for  a  debt ;  a  mode  of  shortening  process  of 
law,  and  not  a  charging  of  the  Defendant's  benefice  with 
any  pension  within  the  meaning  of  the  statute.  In 
Flight  V.  SaUcTy  the  warrant  of  attorney  authorized  the 
party  to  proceed  immediately  to  sequestration  before 
any  arrears  of  the  annuity  were  due,  and  the  Court  re- 
lied on  Doe  dem*  Mitchinson  v«  Carter^  where  it  was  ex- 
pressly found  that  the  warrant  of  attorney  was  given  in 
fraud  of  a  covenant  not  to  assign  a  lease.  A  debt  is  not 
a  prq/U  within  the  meaning  of  the  statute;  and,  at  all 
events,  this  application  can  only  be  made  by  the  De- 
fendant, and  nojt  by  a  stranger  to  the  judgment. 


JfSde.  Morrisy  although  not  a  party,  has  a  sufficient 
interest  to  entitle  him  to  apply  for  the  removal  of  a 
judgment  which  impedes  his  own  execution.  Saunders  v. 
Hardifige.  {e)  And  the  Plaintiff's  warrant  of  attorney, 
expressly  pointing  at  the  proceeding  by  sequestration, 
is  a  charge  on  the  benefice  within  the  meaning  of  the 
statute. 


{a)  to  B.^C.  241* 

(b)  xB.t^  Add.  673. 

(c)  s  Jl.  &  Adtl  734. 


[d)  8  7'.R.57.  300. 
(0  sT.K.^. 


After 
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After  taking  time  to  consider^ 

Newland 
The  Cotart  pronounced  a  rule,  that  Neooland  should  ^, 

DO  further  enforce  his  writ  of  sequestration,  but  that  he     Watkin. 

should  not  be  subject  to  an  action  of  trespass* 

Rule  absolute  accordingly. 


Fox  V.  Cltpton  and  Others. 

T7OR  the  &cts  of  this  case  see  afUe^  vol.  6.  p.  776.  The  See  ante, 

cause  having  gone  down  to  a  second  trial,  pursuant  ^^^*  ^  P*  77^ 
to  the  deciaon  of  the  Court  there  reported,  the  Plain- 
tifl^  in  addition  to  the  evidence  on  which  they  had 
rdied  at  the  first  trial,  put  in  certain  resolutions  pur- 
porting to  have  been  come  to  ^^  at  a  meeting  of  the  pro- 
prietors of  the  Imperial  Distillery  Company,  held  at  the 
Cffy  rf  London  Tavern^  the  18th  of  March  1825, 
&  B.  IL  Barrettf  Esq.  M.  P.  in  the  chair."  By  these 
resolutions,  after  setting  forth  the  utility  of  the  under- 
taldoi^  it  was  resolved  that  a  company  should  then  be 
fcrmed  under  the  denomination  of  the  Imperial  Dis- 
tilkiy  Company;  that  the  capital  should  be  600,000/. 
m  I8;000  shares  of  50/.  each,  which  the  directors 
shoold  distribute  as  they  might  think  fit;  that  the  com- 
pany dHwid  be  governed  by  twelve  directors,  who  were 
therein,  as  wdl  as  the  chairman,  auditors,  treasurers, 
engineer,  counsel,  solicitors,  and  secretary,  named  and 
appointed;  that  the  directors  should  have  power  to 
take  or  purchase  premises ;  and  meet  once  a  week  or 
oftener,  ibr  the  dispatch  of  business,  the  first  meeting  to 
be  summoned  for  the  next  day. 

It  did  not  appear  that  the  Defendants  were  present 
vhen  these  resolutions  were  entered  into. 

I  2  Laney 


1 


1 16  CASES  IN  TRINITY  TERM  and  VACATION 

1832.  ^  Lane^  the  secretary  to  the  company,  who  upon  tbe 
first  trial  had  stated  that  a  conversation,  in  which  he 
had  assured  the  Plaintifi*  of  the  solTency  of  the  com- 
pany, took  place  previously  to  the  contract  which  had 
been  entered  into  with  the  Plaintiff,  upon  the  secoDd 
trial  deposed  that  the  conversation  did  not  take  place 
till  after  that  contracts  It  was  also  proved  that  the  scrip 
of  the  company  was  sold  openly  in  the  market  by  Mr. 
WettenhaUj  a  broker,  and  that  persons  producing  that 
scrip  and  paying  the  instalments  due,  were^  without 
further  enquiry,  permitted  to  sign  the  company's  deed 
as  partners.  In  other  respects  the  evidence  was  in  sub- 
stance the  same  as  upon  the  former  trial,  and,  notwith- 
standing the  direction  of  Tindal  C  J.,  that  the  facts 
proved  did  not  constitute  the  Defendants  partners  in  the 
concern,  the  jury  again  found  a  verdict  for  the  Plaintiff; 
whereupon, 

>  4 

Taddy  Seijt  last  Michaelmas  term  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground,  among  other  oI>- 
jections,  that  the  verdict  was  against  the  evidence,  and 
that  the  resolutions  of  the  18th  of  March,  and  the  con- 
versation with  Lane  ought  not  to  have  been  presented 
to  the  jury  as  against  these  Defendants. 

Wilde  and  Bompas  Serjts.  upon  shewing  cause  against 
the  rule^  argued  to  the  same  effect  as  before,  and  tbe 
Court,  after  hearing  counsel  in  support  of  the  rule,  took 
time  to  consider  till  this  term,  when  judgment  was  de* 
livered  as  follows,  by 

Tindal  C.  J.    This  cause  has  come  before  the  Court 

upon  a  second  application  for  a  new  trial,  and  if  the 

questions  before  the  jury  had  been  merely  questions  of 

fact,  we  should  probably  have  hesitated  much  after  two 

concurrent  verdicts  for  the  Plainti£&,  before  we  should 

have 
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have  seDt  the  cause  down  to  a  third  investigation.  For 
although  no  precise  rule  can  be  laid  down  upon  this 
point,  but  each  case  roust  stand  upon  its  own  proper 
ground,  yet  it  would  be  only  under  very  strong  and 
well  grounded  dissatisfaction  with  the  former  verdicts, 
that  the  Court  could  be  induced  so  far  to  interfere  with 
the  proper  province  of  the  jury  on  questions  which  the 
law  has  placed  under  their  peculiar  jurisdiction  as  to 
send  a  mere  question  of  fact  to  trial  by  a  third  jury 
where  two  have  before  pronounced  the  same  opinion 
upon  it. 

But  die  questions  in  this  case  submitted  to  the  jury, 
were  not  questions  of  mere  fact,  but  questions  in  which 
the  law  and  the  &ct  were  so  intimately  involved  and 
combined  together,  that  the  jury  cannot  be  said  to  have 
come  to  a  right  conclusion  upon  the  fact,  unless  they 
are  contented  to  take  the  law  upon  the  subject  from  the 
Jodge  who  presides  at  the  trial.  Whether  particular 
persons  have  entered  into  a  partnership  together,  is,  in- 
deed, when  abstractedly  put,  a  question  of  mere  &ct: 
and  if  the  affirmative  of  such  question  turns  upon  tiie 
execBtloa  or  non-execution  of  a  deed  or  agreement,  or 
upon  the  balance  of  contradictory  proof  as  to  acts  done 
by  the  parties  which  shew  them  to  be  partners,  the 
qaestim  remains  one  of  mere  fact  throughout  the  whole 
of  the  investigation.  But  if,  instead  of  such  direct  tes- 
thnooy  upon  a  question,  simple  enough  in  itself,  the 
endence  of  the  partnership  consists  of  printed  or  written 
docnments,  such  as  advertisements  and  resolutions;  of 
acts  done,  not  by  the  parties  themselves,  but  by  others 
vhoit  is  contended  had  authority  to  bind  them;  or  of 
deeds  executed  not  by  all,  but  some  only  of  the  parties, 
Ae  question  whether  these  parties  did  enter  into  a  part- 
nership or  not,  no  longer  depends  upon  the  investi- 
p&m  of  angle  iacts  upon  which  the  jury  can  be  left  to 
tbdr  own  discretion  and  natural  good  sense  in  order  to 

I  3  arrive 
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1832.  arrive  at  a  just  conclusion,  but  they  must  take  firom  the 
Judge,  the  legal  result  of  those  documents  and  the  l^i;&l 
consequence  of  those  various  &cts,  and  be  governed  by 
his  own  opinion  upon  the  law,  where  the  facts  in  them* 
selves  are  not  in  dispute. 

Now  the  two  first  questions  which  arose  on  the 
former  trials  of  this  case^  were  precisely  of  this  class  and 
description.  They  were  questions  in  which  the  whole 
diflSculty  lay  in  the  application  of  the  law  to  the  &cts, 
very  little  in  the  investigation  of  the  facts  themselves. 

The  iacts  presented  to  the  jury  upon  these  questions, 
on  the  last  trial  were  substantially  the  same  as  those 
which  were  brought  before  them  on  the  first,  with  the 
addition  of  the  resolutions  dated  the  18th  of  March, 
which  latter  document  appears  to  us  to  make  no  mate^ 
rial  alteration  in  the  Plaintifi^'s  favour.  On  this  state  of 
facts  the  opinion  of  the  Court  has  been  already  declared 
upon  the  first  question,  that  no  partnership  was  created 
between  the  Defendants;  and  as  we  see  no  reason  to 
alter  the  opinion  then  deliberately  formed,  it  is  unneces^ 
sary  to  repeat  the  grounds  of  it  upon  the  present  oc- 
casion. A  similar  observation  arises  upon  the  question 
secondly  submitted  to  the  jury,  both  upon  the  last  and 
the  former  trial.  The  jury  were  directed  npon  each 
occasion,  that  the  acts  given  in  evidence  by  which  the 
Defendants  were  supposed  to  have  held  themselves  oat 
to  the  world  as  ostensible  partners,  were  not  such  as  in 
point  of  law  ought  to  bind  the  Defendants,  being  done 
neither  with  their  knowledge  nor  their  assent.  Upon 
this  question  also,  we  forbear  on  this  occasion^  to  repeat 
the  ground  of  the  opinion  which  we  still  entertain. 

The  third  question  which  was  left  to  the  jury  on  the 
last  trial  was  one  upon  which,  if  the  facts  were  proved^ 
they  were  bound  to  take  the  direction  of  the  Judge  as 
to  the  law. 

Upon  that  question  the  jury  were  told,  that  if  any  of 

the 
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the  Defaidants  ever  had  a  right  to  become  a  share- 
holder  in  the  concent  and  had  parted  with  such  right 
before  the  contracts  entered  into  between  the  Plaintiffii 
and  the  Defendants,  the  verdict  must  pass  for  the  De» 
fendants.    And  upon  the  evidence  the  jury  were  told 
that  if  it  was  believed  that  Zm,  one  of  the  Defendants^ 
had  before  the  making  of  the  contract  on  which  tba 
sctioQ  is  brought,  sold  and  parted  with  the  right  he 
once  possessed  of  becoming  a  shareholder  in  the  con- 
cern, the  action  was  at  an  end.     We  did  not  upon  a 
former  occasion  express  any  opinion  on  this  point ;  but 
it  may  be  right  to  state  upon  the  present,  with  a  view 
to  the  course  into  which  it  may  be  judged  expedient  to 
pat  this  cause  either  now  or  upon  a  future  occasion^ 
thst  such  is  our  opinion.   It  seems  to  us  that  the  schema 
of  this  proposed  partnership  was  such  as  to  shew  it  was 
not  constructed  upon  the  ordinary  ground  of  a  common 
paitnership  in  trade.     The  persons  who  applied  fot 
shares  never  did  so  from  motives  of  mutual  confidence 
in  each  other^s  stability,  skill,  or  integrity.    They  were 
pHisa  strangers  to  each  other;    proposing,   without 
^yprefious  communication  together,  for  the  division 
amongst  them  of  shares,  12,tX)0  in  number.     From  the 
bare  consideration  of  the  number,   they  never  could 
expect  that  the  persons  who  ultimately  signed  the  deed^ 
aod  became  thereby  partners  together,  would  be  the 
one  bdividual  persons  who  sent  in  proposals  for  shares. 
Inked  it  was  proved  in  evidence  that  the  scrip  was 
generally  and  publicly  sold  to  strangers.    It  was  further 
>heini  that  the  shardiolders  acquiesced  in  it;  for,  when 
tbe  deed  was  signed>  no  question  was  asked  whether 
^  person  was  an  original  subscriber  or  not;  on  the 
contrary,  any  person  who  produced  the  scrip  receipt, 
<od  paid  np  the  second  instalment,  was  allowed  to  exe* 
<:ute  the  deed.    The  present  case,  therefore,  appears  not 
^  he  governed  by  reference  to  the  rules  which  restrain 

I  4  partners 
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18S3.  partners  from  parting  with  their  shares  in  ordinary  cases 
without  each  other's  consent  5  for  in  this  case  the  power 
of  transferring  the  scrip  to  any  one,  cannot  but  have 
formed  a  part  of  the  known  original  design.  It  appears, 
therefore,  to  us  that  at  the  time  the  contract  was  entered 
into  with  the  Plaintiff,  Levi  was  not,  and  could  not  be, 
a  shareholder.  He  could  not  call  upon  the  directors  to 
admit  him  to  a  share,  because  he  had  parted  with  bis 
scrip.  On  the  other  hand,  the  man  who  had  purchased 
it,  if  he  was  willing  to  pay  up  the  second  instalment, 
would  have  been  entided  and  allowed  to  receive  a 
certificate  of  his  share  and  to  execute  the  deed  without 
difficulty.  In  addition,  therefore,  to  the  grounds  of 
objection  before  adverted  to,  the  undisputed  facts  before 
the  jury  on  this  third  point,  appear  to  us  to  put  an  end 
to  this  action,  in  which  Levi  is  made  a  co-Defendant. 

It  has  been  contended,  on  the  part  of  the  Defendants, 
that  evidence  was  improperly  admitted  at  the  trial.  The 
first  objection  is,  that  the  resolutions  of  the  18th  of 
March  were  admitted  in  evidence,  without  proof  that 
the  Defendants  attended  the  meeting  when  they  were 
passed.  However  that  may  be  as  to  some  of  the  De- 
fendants, the  resolutions  could  not  be  excluded  from  tbe 
evidence  as  to  the  others,  for  one  of  them,  Plummery 
signed  the  deed. 

It  is  then  urged,  that  the  evidence  as  to  the  holding 
out  of  the  Defendants  as  partners  was  not  admissible, 
because  it  took  place,  if  at  all,  after  the  contract  was 
made ;  but  the  answer  given  at  the  bar  appears  to  be 
correct  that  such  evidence  was,  at  all  events,  admissible 
with  reference  to  the  first  question  in  the  case. 

We  think  the  finding  upon  each  of  these  questions 
has  been  a  finding  against  the  legal  result  of  the  (acts 
proved,  and,  upon  this  ground,  we  think  the  rule  for  a  new 
trial  should  be  made  absolute  on  the  payment  of  costs* 

Rule  absolute. 
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(IN  THE  HOUSE  OF  LORDS.) 
Bailie  v.  Grant. 

TN  this  case  a  question  was  proposed  by  the  House,  AcomnuBiioii 

and  the  opinion  of  all  the  Judfires  delivered  as  fol-      bankrupt 
■^  °  may  be  »up- 

»o^S  hy  ported  on  a 

debt  accruing 

Tikdal  C.  J.     The  question  proposed  by  your  I-.ord-  baJaTjpt  be- 
ships  to  his  Majesty's  Judges,  is  this :  —  came  a  trader, 

J^  not  a  trader,  becomes  indebted  to  B.  to  the  amount  J"^  *°  ^^ " 

oankruptcy 
of  100^    jL  afterwards  becomes  a  trader,  and  ceases  to  committtd 

be  a  trader,  never  havins:  paid  his  debt  to  B.    After  *^*''  ^  ^ 

ceasiDg  to  be  a  trader,  he  commits  an  act  of  bankruptcy.  ^  trailer. 

Can  B,  support  a  commission  against  him,  upon  his 

dd)t,  and  that  act  of  bankruptcy  ? 

Upon  this  question  the  Judges,  who  have  heard  the 
argoment  at  your  Lordships'  bar,  are  of  opinion,  that  a 
comnuasbn  may  be  supported  against  A.  upon  the  debt 
and  act  of  bankruptcy  above  supposed. 

It  has  been  decided,  and  has  long  been  considered  as 
hiw,  that  a  debt  contracted  before  a  man  enters  into 

■ 

tnde^  but  continuing  unpaid  at  and  after  the  time  he  is 
in  trade,  is  a  sufficient  debt  to  support  a  commission 
taken  out  against  him,  upon  an  act  of  bankruptcy  com*- 
nutted  whilst  he  is  a  trader.  See  the  case  of  Butcher  v. 
EasUK{a) 

It  has  also  been  established  beyond  dispute^  that  a 
petitioning  creditor's  debt  contracted  during  the  trading 
of  the  debtor  will  support  a  commission  taken  out 
>gunst  him  on  an  act  of  bankruptcy  committed  after  the 
^fading  has  ceased.     This  point  has  been  settled  to  be 

{a)  JDoug»2^s» 

law 
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18SS«  law  by  various  decisions,  commendng  with  that  of 
Hejj/lor  V.  Hall  {a)  ^  and  ending  with  that  of  Exparte 
Bamford.  {b)  But  it  is  contended,  that  although  each 
of  these  propositions  be  true  separately,  yet  that  no  in- 
ference can  be  drawn  from  them  that  the  debt  contracted 
before  the  trading,  but  subsisting  during  its  continuancci 
and  the  act  of  bankruptcy  committed  after  the  trading, 
will  support  a  commission.  We  think,  however,  that 
no  valid  or  substantial  distinction  in  this  respect  can  be 
drawn  between  the  debt  contracted  before,  and  that  con- 
tracted during  the  trading. 

The  debt  contracted  before  trade,  but  remaining  un- 
paid at  and  after  the  time  the  debtor  enters  into  trade, 
appears  to  us  to  be  a  subsisting  debt  for  every  purpose, 
and  subject  to  every  consequence,  which  belongs  to  a 
debt  originally  contracted  during  trade. 

It  is  the  same  with  respect  to  the  trader's  ability  to 
carry  on  his  trade.  The  money  lent  to  the  person,  who 
afterwards  commences  trade,  may  be,  and  often  is,  the 
capital  upon  which  the  trade  itself  is  carried  on.  At  all 
events,  the  credit  given  to  the  trader  by  the  forbearing 
to  demand  repayment,  is  one  of  the  sources  from  which 
such  capital  is  derived,  and  is  the  same,  in  effect,  as  a 
new  loan.  Again,  the  debt  is  attended,  in  both  cases, 
with  the  same  consequences,  as  to  the  trader's  ability  to 
repay  it ;  for  in  each  the  power  of  repayment  is  equally 
affected  by  the  success  or  failure  of  the  trader.  No  one 
would  contend,  that  a  debt  contracted  during  the  period 
of  tradings  though  not  a  trade  debt^  but  contracted  for 
private  purposes,  and  applied  to  private  occasions  per- 
fectly distinct  from  the  trade,  is  it  to  be  considered  as 
differing  in  any  respect  from  a  debt  contracted  in  the 
course  of  the  trade  itself.  It  seems,  therefore,  ratlier  an 
artificial  distinction,  than  a  substantial  difierence,  tohold 

(a)  Palmtfi^s  Rfp.  ^i^s*  {b)  1$  Fes.  jun.  449* 

that 
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that  the  debt  contracted  after  the  trading  has  commenced 
shall  support  the  commission  taken  out  on  an  act  of  bank* 
niptcy  committed  after  the  trading  has  ceased ;  but  that 
the  debt  contracted  before  the  tradings  but  continuing 
afterwards,  shall  not  be  attended  with  the  same  conse- 
quence*   If  a  commission  cannot  be  supported  under 
these  circamstances,  a  trader,  by  giving  up  his  trade, 
which  is  a  voluntary  act  on  his  part,  would  have  the 
power  of  depriving  his  former  creditors  of  the  benefit  of 
enlbrdng  an  equal  distribution  of  his  effects  amongst  all 
his  creditors,  and  would  be  enabled  to  pay  his  subse« 
qoeot  creditors  out  of  the  very  funds  furnished  or  in- 
creased by  those  who  were  his  creditors  before  he  began 
trade:  and,  upon  referring  to  the  bankrupt  acts,  there 
does  not  appear  to  be  any  distinction  created  between 
these  two  classes  of  creditors,  as  to  the  right  to  petition 
fi>r  a  commission. 

The  first  statute  which  mentions  a  commission  is  the 
13£&.e:.7«  5.2.,  which  states  in  the  most  general 
terms,  ^  that  the  Lord  Chancellor  for  the  time  being, 
apoM  every  complaint  made  in  writings  against  such  per- 
son or  persons  being  bankrupt  as  is  before  defined,  shall 
have  fall  power  by  commission  under  the  great  seal,  to 
naoie,  assign,  and  appoint  the  persons  therein  described ;" 
and  all  the  subsequent  statutes  contain  an  enactment 
similar  in  effect  to  that  in  the  6  G.  4.,  the  present  bank- 
rapt  act,  viz.  that  the  Lord  Chancellor  shall  have  power, 
upon  petition  made  to  him  in  writing  against  any  trader 
baving  committed  an  act  of  bankruptcy,  *^  by  any  creditor 
or  creditors  of  such  trader,"  to  issue  his  commission. 
Words  which  comprehend  equally  all  creditors  for  debts 
existing  during  the  trading,  whether  contracted  before  or 
sfier  the  commencement  of  the  trading. 

The  principal  stress  of  the  argument  at  your  Lord- 
ships' bar  was  placed,  fii-st  upon  the  precise  language 
used  by  the  Judges  in  the  cases  above  referred  to, 

wherein 


18S2. 


Grant. 
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^  188y.  ^     wherein  they  assign  the  reason  for  their  opinion  that 
Baiub        ^®  ^^  S^^^  during  the  trading.     But  in  those  cases 
V*  the  Judges  speak  with  reference  to  the  particular  facts 

of  the  cases  immediately  before  them ;  and  such  ex- 
pressions affi>rd  no  necessary  inference  that  if  the  cases 
then  under  discussion  had,  like  the  present,  been  cases 
of  a  debt  remaining  and  continuing  during  the  trading 
their  conclusion,  drawn  from  the  other  facts,  would  not 
have  been  precisely  the  same.  Again,  it  has  beeu 
argued  that  the  statutes  only  authorise  the  suing  out  a 
commission  against  a  person  using  the  trade  of  mer- 
chandize by  buying  and  selling,  &c«;  and  that  the 
ground  upon  which  a  commission  is  allowed  to  be  sued 
out  on  an  act  of  bankruptcy  committed  by  the  debtor 
after  he  has  ceased  to  trade^  is,  that  he  cannot  be  con- 
sidered as  having  left  off  trade  whilst  any  of  the  debts 
contracted  during  trade  are  still  unpaid.  But  if  the 
debts  contracted  before,  but  continuing  after,  are  vir- 
tually and  substantially  the  debts  of  the  trader,  whilst  a 
trader,  as  we  think  they  are,  the  words  of  the  statute 
which  are  allowed  to  extend  to  the  one  ought  in  reason 
to  be  hdd  to  include  the  other  also. 
.  Upon  the  whole,  we  think  that  both  upon  the  reason- 
ableness of  the  things  and  also  upon  the  proper  con- 
struction of  the  bankrupt  acts,  a  commission  may  be 
well  supported  under  the  circumstances  supposed  in  the 
case  submitted  to  us  by  this  House. 

Judgment  affirmed  without  costs. 
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(IN  THE  HOUSE  OF  LORDS.) 

Hellish  v.  Richardson,  (a) 

QUESTIONS  were  in  this  case  submitted  by  the  Itu 
^'  House,  and  the  opinion  of  the  Judges  delivered  as  I**" 
Mows,  by  to  le 

TiNDAL   C.  J.     The    questions    proposed  by  yonr  ^^ 
Lordships  to  his  Majesty's  Judges  are  these,  viz.,  First,  court 
wlietber  it  is  competent  to  a  court  of  error  to  exsmtue  "'^ 
the  propriety  of  an  amendment  of  the  record  made  by 
the  court  below,  being  a  court  of  record,  the  order  for 
the  atoendment  being  sent  up  as  part  of  the  record? 
Secondly,  whether,  supposing  it  to  be  competent,  an 
unendment  made  by  the  court  of  record,  in  which  the 
acdon  was  originally  brought,  in  the  manner  and  under 
drcnmstances   similar  to  those  slated   in  the  case  of 
MMA  V.  Bdchardson,  would  be  lawfully  made? 

UpoD  the  first  of  these  (|ue3tions,  his  Majesty's 
Judges  are  of  opinion,  that  it  is  not  competent  to  a 
court  of  error  to  examine  the  propriety  of  an  amend' 
meat  of  the  record  made  by  the  court  below,  being  a 
conrt  of  record,  although  the  order  for  the  amendment 
usent  up  as  part  of  the  record. 

The  proper  object  of  a  writ  of  error  is  to  remove  the 
Goal  judgment  of  the  court  below  for  the  revision  of  the 
superior  court,  in  order  that  such  court,  from  the  pre- 
■nixs  contained  in  the  record  of  the  inferior  court,  may 
either  affirm  or  reverse  the  judgment,  as  they  draw  the 
ume  or  a  difllerent  conclusion  from  that  which  has  been 
proDoanced  by  the  court  below. 

(')  See  a Btngb. 339,    3 Bingb. 334-    -jB.^C. S19. 

These 


128  CASES  IN  TRINITY  TERM  and  VACATION 

1832. 


(IN  THE  HOUSE  OF  LORDS.) 

Daniel  Giles,  Esquire,  late  Sheriff  of  the 
County  of  Herts,  v.  Habrt  Grover  and 
James  Pollard. 

Goods  of  the    HPHIS  case  arose  upon  a  special  verdict,  which  was 
debtor  already  found  upon  the  trial  of  an  issue  directed  by  the 

SibS^  Court  of  Exchequer  in  Hilaty  term  1824  to  be  tried 
toldy  may  be    between  the  above  parties,  and  originated  in  certain  pro- 
taken  under  an  ceedings  upon  a  writ  of  extent,  then  depending  in  the 
extent,  ni  chief      •  i  ^^ 
or  in  aid.  ^^^  Co"«^ 

The  declaration  stated  in  substance,  that  before  and 

at  the  time  of  issuing  the  extent  in  the  said  declaration 
after  mentioned,  tested  the  21st  of  August  1816,  Harry 
Graoer  and  James  Pollard  were  indebted   to  his  late 
Majesty  King  George  III.  in  the  sum  of  1480/.  6^.  9d^ 
being  the  said  king^s  money,  arising  from  assessed  taxes 
and  property  tax,  collected  and  received  by  the  said 
Harry  Grover  and  James  Pollard^  as  bankers  appointed 
by  the  receiver  general  of  taxes  for  the  county  of  ffer/- 
Jordf  as  by  a  commission  and  inquisition  remaining  of 
record  in  the  said  court  appeared :  that  at  the  time  of 
issuing  the  said  extent,  Henry  Fourdrinier  and  Thomas 
NickoUs  were  indebted  to  the  said  Harry  Graver  and 
James  Pollard  in  the  sum  of  1S632.  Ss.  Id.  for  money 
lent;  which  last^mentioned  debt  had  been  seized  into 
the  king's  hands  by  a  certain  extent  and  inquisition 
previously  issued :  that  an  extent  had  issued  on  the  21st 
o(  August  1816  against  the  said  Henry  Fourdrinier  and 
TTtomas  Nicholls,  in  the  usual  form,  for  the  said  last- 
mentioned  debt,  which  was  duly  delivered  to  the  Plaintiff 
in  error,  then  being  sheriff  of  the  county  of  Heri/brdj 

to 
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to  be  by  him  duly  executed;  and  thereupon  a  question  18S2; 
ardse  between  the  said  Defendants  in  error  and  the  said 
PUintiff  in  error,  whether  at  the  time  of  issuing  the 
la^-mentioned  extent,  there  were  any  goods  aiid  chattels 
of  the  said  Henry  Fourdrinier  and  TAomas  NichoUsj  or 
either  of  them,  which  were  liable  to  seizure  under  the 
»me  extent,  and  afterwards  to  be  sold  for  the  purpose 
of  satisfying  the  said  debt  of  the  crown,  mentioned  in  the 
said  last-mentioned  writ  of  extent: 

The  declaration  then  stated,  that  the  Defendants  in 
error  asserted,  that  there  were- such  goods  and  chattels; 
and  the  Plaintiff  in  error,  that  there  were  not :  and 

That  in  consideration  that  the  Defendants  in  error 
had  paid  51.  to  the  Plaintiff  in  error,  he  promised  to  pay 
them  10/.,  if  at  the  time  of  issuing  the  same  extent  there 
were  any  such  goods  and  chattels. 

It  was  then  averred  that  there  were  such  goods  and 
chattels,  and  in  the  usual  form  a  breach  was  alleged  of 
the  promise  above  mentioned  on  the  part  of  the  Plain-* 
tiffin  error. 

The  Plaintiff  in  error  pleaded,  that  there  were  not 
&ny  such  goods  and  chattels ;  upon  which  issue  was 
joiDed. 

The  cause  came  on  for  trial  before  the  Lord  Chief 
Baron,  at  the  sittings  in  Trinity  term  IBS*,  when  a  jury. 
foand  a  special  verdict,  which  stated  in  substance  as 
follows :  — 

That  in  pursuance  of  a  commission,  to  enquire  whe- 
ther the  said  Harry  Grover  and  James  Pollard  were  in- 
debted to  the  said  late  king,  and  an  inquisition  thereupon, 
finding  them  to  be  indebted  in  the  sum  of  1480/.  6s.  9ef., 
&Q  extent  issued  on  the  said  21st  of  August  1816  to  . 
the  sheriff  of  Middlesex,  to  enquire  what  debts  the  said 
Hany  Grocer  and  James  Pollard  had  in  the  said  she- 
riff's bailiwick. 

That  by  another  inquisition  taken  on  the  said  21st 
Vol.  IX.  K  of 
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1882*  otAugusif  before  the  said  sheriff  o(  Middlesex^  it  was 
found  that  the  said  Henry  Fourdrinier  and  ITiomas 
Nicholls  were  indebted  to  the  said  Harry  Graver  and 
James  Pollard  in  1368/.  55.  ld»  for  money  lent;  which 
last-mentioned  debt  the  said  sheriff  o{  Middlesex  had 
then  seized  into  the  said  king's  hands. 

That  on  the  sfiid  21st  of  August^  a  writ  of  noii 
omittas  capias  ad  satisfaciendum  and  extent,  tested  on 
that  same  day,  issued  to  the  sheriff  of  Hertfordshire 
against  the  said  Henry  Fourdrinier  and  Thomas  Nicholls^ 
whereby  the  said  sheriff  was  ordered  to  enquire  what 
lands,  and  goods,  and  chattels  the  said  Henry  Fourdri- 
nier and  Thomas  Nicholls^  or  either  of  them  then  bad ; 
and  the  said  sheriff  was  thereby  ordered  to  appraise  and 
extend  the  same,  and  seize  them  into  the  said  king's 
hands  till  the  said  debt  was  satisfied. 

That  this  last-mentioned  writ  was  duly  delivered  to 
the  said  sheriff  of  Hertfordshire^  the  Plaintiff  in  error, 
on  the  said  21st  of  August. 

That  before  the  return  of  the  last-mentioned  writ,  to 

wit,  ^n  the  2ist  of  October^  in  the  year  aforesaid^  by 

an  inquisition  held  before  the  said  sheriff  and  taken  by 

virtue  of  the  said  last-mentioned  writ,  it  was  found,  that 

the  said  Henry  Fourdrinier  and  Thomas  Nicholls  were, 

on  the  day  of  issuing  the  same  writ,  possessed  as  of  their 

own  proper  goods  and  chattelsi  of  divers  goods  and 

chattels  within  the  said  sheriff's  bailiwick,  which  were 

in  the  said  sheriff's  custody  at  the  time  of  issuing  the 

same  writ,  by  virtue  of  three  writs  of  Jleri  facias^  for 

sums  amounting  together  to  S727/* ;  and  of  an  extent 

tested  the  22d  of  Jviy  then  last,  for  3066/.  Is.  9d» ; 

and  of  an  extent  in  aid  of  one  Richard  Weedon^  tested 

the  27th   of  the  said  month  of  Juty^  for  650/.;  all 

which  said  goods  and  chattels,  subject  to  such  prior 

executions  and  extents,  as  far  as  the  same  were  available 

in  law,  in  preference  to  the  said  extent  of  the  date  of 

the 
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the  said  21st  o(  August^  the  said  sheriff  had  taken  and        1882. 
seized  into  his  said  Majesty's  hands. 

That  the  said  goods  and  chattels  were  at  the  time  of 
their  seizure  of  greater  value  than  the  sums  of  money 
directed  to  be  levied  by  the  two  extents,  tested  prior  to 
the  said  extent  of  the  2 1st  day  of  August. 

That  the  said  sheriff  '(the  Plaintiff  in  error),  at  the 
ittom  of  the  extent  of  the  21st  of  August^  returned 
accordingly  to  the  Court  of  Exchequer,  that  he  had 
seized  the  said  goods  and  chattels,  subject  to  such  prior 
executions  and  extents,  into  the  hands  of  his  said  late  ma- 
jesty, as  by  the  said  extent  of  the  121st  of  August  he  was 
comminded. 

The  special  verdict  then  found,  that  before  the  issuing 
sad  teste  of  the  said  extent,  tested  the  said  Slst  of 
Jt^ust,  a  writ  of  Jieri  facias^  tested  the  Sd  of  Jvily 
in  the  same  year,  had  issued  against  the  said  Henry 
Tcwdrinier^  at  the  suit  of  one  Robert  GcUty^  which  writ 
duly  indorsed  to  levy  S5\L  was,  on  the  8th  of  July 
1816,  delivered  to  the  said  Plaintiff  in  error,  as  she- 
riff of  Hertfordshire^  to  be  executed ;  and  that  he,  on 
that  same  8th  of  July^  seized  and  took  in  execution 
divers  goods  and  chattels  of  the  said  Hairy  Fourdrt" 
i^ier^  being  part  of  the  goods  and  chattels  mentioned  in 
the  iiiquisition  taken  on  the  extent  of  the  21st  of 
Aagust^  and  of  sufficient  value  to  satisfy  the  sum  so 
indorsed. 

That  before  the  issuing  and  teste  of  the  said  extent 
of  the  21st  of  Augustj  another  writ  ofjieri  facias^  tested 
the  7th  of  July^  in  the  same  year,  had  issued  against  the, 
said  Henry  Fourdrinier^  at  the  suit  of  one  Luder  Hqff- 
^on  ;  whicb  writ,  duly  indorsed  to  levy  376/.,  was  de- 
livered to  the  said  Plaintiff  in  error,  as  sheriff  as  aforesaid, 
OD  the  8th  of  the  said  month  of  Jtify,  to  be  executed, 
and  that  he  on  that  same  8th  of  Jviy^  seized  and  took  in 
execution  divers  goods  and  chattels  of  the  said  Henry 
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Fourdrinterj  being  part  of  the  goods  and  chattek  men- 
tioned in  the  inquisition  taken  on  the  said  extent  of  the 
21st  of  August  J  and  of  sufficient  value  to  satisfy  the  sum, 
so  as  last  aforesaid  indorsed. 

That  before  the  issuing  and  teste  of  the  said  extent  of 
the  21st  otAugustf  another  writ  ofjleri  Jacias,  tested  on 
the  Sd  of  the  said  month  oijubfj  had  issued  against  the 
said  Henry  Foto'drinier  and  Thomas  NichollSf  at  the  suit 
of  one  Frances  Maria  Rachel  Mougemontj  which  writ, 
duly  indorsed  to  levy  SOOO/.,  was  delivered  to  the  said 
Plaintiff  in  error,  as  sheriff  as  aforesaid,  on  the  21st  of 
the  said  month  of  July  ;  and  that  he,  on  the  22d  of  the 
said  month  of  July^  seized  and  took  in  execution  divers 
goods  and  chattels  of  the  said  Henry  Fourdrinier  and 
Ttiomas  Nichdlsj  being  the  same  goods  and  chattels 
mentioned  in  the  said  last-mentioned  inquisition,  and 
of  sufficient  value  to  satisfy  the  sum  so  as  last  aforesaid 
indorsed. 

That  before  the  issuing  of  the  said  extent  of  the  21st 
of  Augustf  another  writ  of  rum  amittas  capias  ad  satisfaci" 
endumj  and  extent,  bearing  teste  the  22d  of  July^  in  the 
year  aforesaid,  (and  grounded  upon  a  previous  inquisi* 
tion,  holden  by  virtue  of  a  commission  in  the  usual  form, 
by  which  inquisition  it  had  been  found,  that  the  said 
Henry  Fourdrinier  and  Thomas  NichoUs  were  indebted 
to  his  said  late  majesty,  in  the  sum  of  3066/.  Is.  9d.  for 
duties  on  paper,)  had  issued,  directed  to  the  said  sheriff 
of  Hertfordshire,  against  the  said  Henry  Fourdrinier  and 
Thomas  NichoUs,  and  was  delivered  to  the  said  Plaintiff 
in  error,  as  such  sheriff,  on  the  25th  of  the  said  month 
of  July  s  oxiA  that,  under  an  inquisition,  held  before  the 
Plaintiff  in  error,  as  such  sherifi^  it  was  found  that  the 
said  Henry  Fourdrinier  and  Thomas  Nichdls  were  pos« 
sessed  of  divers  goods  and  chattels,  which  were  seized 
by  him  into  the  said  king's  hands,  under  the  said  last- 
mentioned  extent,  subject  to  the  said  writs  of ^fieri facias, 

and 
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and  were  the  same  goods  and  chattels  as  are  mentioned 
in  the  inqnisition  taken  on  the  said  extent,  tested  the21st 
of  jiugusl  aforesaid. 

That  before  the  issuing  of  the  said  extent  of  the  Slst 
of  Ji^Mti,  BDother  writ  of  extent,  bearing  teste  the  27th 
of  i/u^r,  in  the  same  year,  (reciung,  that  it  had  been 
iband  by  an  inquisition,  held  by  virtue  of  a  commtsRion 
tfut  Skhard  Weedon  was  indebted  to  his  said  late  ma- 
jestj  in  650L,  for  dudes  of  excise,  and  also  reciting, 
that  by  another  inqubilion,  tested  on  the  said  27th  of 
Jt^y,  the  said  Henry  Fourdrinier  and  Thomas  Nicholis 
were  Iband  indebted  to  the  said  Richard  Weedon  in  650/^ 
for  woilc  and  labour,  which  debt  had  been  sdzed  into  his 
uid  majesty's  hands,)  issued  to  the  sheriff  of  Herffbrd- 
ihire,  against  the  said  Henry  Fottrdrinier  and  Thomas 
iVftAiSt,  and  was  delivered  to  the  said  PlaintliTin  error, 
u  sDcb  sheriff,  on  the  SOth  of  the  said  month  of  July  i 
■nd  that  under  an  inquisition,  held  by  th^  sud  Plaintiff 
in  error,  as  snch  sheriff  it  was  found  that  the  sud  Henry 
Fairirimier  and  Thomas  NickoUs  were  possessed  of 
divers  goods  and  chattels,  which  were  seized  by  him  into 
the  sud  king's  hands,  under  the  said  last-mentioned  ex- 
t^t,  iDtject  to  the  said  several  writs  of  ^fieri  facias  and 
the  said  extent,  bearing  teste  the  said  22d  of  Jtdyt  and 
were  the  same  goods  and  chattels  as  are  mentioned  in 
tlie  inqaisitjon  taken  on  the  said  extent,  tested  the  21st 
of  Atdgiat  aforesaid. 

It  was  then  found  by  the  special  verdict,  that  the  said 
Flaiotiff  in  error,  after  making  the  said  return  to  the 
nid  extent,  tested  on  the  said  21st  of  August  in  the 
jear  aforesaid,  that  is  to  say,  on  the  3 1st  of  March 
1817,  sold  all  the  goods  and  chattels  specified  in  the 
■nqiUMtion  taken  thereon,  for  a  sum  not  sufficient  to 
sMisfy  ihe  said  writs  oi ^fieri  facias  and  the  said  ex- 
t«its,  tested  the  S2d  and  27th  of  J^y  aforesaid,  but 
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18S2.  more  than  sulBcient  to  satisfy  the  said  last-mentioned 
writs  of  extent,  and  paid  the  proceeds  arising  from  such 
sale  in  part  satisfaction  of  the  same  writs  of^fierifaciasj 
Grovdu  0Qd  the  said  extent  of  the  22d  of  July  aforesaid;  and 
that  he  did  not  pay  any  part  in  satis&ction  of  the  said 
writ  of  extent,  tested  the  2lst  of  August  1816,  the 
whole  having  been  paid  and  applied  by  him  in  part 
satisfaction  of  the  monies  due  on  the  said  several  writs 
oi  Jieri  facias^  and  the  said  extent  of  the  22d  of  July  as 
aforesaid. 

The  special  verdict  then  stated,  in  the  usual  form, 
that  the  jury  upon  the  whole  matter  were  ignorant 
whether  there  were  at  the  time  of  issuing  the  extent  of 
the  21st  of  August  aforesaid,  any  goods  and  chattels 
of  the  said  Henry  Fourdrinier  and  JTiomas  NichoBs,  or 
either  of  them,  liable  to  seizure  under  the  same  extent, 
and  afterwards  to  be  sold,  for  the  purpose  of  satisfying 
the  debt  of  the  crown  mentioned  in  the  same  writ  of 
extent;  and  prayed  the  advice  of  the  Court  in  the  usual 
way  upon  that  point  Upon  this  special  verdict,  judg- 
ment was  given  by  the  Court  of  Exchequer  for  the 
Plaintiffs  below,  in  Michaelmas  term  1824. 

In  Hilary  term  1825,  ^he  Defendant  below  sued  out 
a  writ  of  error  returnable  in  the  Council  Chamber,  nigh 
the  said  Exchequer. 

The  common  errors  were  there  assigned,  and  the 
Defendants  in  error  joined  in  error,  and  in  Hilary  term 
1827,  the  judgment  of  the  Court  of  Exchequer  was 
affirmed* 

The  Plaintiff  in  error  afterwards  brought  a  second 
writ  of  error,  returnable  in  parliament,  upon  which  the 
common  errors  were  assigned,  and  the  Defendants  in 
error  joined  in  error. 

On  the  25th  o{  May  and  25th  of  June  the  opinions  of 
eight  of  the  Judges  were  delivered  as  follows;  and 
Lord  Tenterderis  on  the  11th  of  July. 

Patteson 
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Patteson  J.     In  this  case  your    Lordships  have 
propounded    two    questions   for  the  opinions   of  the 
judges:  —  First,  a  common  person  brings  his  action 
against  another,  and  obtains  judgment;  issues  a  writ  of 
^fieri  facias  upon  that  judgment,  and  delivers  the  writ 
to  the  sheriff,  who,  in  execution  thereof,  seizes   the 
goods  of  the  Defendant     While  the  goods  remain  in 
the  sheriff's  hands,  and  before  he  has  sold  them,  a  writ 
of  extent  in  aid  is  issued  against  the  same  Defendant  as 
debtor  of  a  debtor  of  the  crown,  tested  after  the  seizure 
under  the  ^ri  facias^  and   is   delivered  to   the  said 
sheriff:  shall  this  writ  of  extent  be  executed  by  the 
sheriff  by  extending  the  same  goods,  seizing  them  into 
the  king's  hands,  and  selling  them  to  satisfy  the  crown's 
debt,  without  regard  to  the  writ  oi  fieri  facias  under 
which  he  had  first  seized  them  ?     Secondly,  all  other 
things  remaining  the  same,  does  it  make  any  difference 
whether  the  writ  of  extent  was  in  chief  or  in   aid? 
Upon  the  first  question  much  difference  of  opinion  has 
long  existed ;  and  there  are  conflicting  decisions  of  the 
courts  of  law.     Your  Lordships,  therefore,  will  not  be 
surprised  to  find  that  the  Judges  have  not  been  able  to 
agree,  and  that  it  has  become  my  duty  to  state  my  opinion 
upon  it    I  apprehend  that  the  answer  to  this  question 
depends  upon  two  points:  first,  whether  the  property 
in  the  goods  is  so  altered  by  the  seizure  of  the  sheriff 
noder  \h^ fieri  facias^  that  the  extent  cannot  take  efiect ; 
and,  secondly,  whether  the  statute  S3  H.  8.  c.  39.  s.  7^* 
bars  die  right  of  the  crown.     As  to  the  first  point,  at 
common  law  the  goods  of  the  debtor  were  bound  fronv 
the  teste  of  a  writ  oi fieri  facias  at  the  suit  of  a  common 
person,  as  well  as  from  the  teste  of  the  king's  writ. 
This,  as  to  common  persons,  is  altered  by  the  statute 
29  Car.  2.  c.  3.  s.  16.,  since  which  they  are  bound  only 
from  the  delivery  of  the  writ  oi fieri  facias  to  the  sheriff. 
The  crown,  however,  not  being  named  in  that  statute, 
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1832.  goods  are  still  bound  from  the  teste  of  the  king's  writ. 
But  this  binding,  in  the  case  both  of  the  king  and  of  a 
oomnion  person,  relates  only  to  the  debtor  himself  and 
his  acts,  so  as  to  vacate  any  intermediate  assignment 
made  by  him  otherwise  than  in  market  overt.  Philips 
V.  Thompson,  (a)  {Per  Lord  Hardwicke,  LonsthaU  v. 
Tonkins  {b\  and  per  Lord  EUetAorough  in  Payne  ▼• 
Drewe  {c) ),  and  many  other  cases.  And  even  when  made 
in  market  overt  in  the  case  of  the  king,  it  in  no  way 
affects  the  priority  of  conflicting  writs.  The  rule  as  to 
priority  between  common  persons  always  was,  that  the 
writ  which  was  first  delivered  to  the  sheriff  should  be 
first  executed  without  r^ard  to  the  teste ;  but  between 
the  king  and  a  subject,  that  the  king's  writ,  though  de- 
livered last,  should  be  preferred  on  the  ground  expressed 
by  Lord  Coke  in  QjiicJ^s  case,  {d)  Quando  jus  domini 
Begis  et  stMliti  insimul  concurrunt  jus  Regis  praferri 
debet  s  and  this  also  without  regard  to  the  teste.  I^ 
therefore,  a  writ  ol  Jieri  facias  at  the  suit  of  a  common 
person  be  delivered  to  the  sheriff,  and  before  any  seizure 
made  by  him  under  that  writ,  a  writ  of  extent  at  the 
suit  of  the  king,  tested  after  the  delivery  of  the  Jieri 
facias^  be  delivered  to  him,  it  is  not  doubted  but  that  the 
sheriff  would  be  bound  to  execute  the  writ  of  extent  in 
preference  to  Xhe Jieri  facias.  In  the  case,  indeed,  stated 
by  your  Lordships,  the  sheriff  had  already  seized  under 
the  writ  of  fieri  facias^  before  the  writ  of  extent  was 
delivered  to  him.  What  then  is  the  effect  of  that 
seizure  ?  If  by  it  the  writ  of  fieri  facias  is  executed,  if 
the  rights  of  the  king  and  of  the  subject  no  longer  run 
together,  if  the  property  of  the  goods  be  taken  out  of  the 
debtor,  then  the  writ  of  extent  is  too  late,  it  has  nothing 
on  which  to  operate.  But  if  the  seizure  of  the  goods  be 
but  an  inception  of  the  execution,  if  the  rights  of  the 

(a)  3/>v.X9Z.  (r)  4JB«j/,  538. 

{b)  %  Eq,  Caj.  Ah.  381.  \d)  9  Rep.  1%^  h. 
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king  and  the  subject  are  still  conflicting,  if  the  general        18S3. 
property  in  the  goods  still  remain  in  the  debtor,  then 
the  maxim  will  still  apply,  and  the  king^s  right  must  be 
preTenred. 

It  is  not  pretended  in  any  of  the  authorities,  except  in 
some  supposed  loose  dicta,  that  by  seizure  of  the  goods, 
aoy  property  therein  is  acquired  by  the  creditor :  so  far 
is  this  from  being  the  case,  that  when  goods  were  seized 
by  the  sheriff  under  one  writ,  (which  had  been  last  de- 
lifered,)  it  was  held  that  he  might  sell  under  the  writ  of 
another  creditor  which  had  been  first  delivered,  but 
under  which  he  had  not  seized :  Htdchinsonv.JoknstoH.{a) 
Now,  if  the  seizure  under  a  writ  otjlerijacias  executed 
the  writ,  if  it  changed  the  property  and  vested  it  in  the 
creditor,  how  came  it  that  the  sheriff,  having  seized  under 
the  second  writ,  was  not  compelled  to  sell  under  that 
writ?  It  cannot  be  said  that  the  reason  was,  because 
the  property  was  bound  and  altered  by  the  delivery  of 
the  first  writ,  and,  therefore,  the  goods  could  not  be 
taken  under  the  last,  since  it  was  held  in  Payne  v. 
Drejx^  that  if  the  sheriff  sell  under  the  writ  last  de- 
livered, the  creditor,  whose  writ  was  first  delivered, 
cannot  follow  the  goods  or  their  proceeds,  though  he 
has  his  remedy  against  the  sheriff :  and  the  same  point 
had  k>ng  before  been  determined  in  Smallcombe  v. 
Cross  {b\  and  other  cases.  It  seems  to  me,  to  be  clear 
from  these  cases,  that  the  seizure  of  goods  by  the  sheriff 
will  not  make  any  difference  as  to  the  rights  of  creditors 
Qoder  conflicting  writs,  any  more  than  the  teste  of  the 
writ  does,  and  will  not  vest  any  property  whatever  in 
the  creditor  under  whose  writ  the  seizure  is  made  in 
the  case  of  common  persons ;  why  then  should  it  make 
any  difference  in  the  case  of  the  crown  and  a  subject? 

[a]  jT.IL  729.  and  tee  Joncj  (6)  1  Ld.  Rajm,  35 1.    z  Salk* 

▼.  Atberttfh  7  Tmtmt,  56.  3*0, 
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IBM*  It  is  tnie^  that  in  one  report  of  the  case  of  WiJbraham  v. 
Snofwe  (a),  Lord  C.  J«  Kelynge  is  made  to  say,  '*  the  pro- 
perty is  altered  from  the  owner  and  given  to  the  party 
at  whose  suit"  But  the  reporter  adds  a  quares  and 
the  other  reports  of  the  same  case  do  not  mention  this 
supposed  dictum.  Again,  in  one  report  of  Clerk  v. 
Withers  {b\  Gould  3,  is  made  to  refer  to  this  supposed 
dictum  of  Lord  C.  J.  Kefynge  /  but,  in  another  report  of 
the  same  case  (c),  Gould  X  is  made  to  say,  only  that 
Lord  C.  J.  Kelynge  held  in  WUbraham  v.  Snowe,  that  the 
sheriff  gained  a  general  property  by  seizure,  whereas 
the  other  Judges  held  that  he  gained  a  special  property 
only ;  and  PotDi/$J.  is  made  to  say,  that  the  general  pro- 
perty remained  perhaps  in  abeyance.  All  which  shews 
only  the  inaccuracy  of  the  reporters  on  the  doubtful 
grounds  of  the  decision ;  and,  as  a  special  property  in 
the  sheri£^  is  quite  sufficient  ground  to  warrant  the 
decision,  no  other  ground  beyond  that  can  be  reasonably 
taken  to  have  been  established.  That  the  general  pro- 
perty in  goods,  even  after  seizure,  remains  in  the  debtor^ 
is  clear  from  this,  that  the  debtor  may,  after  seizure,  by 
payment  suspend  the  sale  and  stay  the  execution,  7%^ 
King  V.  Bird{d)f  and  have  back  his  goods  without  any 
bill  of  sale,  or  assignment  from  the  sheriff  or  creditor. 
And,  again,  that  if  the  sheriff,  after  selling  a  sufficient 
quantity  of  the  goods  seized  to  satisfy  the  debt,  proceed 
to  sell  more,  trover  will  lie  against  him  at  the  suit  of  the 
debtor.  But  if  the  property  by  seizure  is  taken  oat  of 
the  debtor,  it  must  be  so  taken  as  to  all  the  goods 
seized ;  and  what  has  operated  to  restore  it  ?  Still  it  is 
said,  that  by  the  seizure,  a  special  property  vests  in  the 
sheriff,  and  that  this  is  an  alteration  of  property  suf- 
ficient  to  protect  the  rights  of  the  execution  creditor, 
and  to  prevent  the  crown  from  taking  otherwise  than 

(a)  z  Lev,  a8s.  (c)  6  MotL  S90* 

(h)  %  Ld.  Rajm,  X075.  (d)  Sbow»  87. 
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subject  to  those  rights.     It  is  undoubtedly  true,  that       1882. 
the  sheriff  does,  by  the  seizure,  acquire  a  special  pro^ 
perty  in  the  goods.    He  may  maintain  trespass  or  trover 
for  them ;  Wilbraham  v.  Snowe  {a\  Mildmay  v.  Smith  (b) ; 
be  is  answerable  to  the  creditor  if  they  be  rescued  ;  and 
he  is  bound  to  sell  them ;  Clerk  v.  Withers,  {c)     But  on 
fall  consideration,  it  seems  to  me  that   this  property 
vested  in  the  sheriff  by  seizure,  is  merely  that  which  re- 
sults from  bis  being  the  appointed  oflBcer  of  the  law,  and 
to  enable  him  to  sell  the  goods  and  raise  the  money, 
not  that  thereby  the  property  is  taken  out  of  the  debtor. 
The  goods  are,  in  substance,  in  custodia  legis^  the  seizure 
made  by  the  officer  of  the  law  is  for  the  benefit  of  those 
wboare  by  law  entitled,  it  is  made  against  the  will  of  the 
debtor,  and  no  property  is  transferred  by  any  act  of  his 
to  the  sheriff.     In  this  respect  it  differs  from  all  cases  of 
special  property,  and  of  charges  on  goods  created  by  the 
debtor  while  he  has   the  absolute  dominion  over  the 
goods.    It  is  conceded,  that  the  crown  cannot  avoid  an 
equitable  mortgage ;  Casberd  v.  Attomey-General  {d) :  or 
the  lien  of  a  factor ;  The  King  v.  Lee  (e) :  or  of  a  wharf- 
inger ;  The  King  v.  Humphrey  {g) :  or  a  bonafde  assign- 
ment in  trust  for  creditors ;    The  King  v.  Watson  {h) : 
or  any  other  similar  assignment  or  charge ;  because  they 
ve  created  when  the  debtor  has  1^1  power  and  autbo* 
ntj  to  create  them,  and  attach  upon  the  goods  before 
tbe  process  of  the  crown,  and  the  crown  can  only  take 
tbe  goods  subject  to  such  liabilities  as  the  debtor  has 
legallj  created.     In  the  case,  however,  of  a  seizure  by 
tbe  8beri£^  tbe  debtor  has  created  no  liability,  and  the 
crown  has  a  right  to  say  that  the  sherifl^  whilst  the  goods 

(«)  3  Sound,  47.     z  Sid,  43 S.  {d)  6  Pricey  41  z« 

I  Vat,  52.    I  Keb,  %%%•    i  Mod.  {e)  6  Priecf  369. 

30.    %Keb.stZ.S.C.  (g)  I  M'CUland  fcf  Toungcp 

{^)  tSaund24S*  1 73* 

(e)tLd.Raym,jojs»    6 Mod,  (b)  West  <m  Extents f  11$, 
^    II  Mod,  34.     Salk,  321. 
fi^/»303.  646.  5.C 
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1832.       .are  in  his  hands,  holds  them  for  the  benefit  of  any  one 
who  may  have  a  legal  charge  against  them  as  the  pro- 
perty  of  the  debtor.     One  instance,  apparently  shewing 
that  ^Jieri  facias  is  executed  by  seizure  of  the  goods,  is, 
that  of  the  bankruptcy  of  the  debtor  after  seizure  and 
before  sale^  in  which  case  the  assignment  of  the  com- 
missioners does  not  pass  the  property  in  the  goods  to 
the  assignees,  although  it  relates  back  to  the  act  of 
bankruptcy,   and  although  the  words  of   the   statute 
21  Jac.  \.  c.  19.  s.  9.  respecting  the  distribution  of  bank- 
rupts effects,  compels  creditors  upon  judgments,  whereof 
there  is  no  execution  or  extent  served  and  executed 
upon  the  lands  or  goods  before  the  bankruptcy,  to  come 
in  pari  passu  with  other  creditors.     And  even  a  fraction 
of  a  day  is  made  in  favour  of  the  Jierijacias :  Tkomas  v. 
Desanges*  (a)     It  is  argued,  therefore,  that  the  courts  of 
law,  by  holding  that  seizure  under  an  execution  before  an 
act  of  backruptcy,  prevents  the  execution  creditor  from 
being  driven  to  come  in  with  the  other  creditors,  have, 
in  effect,  held  that  by  such  seizure  the  execution  is 
served  and  executed.     Now,  it  is  to  be  observed,  that  at 
the  time  of  the  passing  tlie  21  Jac.  1.  goods  were  bound 
from  the  teste  of  ^Jleri  facias  as  against  the  debtor's  own 
acts,  and  it  seems  not  improbable  that  this  provision  of 
the  statute  might  be  intended  to  guard  against  creditors 
who  might  have  sued  out  a  writ,  and  so  bound  the 
debtor's  goods,  but  still  abstained  from  putting  it  in 
force  till  after  an  act  of  bankruptcy,  which  would  be  m 
conformity  to  the  principle  of  the  subsequent  sect.  11*) 
as  to  goods  in  possession  of  the  bankrupt  by  consent  of 
.  the  true  owner.     Besides,  the  goods  when  seized,  are 
the  goods  of  the  debtor ;  and  if  the  effect  of  the  seizure 
were  to  be  done  away  with  by  a  subsequent  act  of  bank- 
ruptcy, it  would  enable  the  debtor,  by  his  own  act,  to 

defeat 
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defeat  the  creditor.  The  Courts,  therefore,  have  con-  1882. 
stmed  the  words  in  that  act  as  applying  to  a  seizure, 
and  not  to  a  sale.  At  all  events,  whether  this  conjecture 
be  right  or  wrong,  the  decisions  amount  only  to  a  con- 
struction of  words  in  a  particular  act  of  parliament  with 
Teference  to  the  scope  and  object  of  the  act,  and  cannot 
tSsct  the  general  law ;  and  it  is  also  to  be  remembered 
that  the  crown  is  not  mentioned  in,  or  bound  by  that 
act  The  case  of  Clerk  v.  Withers  (a)  is  also  pressed  as 
establishing  the  doctrine  that  the  property  is  taken  out 
of  the  debtor  by  the  sheriff's  seizure ;  but  no  such  doc- 
trine is  there  laid  down. 

The  &cts  of  the  case  were  shortly  these :  an  adminis- 
trator recovered  a  judgment  by  default  against  Clerks 
he  sued  out  sl  Jieri  facias^  and  Withers^  the  then  sheriff, 
seized  ClerVs  goods.     Before  sale  the  administrator  died, 
then  Clerk  sued  Withers  (who  had  gone  out  of  office  in 
the  meantime}  to  have  restitution  of  his  goods,  contend- 
ing that,  as  the  Plaintiff  was  an  administrator,  his  exe- 
cutor or  administrator  could  not  have  the  benefit  of  the 
judgment,  and  that  any  new  administrator  de  bonis  turn 
could  not,  because  the  judgment  was  by  default.     An- 
other point  was  raised,  which  is  not  material  here,  as  to 
Withers  having  quitted  office.     After  much  argument  it 
vas  held,  that  the  action  would  not  lie,  because  Clerk 
vfls  discharged  from  the  debt  by  the  seizure  of  the  shi^ 
tS  ad  valeniianij  and  that  the  sheriff  having  seized  in 
the  lifetime  of  the  Plaintiff,  must  account  to  his  repre- 
sentati?e.     All  this  is  perfectly  consistent  with  the  posi- 
tion, that  the  general  property  in  the  goods,  even  after 
s^re,  remained  in  Clerk^  and  establishes  only  that  the 
^btor  himself  cannot  defeat  an  execution  once  begun, 
nor  get  back  his  goods  after  a  seizure  under  Ajlerijacias^ 
^tbout  payment  of  the  debt. 

ft 

(a)  a  Ld.  Rajm,  107a.)  6  Mod,  a9o.>  and  other  place*. 
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It  is  argued,  also,  that  when  goods  are  once  seized 
under  ttJleriJaciaSf  the  sheriff  must  go  on  to  perfect  the 
execution ;  and  thateven  a  writ  of  error  will  not  operate 
as  a  supersedeas.  The  cases  to  establish  this  position 
are  somewhat  confused;  but,  admitting  it  to  be  estab- 
lished, the  doctrine  of  change  of  property  does  not  fol- 
low, for  the  bringing  the  writ  of  error  is  here  also  the 
act  of  the  debtor  himself  For  these  reasons,  and  on 
the  authority  of  the  cases  I  have  mentioned,  and  some 
others  |p  which  I  must  refer  hereafter,  I  conceive  that 
the  property  in  the  goods  is  not  so  altered  by  the  seisure 
of  the  sheriff  under  the  Jleri  Jacias  as  that  the  extent 
cannot  take  effect. 

I  come  now  to  consider  what  is  the  effect  of  the  sta- 
tute SS  Hen.  8.  c.  S9.  s.  74*  Premising  that  it  appears 
to  me  somewhat  doubtful  whether  that  section  applies 
to  any  writ  of  extent  issued  in  the  first  instance,  com- 
monly called  an  immediate  writ  of  extent,  and  whether 
k  was  not  intended  to  a{^Iy  only  to  the  king^s  writs  of 
execution  after  judgment,  or  award  of  execution  ob- 
tained by  him  in  a  suit,  I  am  of  opinion  that,  if  it  does 
apply  to  such  an  extent  as  the  present,  it  does  not, 
under  the  circumstances  stated,  prevent  its  priority. 
That  statute  created  certain  new  courts,  and  it  must  be 
admitted  that  it  gave  the  king  some  new  ri^ts;  for  the 
fiftieth  section  gives  to  bonds  made  to  the  king  the 
effect  of  statutes  staple ;  and  the  fifty-third  section  gives 
the  king  the  same  remedy  on  those  bonds  as  the  subject 
had  had  on  statutes  staple.  Then,  after  various  other 
matters,  comes  the  seventy-fourth  section,  at  a  great  dis- 
tance, and  it  is  this :  ^*  That  if  any  suit  be  commenced 
or  taken,  or  any  process  be  hereafter  awarded  for  the 
king,  for  the  recovery  of  any  of  the  king^s  debts,  that 
then  the  same  suit  or  process  shall  be  preferred  before 
the  suit  of  any  person  or  persons.  And  that  our  sove- 
reign lord  the  king,  his  heirs  and  successors,  shall  have 

first 
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first  execution  against  any  defendant  or  defendants  of  1882. 
and  for  his  said  debt,  before  any  other  person  or  per- 
sons, so  always,  that  the  king's  suit  be  taken  or  com- 
menced, or  process  awarded  for  the  said  debt,  at  the 
suit  of  our  said  sovereign  lord  the  king,  his  heirs  or  suc- 
cessors, before  judgment  given  for  the  said  other  person 
or  persons." 

Now,  in  order  to  arrive  at  the  true  meaning  of  this 
dsose,  I  think  we  must  look  at  the  state  of  the  law  be- 
fore and  at  the  time  of  the  passing  of  the  act.     At  com- 
mon law  the  king  might,  by  his  writ  of  protection, 
prevent  any  subject  from  suing  his  debtor  at  all  until  the 
king's  debt   was   satisfied.     Co.LiLlSl.      By   statute 
25  Edw.  3.  c.  19.  it  was  provided,  that  notwithstanding 
such  writs  of  protection,  the  subject  creditor  might  sue 
tbe  debtor  to  judgment,  but  not  have  execution  till  the 
king's  debt  was  satisfied ;  and  if  the  creditor  would  un* 
dertake  for  the  king's  debt,  he  should  then  have  execu- 
tion both  for  it  and  his  own.     Such  writs  of  protection 
bate  long  since  ceased,  and  Lord  Coke  says,  that  he 
cannot  say  any  thing  of  them  for  his  own  experience, 
but  there  is  no  doubt  that  they  were  in  use  at  the  time 
of  the  passing  33  Hen.  8.,  that  act  having,  by  the  fiftieth 
section,  made  bond  debts  to  the  king  binding  on  the 
land  of  the  debtor  from  the  date  of  the  bond,  which  they 
were  not  before.     The  seventy-fourth  section  seems  to 
baTe  been  inserted  for  the  benefit  of  the  subject,  prima- 
rily with  a  view  to  land,  and  so  as  to  prevent  the  king's 
bonds  from  binding  the  land  as  against  the  judgment  of 
a  subject,  which  also  bound  the  land,  unless  the  king, 
by  patting  his  bond  in  force  before  such  judgment  ob- 
tabed,  had  expressed  his  intention  so  to  bind  the  land ; 
bat  the  seventy-fourth  section  was  also  inserted,  ^  it 
seems  to  me,  with  a  reference  to  the  very  prerogative  of 
tbe  king,  of  preventing  the  execution  of  the  subject; 
and  so,  having  first  execution  himself,  restricted  as  it  was 

by 
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1 832.        by  25  Echo.  S.  c.  19. ;  and  in  this  view  it  applies  to  ali 
proceedings  for  recovery  of  the  king's  debts,  and  tc 
executions   against  goods  as  well  as    lands;    knd  il 
abridges  the  power  of  the  crown,  as  it  has  been  consi- 
dered to  do  in  The  Aitamey  General  v.  Andrew,  (a)  Foi 
since  the  SS  Hen.  8.  the  crown  cannot  interpose  and  pre- 
vent the  subject's  execution,   when  he  has  obtained 
judgment  before  the  crown  process  is  awarded :  but  Id 
that  case  the  subject  may  sue  out  hb  execution,  and 
reap  the  fruits  of  it,  if  he  can  sell  before  the  king's  exe- 
cution comes  into  the  sheriff's  hands.     By  obtaining  a 
judgment  before  the  crown  process  awarded,  the  subject 
entitles  himself  to  run  a  race  with  the  crown,  so  to 
speak,  which  he  could  not  do  before  the  stat.  SS  Hen.  8. 
nor,  as  I  apprehend,  can  do  even  now,  where  he  has  not 
so  obtained  judgment.     Although  in  all  cases,  accord- 
ing to  The  Attorney  General  v.  Fort^  reported  in  a  note 
to  The  King  v.  Giles  (6),  if  the  crown  suffers  the  goods 
to  be  sold  under  a  Jieri  facias  before  it  interposes,  its 
process  is  too  late,  whether  sued  out  before  or  after 
judgment  obtained  by  the  subject.    The  stat.  S$  Hett.S, 
only,  as  I  humbly  conceive,  enables  the  subject  to  run  a 
race  with  the  crown  in  certain  cases,  but  it  leaves  the 
issue  of  that  race  to  depend  on  the  common  law  maxim, 
which  I  stated  long  ago,  *^  Quando  Jus  damini  reps  d 
subditi  insimul  concurrtmtjtis  regis  pra/erri  debet/*  whidi 
maxim  is  not  denied,  and  is  established  by  numeroas 
cases.     Otherwise,  if  the  words  of  the  seventy-fourth, 
section  are  to  be  taken  in  their  literal  sense,  this  absurdi 
consequence,  among  others,  would  follow ;  that  if  a  sub^^ 
ject  obtained  judgment,  but  did  not  take  out  executionj 
for  six  months,  another  subject  might  in  the  interim 
commence  a  suit,  proceed  to  judgment,  take  out  afrft 

9 

facias  and  deliver  it  to  the  sheriff,  and  so  obtain  pri^ 

{a)  Hardr,  ^^.  and  in  7  Rep.  (b)  8  PricCf  364. 

f  s.  Cec$t%  case,  and  other  cases. 
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oritj ;  but  that  the  crown  could  not :  or,  as  it  is  well  put       1 832. 
in  the  argument  in  Borke  v.  Dayrell((a)y  MA.  recover 
judgment  against  the  king's  debtor  on  the  1st  of  January j 
bat  do  not  deliver  his  writ  of  execution  till  the  4thy  and 
B.  also  recover  judgment  against  the  same  person  on 
the  3d,  and  deliver  his  writ  on  the  same  day,  and  on 
the  2d  an  extent  issues  at  the  suit  of  the  crown,  and  is 
ddivered  to  the  sheri£^  according  to  the  construction 
contended    for  this  absurdity  would  follow,   that  the 
king  would  not  be  preferred  as  against  A.^  though  he 
woald  as  against  J3.,  and  yet  it  must  be  admitted  that 
B,  is  entitled  to  a  preference  against  A.    The  literal 
meaning  of  the  words  of  this  section  cannot,  therefore, 
be  adopted ;  nor  am  I  able  to  see  any  construction  that 
ctn  reasonably  be  put  upon  the  statute  other  than  that 
which  I  have  imperfectly  expressed,  but  will  be  found 
infinitely  better  stated  in  Mr.  Baron   GrahavCs  judg- 
ment in  this  very  case  (6),  and  in  Lord  Chief  Baron 
Macdonald^s  judgment  in   7^e  King  v.  Wells  and  All" 
mitt,  (c)    Mr.  fVest  says,  in  his  book  on  extents,  p.  108., 
that  the  statute  33  /7.  8.  gave  the  crown  a  new  kind  of 
execution  for  all  its  debts,  a  species  too  of  execution  which 
before  the  statute  was  the  subject's,  and  the  subject's 
only.    This  he  deduces  from  the  fiftieth  and  fifty-third 
sections  of  that  act     I  think  that  he  is  wrong  in  that 
?iew  of  the  statute,  and  that  the  proceeding  by  extent 
in  the  first  instance  at  the  suit  of  the  crown  existed 
long  before  the  statute  of  33  H.  8.  and  was  only  mo- 
dified and  restricted  by  that  act     But  whether  he  be 
right  or  wrong  is  not,  in  my  humble  opinion,  material, 
for  even  if  he  be  right,  I  still  hold  that  the  true  con- 
struction of  the  statute  is  that  which  I  have  already 
expressed. 

(a)  4T.IL  406.  {c)  Reported    in   a  note    to 

(h)  8  Priuf  36a.  Tbunton  y.  Jlfi//r,  x6  Eojtf  378. 
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I  will  now  proceed  to  consider  some  of  the  cases  in 
which  the  question  has  arisen  or  been  discussed.  And, 
first,  the  case  of  Uppom  v.  Summer,  (a)  In  that  case 
the  sheriff,  on  the  18th  of  Aprils  seized  one  Cannes 
goods  under  a  Jieri  facias  at  the  suit  of  Uppom^  the 
plaintiff,  returnable  on  the  12th  of  May.  On  the  24th 
of  Aprilj  before  sale,  an  extent  was  sued  out  and  de- 
livered to  the  sheriff.  The  sheriff  sold  under  the  extent 
and  returned  ntdla  bona  to  the  ^fieri  faciasj  upon  which 
Uppom  brought  his  action  for  a  false  return.  A  ver- 
dict was  taken  for  the  plainti£^  subject  to  the  opinion 
of  the  Court  of  Common  Pleas  on  a  case.  The  plain- 
tiff's  counsel  first  admitted  that  they  could  not  support 
their  case,  and  the  verdict  was  set  aside ;  but  afterwards, 
on  their  application,  the  Court  let  them  in  to  argue  it. 
It  was  argued  by  Serjeant  Walker^  for  the  plaintiff,  who 
put  the  case  on  the  statute  83  jET.  8.  c.  39.  The  judg- 
ment was  given  by  Gould  J.  in  Easter  term  9  6. 3.,  de- 
livering the  opinion  of  Lord  C.  J.  De  Grey^  himself, 
NareSf  and  Blackstone  Js.  He  grounds  his  judgment, 
first,  on  the  statute  of  33  Hen.  8.,  as  to  which  I  have 
already  spoken :  and,  secondly,  on  authorities  which  I 
will  proceed  to  examine.  He  first  distinguishes  Stringe- 
feUaofs  case  (i),  as  not  having  arisen  on  a  judgment,  but 
on  a  statute  staple,  and,  therefore,  not  being  within  the 
provisions  33  Hen.  8. ;  and  then  relies  on  the  cases  of 
Lechmerey.  Thorougkgood{c)f  and  The  Attomey^General 
V.  Andrew  (d),  and  on  a  passage  in  Lord  C.  J.  Comyns's 
Digestj  tit.  Debtj  (G  8.)9  who,  after  reciting  33  Hen.  8., 
says,  *^  Therefore,  if  execution  be  upon  a  judgment 
against  the  king's  debtor,  and  before  a  venditioni  cx^ 
ponaSf  an  extent  comes  at  the  king's  suit,  those  goods 
cannot  be  taken  upon  the  extent;"  and  cites  for  this 


(a)  %  BI.  xajz.  1994. 
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(e)  3  MoJ.  936. 
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position  the  two  cases  just  above  mentioned.     And 
Goidd  J.  also  mentions  the  case  of  The  King  v.  Dickens 
son,  (a)     That  was  a  question  as  to  the  administration 
of  assets,  in  which  the  point  decided  was,  that  a  judg-* 
meDt  creditor  of  the  deceased  should  be  preferred  to  a 
simple  contract  creditor,  who,  being  a  debtor  to  the 
crown,  had,  after  the  death  of  the  deceased,  procured 
an  extent  in  aid.    A  case  wholly  foreign  to  the  question 
in  Uppom  v.  Summer.    The  authorities,  therefore,  on 
which  Lord  C.  B.  Comyns  and  Gould  J.  rely,  are  re- 
duced to  the  two  before  mentioned,  Lechmere  v.  Tho- 
mighgoodj  and  The  Attorney-General  v.  Andrea),  Gould  J. 
says,  that  the  former  of  these  cases  is  obscure,  arising 
from  its  being  reported  piecemeal,  and  in  different  books, 
aad  recommends  reading  them  in  order  of  time,  as  they 
occur,  Tiz.  the  pleadings  2  Jac.  2.,  2  Ventr.  159. ;  the  first 
argument,  4  Jac.  2.,  3  Mod,  236. ;  the  second  argument 
and  judgment,   \W,S^  3f.,  Comb.  123.  1  Sh(m.  12. ;  and 
a  sabseqaent  action  between  the  same  parties,  in  effect, 
in  the  Common  Pleas  in  Lechmere  v.  Toplady.  {b)   I  have 
read  them  all  in  that  order,  and  although  there  are  some 
loose  dicta  and  extra-judicial  matters  stated,  yet  it  is 
easy  to  find  out  what  points  were  really  determined  ;  and 
they  were  simply  these :  first,  that  in  an  action  of  tres- 
pass by  assignees  of  a  bankrupt  against  a  sheriff*  who 
had  seized  goods  under  2k  Jieri  facias  after  a  secret  act  of 
bankruptcy,  the  sheriff  could  not  be  made  a  trespasser 
by  relation :  this  was  Lechmere  v.  Thoroughgood :  and, 
secondly,  that  in  an  action  of  trover  for  the  same  seizure 
against  the  execution  creditor,  the  judgment  for  the 
sheriff  in  the  action  of  trespass  was  a  good  bar  by  way 
of  estoppel :  that  was  Lechmere  v.  Toplady.     I  do  not 
mean  to  say  that  I  at  all  agree  to  the  decision  on  the 
last  point ;  but  it  was  the  point  decided,  and  tlie  only 
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{b)  %  Ventr.  169. 
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point.  With  respect  to  Lechmere  v.  Thoroughgpod^  the 
facts  were  shortly  these :  —  The  sheriff  seized  goods  of 
one  Tofladt/j  on  the  29th  of  Aprils  under  2ijierifacia$j 
after  a  secret  act  of  bankruptcy,  committed  on  the  28th 
of  April  i  and,  whilst  the  goods  remained  in  his  hands 
unsold,  VIZ.,  on  the  4th  of  May^  an  extent  at  the  suit  of 
the  crown  against  Toplady  was  delivered  to  him.  On 
the  5th  of  May,  a  commission  of  bankruptcy  issued 
against  Toplady^  under  which  the  Plaintiffs  were  ap- 
pointed assignees,  and  sued  the  sheriff  in  trespass.  A 
special  verdict  was  found,  and  it  was  held  that  the 
action  would  not  lie.  Some  of  the  reports  say,  that  it 
was  held  that  the  extent  came  too  late ;  but  this  point 
could  not  have  been  determined;  for  the  crown  was  no 
party  to  the  suit,  and  was  not  heard ;  therefore  no  right 
of  the  crown  could  be  decided  in  it.  Again,  the  crown 
and  the  execution  creditor  were  on  the  same  side;  tlie 
sheri£^  the  defendant,  having  seized  for  both :  no  point, 
therefore,  as  between  them,  could  arise  in  the  case, 
especially  as  the  defendant  succeeded,  because  it  was 
held  that  the  sheriff  could  not  be  made  a  trespasser  by 
relation.  All  the  reports  agree  in  stating  that  to  be 
the  point  decided  :  even  Comberbach  so  states,  although 
he  makes  Lord  Holt  C.  J.  say,  ^^  The  property  in 
goods  is  vested  by  the  delivery  of  ihtd  Jleri  faciasj  and 
the  extent  afterwards  for  the  king  comes  too  late^  and 
tlib  by  the  statute  of  frauds  and  perjuries.''  This  must 
be  a  mistake:  it  is  contrary  to  Lord Holfs  own  position 
in  SmaUcomb  v.  Cross  (a).  It  is  wholly  beside  the  ques- 
tion before  him,  and  makes  him  consider  the  statute  of 
frauds  as  binding  on  the  king,  who  is  not  named  in  it. 
Lord  Mansfield^  in  Cooper  v.  Ckiity,  (b)  says,  that  Lord 
HoU  could  never  say  that  the  property  in  the  goods 
vested  by  the  delivery  of  iheJteriJactaSf  and  that  the 

{a)  I  Ld,  Rajm.  ^51.  [b)  i  Burr.  ao. 

extent 
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extent  for  the  king  afterwards  came  too  late,  and  adds,       1882. 
—  "  No  inception  of  an  execution  can  bar  the  crown: '' 
and  Lord  EUenborough  also  points  out  the  inaccuracy  of 
Omberbach  very  forcibly  in  Payne  ▼.  Drewe.  (a) 

With  respect  to  the  case  of  the  Attorney  General  v. 
AndreoD  (i),  it  is  quite  apparent,  from  a  perusal  of  that 
case,  that  the  execution,  which  was  by  elegit^  was  per- 
fected and  completed  by  delivery  of  the  lands  before 
the  king's  writ  issued ;  and  then,  as  Lord  C.  B.  Steel 
says,  *'  the  subject's  title  is  prior  to  the  king's,  and  is 
executed."  The  same  law  and  the  same  consequences 
have  since  been  held  to  attach  in  The  Attorney  General 
^'Icrt^{c)  and  in  Svxiin  v.  Morland.{d)  These  two 
cases  cited  do  not,  therefore,  bear  out  the  position  of 
Lord  C.  B.  Comyns^  nor  the  decision  in  Uppom  v. 
^^amer;  and  that  decision  must  be  supported  if  at  all 
00  the  sUitute  38  Hen.  8.,  on  which  I  have  already 
remarked.  ^ 

The  next  case  is  Borke  y.  DayreU{e)i  that  case 
was  decided  principally  on  the  authority  of  Uppom  v. 
&a»i€r,  and  the  authorities  there  cited ;  and  if  they 
are  shewn  to  be  wrong,  the  decision  in  Rorke  v.  Day^ 
r^ff  is  wrong  also.  Lord  Kenyon  puts  the  case  on  the 
groQod  of  change  of  property ;  for,  he  says,  ^*  That  as 
long  as  the  property  of  the  debtor  remains  unaltered, 
and  an  execution  at  the  suit  of  a  subject,  and  an  extent 
at  the  king's  suit  issue  against  the  debtor,  the  title  of 
the  latter  must  prevail :  for  the  point  to  be  considered 
in  diese  cases  is,  in  whom  is  the  property  ?"  He  adds, 
*^  I  hate  always  understood  it  to  be  clear  and  settled 
(and  this  question  has  very  frequently  occurred  in  the 

W  4  A»i/>539.  (^)  *  •S'"*-  ^  Bingb,  370- 

(h)  Hardr.  17.  (e)  4  T.  R.  40%. 

(c)  Reported  m    a    note   to 

L  8  Exchequer), 
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1832.       Exchequer),  that  if  an  extent  at  the  suit  of  the  crown 
be  tested  prior  to  the  time  when  the  subject's  execution 
is  delivered  to  the  sheriff,  the  former  shall  have  the 
preference.     But  as,  by  the  common  law,  abridged  as  it 
is  by  the  statute  of  frauds,  the  property  of  the  debtor's 
goods  is  bound  by  delivery  of  the  writ  to  the  sheriff 
there  then  remains  no  property  in  the  debtor  on  which 
the  prerogative  of  the  crown  can  attach."     Now,  with 
all  possible  respect  for  every  thing  which  fell  from  Loid 
Keni/ofif  I  humbly  conceive  that  he  has  here  confounded 
the  binding  the  property  in  goods,  and  the  alteration  of 
the  property,  and  that  he  is  mistaken  in  supposing  that 
the  property  in  goods  is  or  ever  was  at  all  bound  or 
altered,  either  by  the  teste  or  delivery  of  the  writ,  as 
regards  conflicting  writs ;  and  that  the  binding  is  only 
as  regards  the  debtor  himself,  as  I  have  before  shewn ; 
and  if  so,  the  very  foundation  of  his  judgment  fails. 
The  other  judges  put  the  case  on  the  stat.  33  Hen.  8. 

These  are  the  only  decisions  in  favour  of  the  subject's 
execution:  for  l^iirston  v.  Mills  {a)  went  off  on  another 
point.  Against  them  are  the  uniform  decisions  of  the 
Court  of  Exchequer;  one  of  which  is  reported  at 
length,  Vfz.,  The  King  v.  Wells  and  AUnutt^  in  the  note 
to  Thurston  v.  Mills,  {b)  This  is  subsequent  to  both 
Uppom  V.  Sumner  and  Borke  v.  Dayrellj  which  are 
cited  and  relied  on  in  argument  Now,  without  fully 
agreeing  to  every  word  that  is  said  by  Lord  C.  B.  Mac^ 
donalcU  in  giving  the  judgment  of  the  Court,  (some  of 
whose  positions  according  to  the  letter,  I  confess,  ap- 
pear to  me  untenable,}  I,  for  one,  am  perfectly  satisfied 
with  the  general  reasons  given  in  that  judgment  The 
[tame  point  was  again  discussed  and  decided  in  The 
King  V.  l^qper  and  Allen  (c),  which  is  still  later. 


(a)  z6  Eajty  %S4»  (0  ^  Pricef  1X4, 

(3)  x6J3ajf,a78. 
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1882.  sheriff  to  deliver  in  the  one  case,  whereas  in  the  other 
he  may  and  ought  to  sell  without  a  venditioni  exponas; 
but  this  difference  cannot  vary  the  effect  of  Ithe  seizure* 
The  principle  established  in  Stringe/eUow*s  case,  is,  in 
the  words  of  Lord  Manffield,  that  no  inception  of  an 
execution  can  bar  the  crown.  Siringefettaafs  case  was 
against  the  opinion  of  some  of  the  profession  at  the 
time,  but  it  has  been  recognized  as  good  law  many 
times  since,  and  seems  to  me  to  be  directly  in  point. 
Next  comes  Curson^s  case  (a),  which  only  shews  that 
after  delivery  under  a  liberate  the  king's  writ  is  too  late. 
In  The  King  v.  Peck  (6),  it  was  taken  for  granted  that  if 
an  extent  comes  after  seizure  under  a  Jleri  Jacias  and 
before  sale,  it  shall  be  preferred. 

In  The  Attorney -General  v.  Capel  (c),  the  point  de- 
cided arose  out  of  a  bankruptcy,  the  king's  writ  being 
preferred  after  an  act  of  bankruptcy,  and  before  assign- 
ment by  the  commissioners.  It  is  not  in  point  to  tbe 
present  question ;  but  at  the  end  of  the  judgment  aie 
these  words :  —  *^  Extents  have  been  held  good  that 
have  been  made  upon  goods  actually  levied  by  virtue  of 
ajlerijaciasf  and  in  the  sheriff's  custody;  the  extent 
coming  before  a  bill  of  sale  made,  so  as  the  property 
was  not  altered." 

Also  in  Smallcomb  v.  Buckingham  (d\  which  is  the 
same  case  as  is  elsewhere  called  Smallcomb  v.  Crosh 
there  is  a  dictum  to  the  same  effect :  and  many  others 
in  other  places :  all  which  dicta  I  merely  notice  to  put 
tliem  in  opposition  to  other  dicta  as  to  the  vesting  and 
alteration  of  property  by  seizure.  Lastly  comes  tbe 
case  of  The  King  v.  Cotton,  {e)  That  was  the  case  of 
goods  seized  under  a  distress  for  rent;  and  it  was  held 

(a)  3  LeoUf  439.    4  Leon.  16,  (d)  5  Med.  3764 

(b)  Bunb.%,  (e)  Parkerfiiu 

that 
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that  they  were  still  liable  to  be  taken  under  an  extent        1882. 
at  the  suit  of  tbe  king,  though  in  the  custody  of  the 
law,  and  therefore  privileged  from  being  taken  in  exe- 
cution by  a  subject.     It  is  said  that  this  case  is  not  in 
point,  because  no  property  at  all  in  the  goods  is  gained 
by  tbe  distrainor,  who  can  neither  maintain  trespass 
nor  croTer  for  them;  and  that  such  is  the  ground  of 
tbe  decision,  inasmuch  as  it  lay  on  the  claimant  in  the 
Exchequer  to  prove  property  in  himself  against  the 
crown.     Now,  on  looking  at  the  whole  of  the  elaborate 
judgment  of  Lord  C.  B.  Parker  in  that  case,  I  do  not 
find  that  he  puts  the  case  on  the  form  of  the  pleading, 
but  on  the  general  principle  that  the  property  is  not 
altered,  and   therefore  the  king  has  preference:    and 
throoghoat  his  judgment  he  cites  cases  as  to  the  effect 
of  seizure  under  a  Jleri  facias^  proceeding  upon  that 
principle.     I  consider,  therefore,  that  this  case  is   a 
strong  authority  upon  principle,  unless  it  can  be  shewn 
that  seizure  by  the  sheriff  alters  the  property ;  and  I 
submit  that  the  contrary  has  been  shewn.     It  is  true 
that  neither  Striiigefellaafs  case  nor  The  King  v.  Cotton 
are   direct    authorities    with    regard    to    the    statute 
SSHen.S.1  because  in  neither  of  them  had  the  subject 
obtaioed  judgment     Upon   the  whole,  then,  whether 
with  reference  to  the  statute  33  Hen.  8.,  or  independ- 
ent of  it,   the  main  points  appear  to  me  to  be,  was 
the  property  changed  by  the  seizure?  and  were  the 
king's  writ  and  the  subject's  concurring  ?     I  say,  that 
the  property  was  not  changed,  and  that  the  writs  were 
coocarnDg. 

My  answer,  therefore,  to  the  first  of  your  Lordship's 
questions  is,  that,  in  my  opinion,  the  writ  of  extent 
shall  be  executed  by  the  sheriff,  by  extending  the  same 
goods,  sdzing  them  into  the  king's  hands,  and  selling 
them  to  satisfy  the  crown  debt,  without  regard  to  the 

writ 
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1832.       writ  oi  Jieri  facias  under  which  he  had  first  seized 
them. 

With  regard  to  the  second  question,  I  find  it  uni- 
formly considered  that  (when  once  it  has  issued)  an 
extent  in  aid  has  all  the  force  and  all  the  incidents  of 
an  extent  in  chief;  and  therefore  I  am  of  opinion  that, 
all  things  remaining  the  same,  it  does  not  make  any 
difference  whether  the  writ  of  extent  was  in  chief  or 
in  aid. 

Alderson  J.  The  first  question  proposed  by  your 
Lordships  for  our  consideration  is  in  substance  this: 
—  Whether,  when  goods  seized  by  a  sheriff,  under  a 
writ  of  Jieri facias  remain  in  his  hands  unsold,  a  writ  of 
immediate  extent  tested  after  such  seizure  does,  upon 
its  delivery  to  such  sheriff,  entitle  the  crown  to  a 
priority  of  execution :  and  afler  fully  considering  that 
question,  I  have  arrived  at  the  conclusion  that  it  must 
be  answered  in  the  affirmative. 

This  subject  has  been  for  a  long  period  vexata  quesiio 
in  our  courts.  And  in  order  the  more  clearly  to  ex- 
plain the  grounds  on  which  my  opinion  is  founded,  it 
will  be  useful  to  advert,  in  the  outset,  to  the  extent  of 
the  prerogative  of  the  crown  as  to  its  debts,  and  the 
principles  on  which  that  prerogative  depends ;  and  then 
to  proceed  to  examine  the  authorities,  and  the  reasons 
assigned  for  those  determinations  which  are  to  be  found 
in  our  books  on  this  point. 

The  prerogative  of  the  crown  as  to  its  debts  is  laid 
down  in  various  books,  and  cannot,  I  apprehend,  be 
doubted.  Lord  Coke^  in  Harberfs  case  (a),  states 
*^  that,  at  the  common  law,  the  body,  land,  and  the 
goods  of  the  accountant,  or  the  king's  debtor,  were  liable 

(a)  3  R€p,  la. 

lo 
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to  the  king's  execution : "  and  he  adds,  that  there  were        18S2. 
*<  infinite  precedents  in  the  Exchequer "  to  prove  this, 
antecedent  to  the  33  Hen,  8.  c.  39.     Lord  ChieF  Baron 
Gilbert  also,  in  his  History  of  the  Exchequer,  lays  it 
down  that  the  second  summons  of  the  pipe  is  ^^  in  the 
nature  of  a  levari  Jacias  against  the  body,  lands,  and 
goods  of  the  debtor:"  and  in  Foster  v.  Jackson  (a)  the  law 
is  Tery  clearly  laid  down  thus :  —  '*  It  is  a  prerogative 
to  the  king  to  have  execution  of  body,  lands,  and  goods; 
not  communicated  to  the  subject  but  in  case  of  statute 
merduint  and  statute  staple,  and  recognizance  of  that 
natare;  which  is  by  the  statute  law;  and,  therefore,  the 
case  pat  in  Bloomfield^s  case,  that  where  the  party  was 
taken  in  execution  upon  a  statute  and  died,  and  yet 
execution  was  had  against  goods   and  lands  after,  is 
Dodiing  in  this  case,  for  they  were  all  due  at  the  first, 
and  therefore   may  be   taken    at  once   or  severally.'* 
And  in  Madoa^s  History  of  the  Exchequer^  vol.  2.  p.  IBS. 
and  subsequent  pages,  a  great  variety  of  instances  con- 
firmatory of  this  passage  of  Lord  Hobart  in  all  its  parts 
will  be  found. 

I  have  cited  this  passage  from  Lord  Hobart  at  full 
length,  because  I  shall  have  occasion  again  to  refer  to  it 
in  considering  the  true  construction  which  ought  to  be 
pat  on  the  statute  33  Hen.  8.,  and  because  I  think  it 
will  be  found  to  afibrd  a  sufficient  clue  to  enable  Us  to 
discover  what  was  the  real  change  in  the  law  produced 
by  that  statute  as  to  the  prerogative  of  the  crown. 

It  is  unnecessary  to  cite  other  authorities  on  this  sub- 
ject The  result  of  them  all  being,  as  I  conceive,  that 
the  king  at  common  law,  by  his  prerogative,  could  either 
by  one  writ,  or  by  successive  writs,  as  he  might  find  it 
convenient,  seize  the  body,  lands,  and  goods  of  his 
debtor:  and  further,  that   this  was   originally  a   pre- 

(a)  Hob,  6o. 

rogative 
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1882.  rogative  peculiar  to  the  crown,  but  afterwards  extended 
to  the  subject,  viz.  as  to  the  body  of  the  debtor,  by 
the  statute  of  Marlebridge^  c.  23.,  the  statute  Westm.  2. 
c.  11.,  and  the  statute  25  fr/to.  S.;  and  to  the  lands  by 
the  statute  Westm.  2.  c«  18.;  and  in  the  cases  of  statute 
merchant  and  statute  staple,  and  recognizance  in  nature 
of  statute  steple,  by  13  Edw.  1.  27  Edw.  8.  and  23  H.  8. 
c.  6.,  to  the  body,  lands,  and  goods. 

The  next  prerogative  of  the  crown  about  which  I  ap- 
prehend there  is  no  dispute  is,  that  where  the  right  of 
tlie  crown  and  the  subject  concur,  that  of  the  crown  is 
to  be  preferred  {a) ;  a  prerogative  depending  first  on  the 
principle  that  no  laches  is  to  be  imputed  to  the  king,  who 
is  supposed  by  our  law  to  be  so  engrossed  by  public 
business  as  not  to  be  able  to  take  care  of  every  private 
affair  relating  to  his  revenue;  GiW,  Hist  Exchequer ^  110.; 
and,  secondly,  on  the  ground  that  by  the  king  is  in  re- 
ality to  be  understood  the  nation  at  large,  to  whose  in- 
terest that  of  any  private  individual  ought  to  give  way. 
In  the  quaint  language  of  Lord  Cokcj  Thesaunts  Regis  est 
firmamentum  pads  et  fundamentum  belli.  And  until  re- 
strained by  various  enactments  of  the  statute  law,  this 
prerogative  extended  to  prevent  the  other  creditors  of 
the  king's  debtor  from  suing  him,  and  the  king's  debtor 
from  making  any  will  of  his  personal  efiects  without 
special  leave  first  obtained  from  the  crown.  But  with- 
out further  adverting  to  this  ancient  state  of  the  pre- 
rogative, it  is  clear  that  at  this  day  the  rule  is,  that  if 
the  two  rights  come  in  conflict,  that  of  the  crown  is  to 
be  preferred. 

I^  however,  the  right  of  the  subject  be  complete  and 
perfect  before  that  of  the  king  commences,  it  is  manifest 
that  the  rule  does  not  apply,  for  there  is  no  point  of 
time  at  which  the  two  rights  are  in  conflict;  nor  can 

there 
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there  be  a  question  which  of  the  two  ought  to  prevail  in  1832. 
a  case  where  one,  that  of  the  subject,  has  prevailed 
already.  But  if  whilst  the  right  of  the  subject  is  still 
in  progress  towards  completion,  the  right  of  the  crown 
arises,  it  seems  to  me  that  the  two  rights  do  come  into 
conflict  together  at  one  and  the  same  time,  and  that  the 
consequence  in  that  case  is  that  the  right  of  the  crown 
ought  to  prevail.  Lord  Mansfield  expresses  this  pro- 
position in  shorter  language  when  he  says,  **  No  in- 
ception of  an  execution  can  bar  the  crown :"  Cooper  v. 
Chiti^,  (a) 

Now,  if  we  proceed  to  apply  these  principles  to  the 
determination  of  the  present  case,  it  w*ill  appear  that 
tbe  material  facts  are  these:  J.S.  has  obtained  judg- 
ment against  a  crown  debtor,  has  issued  vl  Jieri  facias 
upon  that  judgment,  and  has  delivered  the  writ  to  the 
sheriff,  and  the  sheriff,  in  execution  thereof,  has  seized 
the  goods  of  the  crown  debtor:  the  question  then  is 
this,  Is  the  right  of  the  subject  perfect  at  the  time  when 
the  goods  are  seized  by  the  sherifi^  or  is  there  any 
brther  act  to  be  done  in  order  to  make  that  right 
coDsommale? 

The  most  simple  criterion  of  this  seems  to  be,  whether, 
withoat  any  thing  further  being  done,  the  execution  credi- 
tor is  entitied  to  call  upon  the  sheriff  for  the  possession 
of  the  goods  or  to  pay  him  the  debt.  Now,  I  do  not 
hdiere  that  it  was  ever  contended,  that  the  execution 
creditor  is  entitied  to  the  possession  of  the  goods  them- 
selves, unless  under  some  contract  made  between  the 
sheriff  and  him,  which  would  be  equivalent  to  a  sale 
under  the  writ.  Nor  can  he  call  upon  the  sherifl^  even 
^  a  return  of  goods  seized  ad  valentiam^  to  pay  to 
him  the  debt  for  which  the  levy  is  made.  If  he  could, 
H  would  be  utterly  useless  to  empower  him  to  require 

(a)  xJBtfrr.  36* 
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1882.  the  sberifis  afterwards  to  proceed  to  a  sale  by  the  wril 
of  venditioni  exponas.  In  fact,  it  is  clear,  that  all  1m 
can  doi  even  after  such  return,  is  to  compel  the  sheril 
to  proceed  to  sale  by  ulterior  process  from  the  coutH^ 
There  are  many  authorities  founded  on  this  principK 
which  shew  that  a  seizure  of  goods,  ad  valeniiam,  is  od1| 
a  temporary  bar  to  the  execution  creditor,  so  long  a^ 
the  goods  remain  unsold  in  the  sheriff's  hands.  Again,! 
if  the  goods  after  seizure  are  destroyed  by  unavoidabU 
accident,  the  loss  falls  upon  the  debtor.  The  principlei 
is,  that  the  sheriff  is  excused  where  the  execution  faibl 
altogether  without  his  fault.  And,  in  that  case»  accord- 
ing to  the  doctrine  laid  down  in  Foster  v.  Jackson  [a] 
by  Lord  Hobartj  the  creditor  may  have  a  fresh  writ  of 
fieri  fadtts^  and  the  loss  falls  on  the  debtor.  There  is  a 
third  criterion,  which  is  this,  that  the  debtor,  on  tender- 
ing  the  amount  for  which  the  levy  is  made  and  the 
sheriff's  charges  thereon,  is  entitled  to  have  a  return  of 
the  goods  seized  by  the  sheriff. 

From  these  premises,  two  propositions  seem  to  me  to 
follow ;  first,  that  at  no  period  of  time  at  all  does  the 
execution  creditor  obtain  any  property  whatsoever  in 
the  goods  themselves ;  and,  secondly,  that  the  general 
property  in  the  goods  seized  remains,  until  the  sale,  in 
the  debtor,  and  is  not  changed  by  the  seizure :  WiUo'^ 
v.  Eldrington{b).  After  sale  the  case  is  very  different; 
for,  by  the  sale,  the  property  is  wholly  changed  from  the 
debtor  to  the  vendee  of  the  sheriff,  and  the  moneyi  the 
produce  of  the  goods,  then  becomes  the  property  of  the 
creditor ;  for  which  he  may  maintain  an  action  for  money 
had  and  received,  and  for  which  the  sheriff  is  re- 
sponsible to  him,  the  original  debtor  being  then  wholly 
and  finally  discharged :  Perkinson  v.  Gilford,  {c)  The 
rule  is  thus  expressly  laid  down  by  Mr.  Baron  GarraWf 

{a)  Bob.  6o.  {b)  Djer.  98  b.  {e)  Cro.  Car. 559* 

in 


IN  THE  Second  Year  op  WILLIAM  IV, 


159 


in  delivering  the  opinion  of  the  Court,  after  full  con-^ 
sideration  in  the  case  of  Higgins  v.  M^Adam.  {a)    **  The 
role  is,  that  when  execution  is  executed,  the  property  is 
changed;  and  execution  is  said  to  be  executed  when  a 
sale  has  taken  place."     It  is  not,  therefore,  till  after  the 
sale,  that  the  right  of  the  execution  creditor  becomes 
coosammate.     And  it  would  follow,  from  thence,  that  it 
is  not  till  after  the  sale  that  the  right  of  the  creditor 
ceases  to  concur  with  the  right  of  the  crown.     It^  there- 
fore, the  right  of  the  crown  arises  at  any  period  prior  to 
the  sale,  it  seems  to  me,  that  on  the  principles  above 
laid  down,   it  ought  to  have  the  preference.     A  pre- 
ference depending  on  similar  grounds,  and  terminating 
at  the  same  period,  seems  to  me  to  be  fully  recognized 
by  the  Court  of  King's  Bench  in  Hutchinson  v.  John^ 
i/an.(i}     That  was   the   case   of  two  conflicting  exe- 
cations.    The  sheriff  had  seized   under  the  writ  last 
delivered  to  him ;  but,  before  sale,  having  discovered 
that  another  writ  which  was  entitled  to  priority  had  been 
first  delivered  to  him,  he  made  sale  under  it,  and  paid 
the  surplus  only  to  the  creditor  under  the  second  writ 
under  which  he  had  seized.    And  the  Court  expressly 
decided,  that  until  sale,  he  had  a  right  so  to  do:  but, 
after  sale,  not ;  Rybot  v.  Peckham  {c)  being  an  express 
aathority  to  that  effect.      And,  it  is  observable,  that 
many  of  the  authorities  which  are  relied  on  in  the  present 
case  were  then  cited.     In  particular,  the  case  of  Ckrk 
T.  Withers*  {d)     And  the  very  proposition  now  before 
joDr  Lordships  for  decision,  it  is  to  be  observed,  was 
urged  as  clear  law  by  the  very  eminent  persons  who 
argued  that  case,  viz.  that,  till  sale,  the  extent  prevails 
over  the  prior  execution.     And,  I  apprehend  that,  prior 
lo  die  statute  of  frauds,  if  a  subject's  writ  of  execution 


1832. 


(a)  3  Tounge  &  J.  u 
{h}  1  T.  R.  729. 


(c)  1  East,  cited  in  notes,  73  z« 


had 
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1832.  had  come  to  the  sheriff  after  seizure,  but  before  sale, 
under  a  writ  of  a  subsequent  tester  the  sheriff  would 
have  been  in  like  manner  justified  in  executing  it  before 
the  other  writ  under  which  he  had  seized,  and  would 
have  been  liable  to  an  action  on  the  case  if  he  had 
omitted  to  do  so.  These  authorities  seem  to  me  to  shew 
clearly,  first,  that  no  property  passes  by  the  seizure 
fix>m  the  original  debtor  to  the  creditor;  and,  secondly, 
that  even  in  the  case  of  confiicting  rights,  as  between 
subject  and  subject,  the  point  of  time  which  the  courts 
uniformly  look  at,  the  period  when  the  execution  is 
consummate,  is  not  the  seizure,  but  the  sale  under  the 
writ 

There  is  one  case,  however,  which  requires  some 
observation,  as  it  would  seem  to  trench  upon  this  pro- 
position ;  I  allude  to  the  construction  put  by  the  courts 
upon  the  ninth  section  of  the  21  Jac.  1.  c.  19.  There 
is  no  doubt  that  the  courts  have  held,  that  the  seizure 
under  a  writ  tli  fieri  facias  was  sufiicient  to  satisfy  the 
words  **  execution,  or  extent  served  and  executed," 
contained  in  this  statute ;  and  that,  for  the  purpose  of 
protecting  the  execution  creditor  from  the  effect  of  a 
prior  act  of  bankruptcy.  But  this  was  a  decision  upon 
the  construction  of  a  particular  statute,  and  must  have 
reference,  reasonably  considered,  to  the  peculiar  objects 
of  the  legislature.  It  is  to  be  observed,  first,  that  it 
was  prior  to  the  statute  of  frauds.  The  law,  there- 
fore, then  was,  that  writs  of^.  fa.  bound  the  debtor's 
property  (as  to  all  persons  claiming  under  him),  from 
the  teste  of  the  writ  and  not  from  its  delivery  to  the 
sheriff;  so  that  it  was  then  possible  for  a  party  to  sue 
out  his  writ  ofJLfa.^  and  to  omit  to  execute  it,  and  so 
give  to  the  bankrupt  the  same  species  of  delusive  credit 
as  was  provided  against  by  the  eleventh  section  in  cases 
where  the  bankrupt  was  then  reputed  owner  of  another's 
goods.    It  was  probably,  therefore^  with  that  view  that 

this 
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tbis  clause  was  introduced,  providing  that  such  writs        1832. 

sfaoaid  not  bind,  as  against  those  who  claimed  under 

the  bankrupt,  from  their  teste,  but  only  from  the  date  of 

the  public  act  done  by  the  sheriff  in  seizing  the  goods 

under  the  writ    For  this  purpose^  that  of  giving  notice 

to  the  other  creditors,  the  seizure,  and  not  the  sale,  was 

the  important  period.    The  present  case,  however,  de* 

pends  on  the  question,  whether  the  property  is  changed, 

and  until  sale  this  is  not  the  case.    The  execution  is 

not  complete  so  a^  to  transfer  the  property  until  that 

period. 

But  it  is  urged,  and  a  great  portion  of  the  argument 
at  the  bar  turned  tipon  it,  that,  although  it  may  be, 
that  the  execution  creditor  has  no  consummate  right  till 
after  sale,  and,  although  the  general  property  in  the 
goods  remains  until  the  sale  with  the  debtor,  yet,  that 
the  sheriff  has  a  special  property  in  him  from  the  time 
of  the  seisure ;  and  that  the  crown,  in  the  event  of  the 
teste  of  the  extent  being  subsequent  to  the  seizure,  must 
take  the  goods  subject  to  that  special  property. 

There  is  no  doubt  that  a  variety  of  authorities  may 
be  dted,  establishing  as  clear  law,  that  the  crown  must 
take,  subject  to  a  special  property  created  by  the  act  of 
the  party.  In  the  case  of  the  factor.  Rex  v.  Lee  (a),  it 
was  held,  that  goods  in  his  hands,  on  which  he  had  a 
lien  for  bis  advances  made  before  the  teste  of  the  extent, 
coold  only  be  taken  by  the  crown  subject  to  that  lien. 
So  again,  in  the  case  of  goods  pawned  or  pledged  before 
the  teOe  of  the  extent;  Rex  v.  Cotton {b) :  and  in  the  case 
cffier  ▼•  Humphrey  (c)  the  same  law  prevails.  In  Ward 
V.  Ca9berd{d)  an  equitable  mortgage  created  before  the 
pai^  creating  it  became  a  debtor  to  the  crown  on  re- 
eord,  was  in  like  manner  held  to  be  valid  against  a  sub- 
sequent ext^it.    But  I  can  find  no  instance  whatever, 

{a)  6  Price,  369.  (e)  x  M*CleJI.  tg. 

[h)  Parker,  11%,  (d)  6  Price,  ^lu. 

Vol.  IX.  M  nor 
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199%       nor  do  I  believe  that  any  such  exists,  where  a  special 
property,  not  created  by  contract  between  the  crowa 
debtor  and  the  person  setting  it  up  as  between  the  crowa 
debtor  and  some  one  under  whom  such  person  claims, 
li9S  been  ever  allowed  to  prevail.     And  I  think  good 
reasons  may  be  assigned  for  the  difTerence.     In  the  case 
of  land,  if  the  subject  sell  it  before  he  became  a  crown 
debtor,  it  is  clear  that  the  sale  is  good.    Now,  on  prin- 
ciple, he  who  can  malce  a  valid  sale,  ought  to  be  allowed 
to  make  any  contract  short  of  that,  which  shall  also  be 
valid.     He  may,  therefore  make  a  valid  pledge.     The 
right  of  the  other  party  is  consummate  by  the  act  of 
pledging  or  of  sale.     But  the  cases  of  a  distress  for  rent 
before  sale ;  a  seizure  by  the  messenger  under  a  com- 
mission of  bankrupt ;  and  the  case  now  in  judgment,, 
are  very  different.     There  the  goods  are  all  takea  by  an 
adverse  proceeding  from  the  crown  debtor,  and  are  all 
under  the  custody  of  the  law  at  the  time  the  extent  is 
put  in*     The  creditor's  right  is  but  in  progress ;  and 
the  sheriff,  the  commissioners  of  bankrupt,  and  the  dis- 
trainer, are  all  officers  of  the  law,  holding  the  property, 
and,  having  rights  given  to  them  for  the  purpose  of  pro- 
tecting them  in  their  possession,  not  for  their  own  bene- 
ilt,  but  for  the  purpose  of  disposing  of  it  for  the  benefit 
of  those  who  may  ultimately  be  entitled  to  the  proceeds, 
of  that  property.    The  true  description  of  the  state  of 
such  property  is,  that  it  is  in  the  custody  of  the  law; 
v^hereas  in  the  case  of  the  factor,  wharfinger,  pawnee,  or 
equitable  mortgagee,  it  is  in  the  custody  of  the  party 
himself,  having  a  beneficial  interest  under  a  valid  con- 
tract.    Lord  C.  B.  Gilbertf  speaking  of  lands  (and  the 
principle  is  the  same  as  applied  to  goods,  although  the 
charge  takes  effect  at  a  difierent  period,)  says,  that  no* 
thing  can  hinder  the  king^s  charge  but  what  amounts  ta 
a  precedent  alienation ;  and  a  liberate  in  pursuance  of 
a  previous  judgment,  amounts  to  an  alienation  of  the 

land. 
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knd.  And  yet,  before  the  liberate^  there  Is  a  seizure  of  .1BS2, 
the  land  by  a  public  officer  for  the  purpose  of  its  being 
by  the  liberate  alienated  to  the  creditor.  By  the  seizure, 
the  land  is  taken  into  the  custody  of  the  law ;  by  the 
Uberate  it  is  alienated  to  the  creditor :  and  from  the  date 
of  the  latter  the  right  of  the  owner  is  vested. 

I  am  aware  of  the  various  cases  and  authorities  which 
exist,  in  which  it  has  been  determined  that  trover  will 
lie  by  a  sheriff*  afler  seizure  of  goods  under  a  fi,  fa. ; 
acnd  I  do  not  dispute  the  proposition,  that  this  shews 
that  a  sheriff  has,  for  some  purposes,  a  special  property 
in  the  goods  so  seized.  But  it  seems  to  me,  that  this 
point  is  not  really  material.  The  special  property  which' 
die  sheriff  or  any  other  public  officer  has,  is  not  a  pro- 
perty beneficial  to  himself;  it  is  a  property  conferred 
on  him  to  enable  him  to  discharge  his  public  duty. 
The  goods  are  in  custodiA  legis^  and  the  special  property 
of  the  sheriff  is  given  to  him  that  this  custodia  legis  may 
be  rendered  safe.  If,  tlien$  it  be  true,  as  many  cases 
bave  determined,  and  in  particular  The  King  v.  Cot^ 
tm(a\  that  goods  in  custodid  legis  are  in  a  situation  in 
which  the  crown's  right  and  that  of  the  subject  may 
come  in  conflict,  I  do  not  think  that  it  really  makes  any 
diflferenoe  whether  the  officer  having  the  custody  has 
greater  or  less  powers  to  defend  it  conferred  on  him  by 
tbe  law.  The  real  question  seems  to  me  to  be,  whether 
tbe  property  has  wholly  or  in  part  gone  from  the  debtor 
to  some  person  claiming  adversely  to  the  crown ;  or, 
wbether  it  is  only  a  progress  to  that  result.  The  sheriff 
or  other  public  officer  holds  it  with  more  or  less  of 
powers  given  for  its  protection,  but  really  for  the  person 
tdtimately  entided  to  receive  the  proceeds.  If  that 
person  be  a  subject,  having  a  prior  writ  delivered  to  the 
sberi^  the  sheriff  holds  for  him  the  proceeds  of  the 

(tf )  ParieTf  t%%, 

M  2  goods 
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18S2,  goocis  seized  under  a  subsequent  writ,  as  in  Hutchinson 
v.  Johnston  {a) ;  or  ii^  as  in  the  present  case,  the  crown's 
ei^tent  come  in  before  sale^  he  holds  for  the  crown. 

I  have  hitherto  considered  this  as  if  it  were  ra  in-^. 
Hgra.  But  I  shall  now  proceed  to  consider  it  upon 
authority  merelj.  The  leading  case  upon  this  subject 
is  StringefeUaaf%  case(i);  and  the  authority  of  that  case, 
though  doubted  for  a  time,  cannot  now,  I  think,  be  dis- 
puted. It  was  recognized  as  good  law  by  Lord  Hobart 
in  Sheffield  ▼.  Batdiffe  {c)  ^  by  Lord  Bolle  in  his  Abridg- 
ments by  Lord  Hardwicke^  and  the  two  Chief  Justices, 
Bjfder  and  Willesj  in  Rex  v.  Cotton  {d) ;  and  by  the 
Courts  of  Common  Pleas  and  King's  Bench,  in  Uppom 
V.  Summer  (^},  and  Rorke  v.  DayreU.  (g)  I  do  not  think 
it  necessary  to  add  the  various  cases  ia  the  Exchequer 
on  this  point. 

It  is  however  contended,  that  StringefeUasfs  case  is 
distinguishable,  and  undoubtedly  it  is  so  in  its  facts, 
from  tlie  present.  The  main  ground  of  distinction  is, 
that  there  remained  in  that  case  a  further  act  to  be  done 
by  the  Court,  viz.  the  award  of  the  liberate.  And  it  is 
said  by  Mr.  Baron  Woodf  that  the  liberate  and  the^^rr» 
facias  are  equivalent  to  each  other  {h) ;  but  I  think  that 
proceeds  on  a  mis-fStatement  of  the  true  point  in  the 
case.  The  right  vested  by  the  liberate  in  the  creditor 
is  to  have  the  identical  lands  and  the  identical  goods 
delivered  to  him.  The  creditor's  right  is,  therefore,, 
consummate  by  the  liberates  but  tiiejlerifoeias  does  not 
command  the  sheriff  to  seize  and  deliver  the  goods  to 
the  creditor,  (in  which  case  the  Jleri  facias  and  seizure 
would  be  equivalent  to  the  liberate  after  the  previous 
seizurej  but  in  substauce  it  commands  him  to  seize  and 

(0)  X  T.  It.  739^  {e)  %  Blacks.  1994* 

{b)  Dyery  67.  (^)  4  T.  R.  401. 

(e)  Hob.  339.  (b)  %  Price,  siZ. 
\j)  Farter,  ii9. 

sell. 
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sdl,  and  to  pay  the  money  produced  by  the  sale  to  the 
creditor.  The  act  of  sale,  therefore^  and  not  the  act 
of  sekare,  pats  the  sheriff  in  the  same  situation,  with 
respect  to  the  creditor,  as  the  liberate  under  an  extent  t 
lor  by  the  act  of  the  sale  the  creditor  has  vested  in  him 
a  consummate  right  to  the  produce  of  the  sale.  NoW^ 
StringefeUoafs  case  clearly  decides  that,  until  the  Uberate^ 
the  lands  and  goods  seieed,  and  in  the  hands  of  the 
sberifi^  remain  liable  to  the  crown  pro^ss.  That  case, 
therefore^  appears  to  me  in  principle  to  have  decided, 
that  until  the  creditor  obtains  a  consummate  right,  the 
crown's  rights  are  not  ousted;  and  so  to  govern  the 
present  casew  The  case  of  Rex  v.  VoUon  is  a  much 
stronger  authoriQr ;  it  seems  to  me  to  be  decisive  of  this 
qoesdon.  Its  authority,  looking  at  the  persons  by 
whom  it  was  decided,  and  those  by  whom  that  decision 
was  affirmed,  must  be  admitted  to  be  of  great  weights 
It  is  not  a  little  singular  to  find  diat,  although  the  point 
now  before  your  Lordships  was  there  treated  as  the 
proposidooy  and  that  case  as  the  corollary,  it  should 
now  be  contended,  that  although  The  King  v.  Cotton  is 
good  law,  still  the  proposition  from  which  that  case  was 
in  tmrh  only  a  corollary  cannot  be  supported.  The 
priociple  there  laid  down  clearly  was,  that  goods  in  cus^ 
toda  legis  continued  liable  to  an  extent  until  the  period 
arrived  at  which  some  person,  other  than  the  original 
<iebtor,  had  acquired  a  consummate  right  in  them.  And 
the  Court  clearly  held  that  goods  seized  by  a  sheri£^ 
hot  befi^re  sale^  were  so  liable.  The  fanciful  doctrine 
of  a  special  property  in  an  acknowledged  public  officer 
beiog  at  all  material,  seems  never  to  haVe  occurred  to 
the  great  mea  who  decided  that  case*  The  reason 
why  the  expressions  as  to  i^ecial  property  are  there  in- 
troduced, are,  as  it  seems  to  me^  obvious  enough :  tbt 
distress  is  in  the  custody  of  the  creditor  himself  and> 
^ereibre,  k  might  have  been  plausibly  enough  con^ 

M  3  tended 
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1832.  tended  that  he  having  the  possession,  his  special  property 
(if  he  had  any)  was  to  be  protected  for  his  own  benefit. 
But  the  Court,  looking  to  the  substance  and  not  the 
form,  decide  that  in  seizing  he  acted  as  an  officer  of  the 
law ;  that  he  held  as  such ;  and  that  the  goods  were  not 
really  in  his  possession,  but  in  the  custody  of  the  law ; 
they  having  come  to  him  by  an  especial  authority  given 
by  the  law,  and  not  by  the  act  of  the  party,  as  in  the 
case  of  a  pledge  or  a  like,  and  the  consequence  being, 
that  no  property,  nor  even  any  **  possession  in  jure/* 
passed  to  him.  This  case  seems  to  me  to  be  a  fortiori 
to  the  present  case. 

I  proceed  to  enumerate  shortly  the  other  cases  in 
which  the  law  has  been  laid  down  in  the  same  way.  In 
B^x  y.  Peck  {a)  die  reporter  says  it  was  taken  for 
granted  that  the  law  was  so.  In  the  Ailomet^General 
V.  Jndreo)  {b)  it  is  not,  indeed,  distincdy  stated  whether 
the  party  had  obtained  possession  under  the  subject's 
prior  extent  before  the  right  of  the  crown  commenced, 
but  I  think  it  can  hardly  be  doubted  tliat  he  had.  For 
there  the  Lord  C.  B.  Steel  observes,  **  that  the  subject's 
title  is  prior  to  the  crown,  and  is  executed.  9  Rep.  129." 
Now,  it  appears  from  Empson  v.  Bathursi  (c),  that  until 
the  liberate^  no  fee  is  due  to  the  sherifi^  because  the 
execution  is  not  executed;  and  I  think  this  explains 
the  language  of  the  Lord  C.  B.  Steely  and  makes  it 
consistent  with  what  he  adds,  that  ^*  StringefelUrafs  case 
is  unanswerable.'^ 

In  the  case  of  the  Attomejf-General  v.  dqfetl  (</),  it  is 
stated,  **  that  although  the  goods  were  actually  in 
custodid  legisy  yet  because  the  extent  came  before  the 
property  was  vested  by  an  assignment,  it  was  held  a 
good  extent.  Extents  have  been  held  good  that  have 
been  made  of  goods  actually  levied  By  virtue  of  ajteti 

(a)  Bunb.Z.  (c)  Hutton^ s^- 

(Jb)  Hardr.  %z*  (d)  2  Show.  482. 
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ficias  and  in  the  sheriff's  custody,  the  extent  domiilg  1832. 
before  a  bill  of  sale  made,  so  as  the  property  was  not 
altered."  This  latter  paissage  Mr.  Baron  Wood  (Who 
omits  the  former  pan  of  the  report)  calls  **  a  note  of 
the  reporter  unwarranted  by  the  case."  To  mt  it  ap^ 
pears  as  a  reason  assigned  by  the  Court  for  their  pre- 
vious jadgmetit. 

The  Case  of  Lechmere  V.  Thoroughgood  (a)  has  beeik 
mach  relied  on  by  the  other  side.  But  I  cannot  think 
it  to  be  an  authority  of  any  Weight.  It  is  observable 
that  the  decision  in  that  case  is  clearly  right;  and 
it  is  difficult  to  perceive  how  this  point  could  ever 
have  arisen.  There  the  extent  at  the  suit  of  the  crowd 
was  executed  before  any  assignment  undet  the  bank- 
mptcy  had  been  made.  So  that,  according  to  all  th6 
authorities,  the  Plaintiffs  had  no  ground  of  action:  and 
the  execution  and  the  extent  beitig  set  up  by  the  saxne 
parties  no  question  of  priority  intet^  se  could  well  have 
arisen.  Again,  the  writ  of  Jieri  facias  was  issued  before 
the  dieriff  had  notice  of  the  bankruptcy,  and  ias  th6 
action  was  trespass,  the  Court  on  that  ground  might 
^dl  dedde  in  his  favour.  The  dictum  attributed  to 
Lord  HclU^  diat  **  the  king^s  prerogative  had  been  taken 
away  by  the  statute  of  frauds,"  cannot  be  supposed  to 
have  really  fallen  irom  that  learned  Judgew  And  yet 
this  case,  although  thus  questionable  in  its  application 
to  the  present  subject,  has  been  one  of  the  main  grounds 
oa  which  the  two  principal  liuthorities  on  the  othei^ 
side,  Uppom  v.  Sumner  and  Rorke  v.  Dayrell,  have  beeii 
decided. 

The  case  of  Clerk  v.  Withers  {b)  seems  also  to  me  to 
be  wholly  inapplicaUe  to  the  present  question.  In- 
deed, like  Lechmere  v.  Thoroughgoody  it  is  only  to  b^ 
cited  for  certain  dicta  of  the  Court  as  to  the  execution 
bring  complete  by  the  seizure :  for  the  decision  itself  is 

[a)  Cmb,  i'23»  {b)  %  Ld,  Rapm.  lojs^ 
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188S*  clear  enough.  It  was  there  argued  that  the  death  of 
the  creditor  after  seizure  under  the  Ji*  fcu^  did  not 
give  to  the  debtor  the  right  of  recovering  back  his 
goods  from  the  sheriff.  And  the  Court  held  that  it  did 
not,  for  on  the  one  hand  there  was  no  act  to  be  done  in 
Court  necessary  to  give  the  sheriff  authority  to  act,  hb 
authority  being  complete  by  the  JL  fa^  and  therefore 
the  death  was  immaterial  to  that  purpose.  But,  secondly, 
the  levy  under  the  writ  was  pleadable  in  bar  to  another 
action  for  the  same  debt,  so  that  the  debtor  sustained  no 
injury  by  the  execution  proceeding.  But  indeed  this  case 
would  prove  too  much ;  for  it  is  also  true  that  after  the 
award  of  ihejufa*  and  before  seizure,  the  same  result 
would  follow:  Thoroughgpod^scas%{a);  cited  by  Gould  J. 
in  giving  his  judgment.  Now,  it  is  not  pretended  that 
an  award  o(Jl.Ja.  would  bar  the  crown  before  seizure* 
The  principles,  therefore,  of  that  decision  are  wholly  in- 
applicable to  this  question.  There  are  some  dida  in 
that  case  certainly  which  may  be  relied  on ;  but  I  think 
that  if  they  are  read,  as  all  such  dida  ought  to  be,  widi 
reference  to  the  case  then  before  the  Court,  they  also 
wiU  be  found  not  applicable  to  the  present  subject.  To 
some  purposes,  no  doubt,  the  execution  may  be  called 
complete  by  the  seizurew  It  undoubtedly  was  so  at  that 
time,  as  regarded  priority  between  an  execution-creditor 
and  the  assignees  of  a  bankrupt  It  was  not  so  in  all 
cases  however,  even  between  subject  and  subject,  as  ap- 
pears from  Hutchinson  v.  Johnstone  t  and  I  think  it  is 
not  so  a  muUo  fortiori  in  a  case  between  the  subject  and 
the  crown,  which  has  a  prerogative  peculiar  to  itself  in 
interposing  in  medio, 

Curson*8  case  (6)  is  still  less  applicable.  It  depends 
on  a  totally  different  principle.  There,  Curson  acknow- 
ledged a  statute  to  Starkey^  and  afterwards  another  to 
P.  S,f  who  assigned  to  the  crown.    The  liability,  there* 

[a)  Noy,  7J.  (6)  3  Leon.  139. 

fore, 
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tartf  on  which  the  crown  proceeded  was  created  sub^  1882. 
seqnently  to  that  to  Starkey.  After  this^  darkey  ob- 
taiDed  possession  under  his  executi<» ;  and  it  was  held 
tiiat  the  debt  to  the  crown  did  not  bind  the  lands  from 
its  assignment  so  as  to  avoid  the  subsequent  but  con- 
summate execution.  It  may  be  observed^  also,  that 
this  case  is  within  the  statute  Hen.  8. ;  for  the  judg- 
ment was  prior  to  the  king's  debt,  and  the  execution 
WIS  consummate  before  the  king's  extent  Lord 
C.  R  Gilbert  (p.  94.)  gives  this  reason  for  it;  for  he 
saysi  ^  the  creditor,  Starkej^  did  not,  by  the  liberate, 
take  the  land  sub  onere  of  the  king's  debt,  because  his 
lien  was  antecedent  to  it;  and  it  were  repugnant  to 
coDstme  him  to  take  the  land  sub  onere  of  the  king's 
debl^  when  he  took  it  in  satisfaction  of  a  debt  pre- 
cedent" So  again,  on  the  same  principle,  it  has  been 
hdd  that  if  ^.  infeoffii  B»  of  his  lands,  after  a  judgment 
confessed  by  him  to  C,  the  crown,  as  assignee  of  C, 
cumot  take  more  than  C  could;  vfz.,  a  moiety  of  the 
land :  although,  no  doubt,  if  the  judgment  had  been 
confessed  to  the  crown  originally,  the  crown  could  have 
taken  the  whcde.  In  fact,  it  depends  on  the  principle, 
diat  where  the  law  allows  a  party  to  contract,  it  will 
not  permit  that  contract,  by  any  matter  arising  ex  post 
faetOj  to  be  made  of  no  value ;  a  principle  to  which  I 
hate  befote  referred,  in  distinguishing  goods  on  which 
tbore  is  a  lien  by  contract  from  goods  in  the  custody  of 
the  law. 

The  case  of  Vppom  v.  Summer^  which  is  the  leading 
aatbcmly  on  the  other  side,  would,  I  think,  be  en« 
titled  to  much  greater  weighty  if  it  had  not  proceeded 
a  good  deal  on  the  case  of  Lechmere  v.  Tharon^J^ooJU 
Even  taking  the  diflkrent  reports  of  that  case  in  the  way 
suggested  by  Mr.  J.  Goiddy  no  great  advantage  as  to 
deaniess  can  be  derived ;  and  I  cannot  help  thinking 
dwt  the  better  course  would  have  been  to  have  placed 

no 
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1832.  no  great  reliance  on  a  case  in  which  a  part  was  to  be 
picked  up  from  one  reporter,  and  a  part  from  another, 
in  order  to  make  something  like  a  connected  account, 
instead  oF  attributing  the  confusion  to  the  most  obvious 
and  natural  cause,  viz»,  the  inaccuracy  of  the  reporter. 

The  same  observation  applies  to  the  case  of  Rorke  v. 
Dayrell:  the  Court  there  also  relied  a  good  deal  on 
Lechmere  v.  Thoroughgood. 

I  shall  not  at  present  refer  to  the  main  ground  on 
which  both  these  cases  proceed;  viz.^  the  statute  of 
Hen.  8.,  because  I  propose  to  consider  that  question 
separately*  Subsequently  to  both  these,  the  cases  of 
Bex  V.  Welh  and  Allnutt{a)  and  Rex  v.  Sloper  and 
Allen  {b)  arose  in  the  Court  of  Exchequer,  in  which  the 
present  question  was  decided,  after  reviewing  all  the 
authorities,  in  the  affirmative*  Upon  the  whole,  I  have 
arrived  at  the  conclusion  that  the  preponderance  of 
authority  also,  as  well  as  the  principle  on  which  sach 
authorities  ought  to  proceed,  establishes  the  proposition, 
that  where  an  extent  of  the  crown  comes  after  seizure 
and  before  sale,  it  ought  to  be  preferred,  unless,  by  the 
statute  S3  Hen.  8.  5.  74.  there  has  been  an  alteration 
made  in  the  ancient  prerogative  by  which  the  priority 
has  been  taken  away.  I,  therefore,  come,  in  the  last 
place,  to  the  consideration  of  the  true  construction  of 
that  statute.  There  can  be  no  doubt,  even  without 
authorities  on  this  subject,  that  the  statute  must  be  con- 
strued as  abridging  the  prerogative.  But  authorities 
are  not  wanting.  In  CectTs  case  (c)  the  court  so  ex- 
pressly resolve:  and  other  passages  might  be  easily 
cited,  if  necessary,  to  the  same  effect.  The  real  ques- 
tion, however,  is  not,  whether  the  prerogative  is 
abridged,  but  to  what  extent  it  is  abridged  by  the 
clause.     If  taken  literally^  the  clause  would^  as  has  been 

(<i)  z6  Eaih  »78.  {k)  6  Price,  114.  (c)  7  Repi  9». 
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well  observed,  pkce  the  crown  in  a  worse  situation  than 
a  subject    This  could  hardly  be  the  real  intention  of 
the  legislature  in  a  reign  not  remarkable  for  such  con- 
cessions.   And  this  will  appear  from  a  reference  to  the 
state  of  the  law  as  it  existed  at  the  time  the  statute  was 
passed.    There  are,  however,  two  grounds,  either  of 
which,  as  it  seems  to  me,  is  sufficient  to  show  that  this 
clause  of  the  statute  is  not  applicable  to  the  present 
question :  first,  the  words  are  confined  to  suits  com- 
menced or  taken,  or  process  awarded,  for  the  recovery 
of  the  king^s  debts.    Now,  I  apprehend,  that  an  imme«- 
diate  extent  does   not  fall  within  either  of  these  de- 
scriptions.    They  are  confined  to  suits  and  process  for 
the  recovery  of  the  king's  debts,  in  the  ordinary  course, 
from   his    solvent    debtor.     An    immediate  extent  is 
iboD^ed  on  an  afiidavit  of  the  insolvency  of  the  debtor^ 
«ad  issues,  not  for  the  purpose  of  seizing  his  property 
to  the  amount  of  the  debt,  but  all  his  lands  and  goods 
ioto  the  bands  of  the  crown,  there  to  remain  till  the 
crown  debt  is  satisfied.     It  is,  therefore,  rather  like  a 
ibrfeitare  incurred  by  him  in  consequence  of  his  failure, 
than  a  sait  or  process  for  the  recovery  of  the  debt« 
Again,  it  may,  according  to  the  admitted  course  of  the 
Exchequer,  issue  in  the  midst  of  the  proceedings,  on  an 
ordinary  suit,  and  even  where  the  debt  is  disputed. 
Bex  V.  Pearson^  (a)     In  an  ordinary  extent^  which  is  a 
prerogative    execution,  the  debt,   of  course,  is  con-» 
dusively  settled  by  the  judgment ;  but  in  an  immediate 
extent,  the  debt  b  not  settled,  but  may  be  disputed  by 
the  debtor  on  the  return  of  the  writ     In  fact,  it  itf  then 
that  the  suit  respecting  the  king's  debt,  properly  speak- 
ing, b^ns.    These  various  difierences  seem  to  me  to 
ahew  that  this  proceeding  could  not  have  been  contem<» 
plated  by  the  legislature  when   they  speak,  in  this 
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(a)  3  PriVr,  288. 
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1888.  claasei  of  suits  and  process  for  the  recovery  of  the  king's 
debts.  But,  secondly^  I  think,  that  even  if  an  imme- 
diate extent  were  a  suit  or  process  for  the  recovery  of 
the  king's  debts,  still  the  clause  would  not  be  applicable 
to  this  case.  This  is  very  clearly  stated  by  Lord  Coke. 
'*  As  to  the  third  protection,  cum  dausula  vdumusy  the 
king,  by  his  prerogative^  regularly  is  to  be  preferred  in 
payment  of  his  duty  or  debt  by  his  debtor  before  any 
subject,  although  the  king's  debt  or  duty  be  the  later ; 
and  the  reason  hereof  is,  for  that  the  thesaurus  regis  est 
firmamentum  belli  et  JundamerOum  pads  /  and  therefore 
the  law  gave  the  king  remedy,  by  writ  of  protection,  to 
protect  his  debtor  that  he  should  not  be  sued  or 
attached  until  he  paid  the  king's  debt  But  hereof 
grew  some  inconvenience!  for  to  delay  other  men  of 
their  suits,  the  king's  debts  were  the  more  slowly  paid. 
And  for  remedie  thereof,  it  is  enacted  by  the  statute 
25  Edw.  8.  that  the  other  creditors  may  have  their 
actions  against  the  king's  debtor,  and  proceed  to  judg* 
ment,  but  not  to  execution,  unless  he  will  take  upon 
him  to  pay  the  king's  debt,  and  then  he  shall  have 
execution  against  the  king's  debtor  for  both  the  two 
debts."     llnst.lSl.b. 

It  appears,  therefore,  that  when  the  statute  of 
83  Hen.  8.  was  passed,  the  creditors  of  a  crown  debtor 
could  not  proceed  forther  than  judgment,  but  were 
liable  to  be  restrained  altogether  from  taking  out 
execution  upon  such  judgment.  By  that  statute  new 
powers  were  given  to  the  crown,  and  new  restraints,  on 
the  other  hand,  imposed  on  the  prerogative.  Certain 
debts  to  the  king,  not  of  record,  which  before  did  not 
bind  the  subject  till  recorded,  were  placed  on  the 
footing  of  a  statute  staple,  and  so  bound  from  the  time 
of  contracting  them.  It  is  so  laid  down  by  Lord  C.  B. 
Gilbert i  page  88.,  and  is  in  conformity  with  the  general 
law  which  I  have  before  stated  from  Lord  Hobarfs 

reports. 
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reports.    For,  io  order  to  make  the  king's  debts  not  of       1832* 
record  bind  from  the  time  of  their  contracting^  a  statute 
would  clearly  be  required.    Lord  Chief  Baron  Gilbert- 
in  another  part  of  his  treatise  says,  *'  This  branch  of 
the  statute  had  its  origin  in  the  practice  introduced  by 
3  H.  7.  c.  3.  of  taking  recognizances  to  the  king  before 
justices  of  the  peace,  instead  of  the  ancient  mode  in 
use,  before  conservators  of  the  peace,  sheri£&,  and  con. 
stables,  the  two  latter  of  whom  when  they  bailed  took 
the  obligation  in  their  own  names  and  not  to  the  king. . 
Now  these  recognizances  to  the  king,  says  he,  *'  being 
only  personal  securities,  it  became  a  doubt  when  they 
began  to  bind  the  lands  of  the  subject,  and  formerly 
they  held  that  such  recognizances  did  not  bind  the  land 
tin  th^  were  returned  of  record.*'     And  the  fifty-sixth 
section,  which,   if  construed  literally,    would  appear 
wholly  useless  as  fiur  as  relates,  to  the  Court  of  Ex- 
diequer,  may,  I  apprehend,  have  a  sensible  construction 
given  to  it  by  referring  to  the  second  part  of  the  fifty- 
foorth  section,  by  which  the  king  was  authorized  to 
proceed  with  suits  depending  in  the  name  of  a  common 
person  to  his  grace's  use,  and  which,  therefore,  required 
to  be  placed  on  the  same  footing  as  to  execution  with 
suits  or^nally  brought  by  the  crown.     I  think,  there* 
bref  that  so  far  as  relates  to  the  king's  debts,  all  that , 
vts  in  efl^ct  done  by  the  various  sections  of  the  33  H.  8. 
€,  39.  was  to  give  a  priority  to  the  particular  debts  not 
being  of  record,  as  if  they  had  been  contracted  ori- 
ginally by  a  recognizance  in  the  nature  of  a  statute 
i\Mfie,  which  binds  from  the  time  of  the  contracting. 
Now  reasoning  a  priori^  it  would  be  probable  that  such 
a  new  power  would  have  some  counter  balance  in  order 
to  place  the  subject  as  nearly  as  possible  in  the  same 
sHuadon  as  he  was  by  the  25  Edw.  3.     By  that  act  the  • 
sulgect^s  writ  of  execution  might  be  stayed  from  the  time 
the  king's  debt  on  record  was  contracted.    A  date  easily  , 

to 
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to  be  ascertained.     But  when  the  king's  debt  not  of 
record  was  to  bind  by  this  new  power  from  the  time  of 
its  being  contracted,  it  might  become  very  difficult  for 
a  third  person  to  ascertain  that  period.     And  **  it  might 
well  be  considered  unjust  to  superadd  such  a  hardship 
in  the  case  of  a  person  who  levied  under  an  execution 
sued  out  indeed  after  the  king's  debt  was  contracted, 
but  after  a  contract  of  which^  it  not  being  of  record,  he 
could  know  nothing.     It  would,  therefore,  be  not  un- 
natural to  suppose  that  some  restriction  would  be  im- 
posed rendering  it  necessary  for  the  crown,  seeking  to 
avail  itself  of  the  new  power,  to  take  some  public  steps 
before  the  judgment  obtained  by  the  subject  should  thus 
lose  its  efficiency.     Now,  I  apprehend  that  this  was  in 
fact  done  by  the  seventy-fourth  section,  which  I  construe 
as  providing,  that,  if  before  the  king's  debt  is  put  in 
suit  the  subject  has  obtained  a  judgment  (on  which  but 
for  the  new  law  he  might  have  sued  out  a  writ  of  exe- 
cution in  due  course),  he  shall  still  have  the  writ  of  exe- 
cution, and  proceed  on  it,  notwithstanding  the  king's 
debt  was  in  existence,  and  in  defiance  of  any  writ  of 
protection  from  the  crown.     In  this  case,  therefore,  the 
crown  is  prevented  from  staying  the  proceedings  by  any 
writ  of  protection,  and  the  creditor,  if  by  using  due 
diligence  he  can  cause  the  sheriiF  to  seize  the  goods 
and  sell  them  before  the  extent  comes  on  the  part  of 
the  crown,  shall  be  entitled  to  reap  the  fruits  of  his 
diligence.     The  words  are,  *^  The  king  shall  have  first 
execution,"  which  I  think  means,  shall  first  have  a  writ 
of  execution  from  **  the  Court"     In  Kke  manner,  in  the 
statute  25  Ed,  3.  c.  19.  the  words  are,  that  the  creditor 
having  settled  for  the  king's  debt,  **  shall  have  exe- 
cution" against    the   defendant,   which    dearly   there 
means  **  shall  have  a  writ  of  execution." 

Upon  the  words,  therefore,  as  well  as  on  the  intention 
of  83  H.  8.  r.  39.  5. 74.,  as  collected  firom  the  act  itself, 
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compared  with  the  statutes  which  preceded  it,  I  have  1832. 
come  on  both  these  grounds  to  the  conclusion  that,  ac- . 
cording  to  the  true  construction  of  the  seventy-fourth 
section,  it  has  no  reference  whatever  to  the  question 
now  before  your  Lordships.  I  am  aware  that  this  is 
Gootrary  to  the  construction  put  on  the  statute  in  the 
oises  of  Borke  v.  DayrM  and  Uppom  v.  Sumner.  But. 
after  fully  considering  those  authorities,  and  the  reasons 
assigned  there,  which  do  not  satisfy  my  judgment,  and 
finding  them  in  opposition,  as  it  seems  to  me,  to  the 
cases  of  Rex  v.  Cotton^  Atlomey-General  v.*  Capellf  Rex 
i.Pect,  Rex  v«  Wells  and  AUnuttj  Rex  v.  Slcper  and 
JHeUf  aod,  I  would  also  say,  to  the  Attorney- General  v. 
Andre;r^  and  the  uniform  course  of  the  Court  of  Ex- 
chequer, I  think  that  those  cases  are  not  well  decided ; 
and  that,  both  on  the  ground  that  they  are  contrary  to, 
tbe  true  construction  of  the  act,  as  deduced  from  a 
proper  reading  of  it,  if  the  question  were  res  integra ; 
and  also  on  the  ground  that  they  are  opposed  to  cases 
of  greater  weight  and  authority,  to  which  I  have  already 
iderred. 

1  have  to  apologise  to  your  Lordships  for  the  length 
at  which  I  have  considered  this  question ;  but  I  trust 
that  die  importance  of  k,  and  the  great  weight  due  to 
the  authorities  on  both  sides,  will  be  a  sufficient  reason 
fcr  my  having  so  done. 

On  the  second  question  I  shall  not  detain  your  Lord- 
ships, as  I  believe  there  is  no  difference  of  opinion  upon 
it.    I  think  that  it  should  be  answered  in  the  negative. 

Taunton  J.     Tlie  first  question  propounded  by  your 
Lordships  to  the  Judges  is  one  of  very  considerable, 
difficulty,  arising,  in  my  humble  judgment,  not  so  much, 
from  die  nature  of  the  subject  when  properly  understood, 
3s  from  the  conflicting  decisions  of  the  courts  in  West'^ 
minster  HaU.    This  question  may  be  considered  in  two 
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points  of  view,  first,  whether  by  the  seizure  on  the  part 
of  the  sheriff,  of  the  goods  under  the  writ  of  Jlerijaciasy 
^the  property  is  so  altered  as  to  leave  nothing  in  the 
debtor  upon  which  the  writ  of  extent  can  attach :  and, 
secondly,  whether  the  statute  85 /Tim.  8.  c.S9.  &74. 
applies  to  the  present  case,  which  latter  enquiry  involves 
a  consideration  of  the  law  as  to  the  prerogative  with 
respect  to  the  king's  debts  before  and  at  the  time  of 
passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly  hiid 
down  in  all' the  text  books  as  a  general  proposition, 
that  the  property  of  goods  is  not  altered,  but  continues 
in  the  Defendant  until  execution  executed,  that  it  can* 
not  be  necessary  to  say  much  on  that  point  But  then 
a  question  arises,  when  is  execution  executed,  that  is, 
completed  ?  It  would  seem,  from  the  language  of  the 
writ  of  Jleri  facias^  that  the  sheriff  has  not  completed 
the  whole  of  his  duty  under  the  writ  until  he  has  con- 
verted the  goods  and  chattels  seiaed  into  money ;  for  the 
writ  enjoins  him,  that  of  the  goods  and  chattels  of  the 
Defendant  be  cause  to  be  made  so  much  money;  and 
he  is  further  enjoined,  that  he  have  that  money  before 
the  king  at  Westminster  on  the  return  day,  to  be  ren« 
dered  to  the  Plaintiff:  so  that  the  selling  or  making  of 
the  goods  into  money  appears  to  be  a  most  essential 
part  of  the  sheriff's  duty. 

But  it  has  been  contended  in  many  of  the  cases  on 
this  subject,  and  more  particularly  by  the  late  Mr. 
Baron  Wood^  in  his  elaborate  judgment  in  the  case  of 
The  King  v.  Giles  (a),  that  the  execution  is  executed  by 
the  seizure ;  and,  certainly,  if  that  were  the  case^  there 
would  be  an  end  of  the  question ;  because  it  is  abun- 
dantly clear  that,  after  execution  executed,  an  extent 
from  the  crown  comes  too  late :  The  Atiomey-General 
V.  Fort  (i).    In  such  case  the  property  is  altered,  and  the 


(a)  %  Price,  ZU* 
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crown  cannot,  on  process  against  ^.,  seize  the  goods        1'63S« 
ofA 

Considering  the  authority  by  which  this  proposition 
of  the  seizure  alone  changing  the  properly  has  been 
maintained)  it  becomes  necessary  to  investigate  the  law 
upon  the  sutgect,  and  examine  the  grounds  upon  which 
it  has  been  supported.  If  the  property  be  altered  by 
tiie  bare  seizure)  to  whom  does  it  pass  ?  They  aay  to 
to  the  sheri£P.  But  this  cannot  be,  for  the  goods  would 
not  be  forfeited  by  his  outlawry,  or  his  conviction  for 
felony,  nor  would  they  pass  under  a  grant  of  **  all  his 
goods  ;^  and  if,  after  seizure,  the  Defendant  pays  the 
debt  to  the  sheriff,  he  is  entitled  to  have  his  goods  again 
without  any  grant  from  the  sheriff,  or,  if  a  leasehoUl, 
widiout  re-assignment  So  also,  I  ^)prehend,  if  goods 
in  execution  are  burnt,  or  otherwise  injured  without  d^ 
fiiult  of  the  sheriff,  it  i&  the  loss  of  the  Defendant  The 
sheriff  under  the  writ  has  a  mere  power  to  sell,  without 
any  interest  vested  in  him,  except  that  which  every  bailee^ 
sDch  as  a  carrier,  wharfinger,  &c.  who  is  answerable 
over,  has  for  his  own  protection.  This  interest,  if  so  it 
may  be  called,  is  called  a  special  property,  as  contradis- 
tbguished  from  a  general  property ;  and,  in  respect  of 
this,  we  know  he  may  bring  trover  for  the  goods  sdzed 
sgainst  a  stranger.  But  it  is  not  a  beneficial  interest 
In  addition  to  these  illustrations  there  is  the  authority  of 
Lord  Hardwkkef  who  lays  it  down  in  2  Eq.  Co.  Abr.  S8 1. 
that  neither  before  the  statute  of  frauds  nor  since  is 
the  property  of  the  goods  altered  by  mere  seizure,  but 
continues  in  the  Defendant  until  the  execution  executed. 
The  cases  cited  by  Mr.  Baron  Wood  in  support  of  his 
opinion,  that  the  property  is  altered  by  the  sheriff's 
seizure,  and  before  actual  sale,  by  no  means  bear  him  out 
The  first  case  he  cites  with  respect  to  goods  and  chattels, 
is  Leckmere  v.  Thoroughgooi.  (a)     That  was  an  action  of 

(a)  Qfimhtrh.  z»3.     3  Mod.  ajd* 
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trespass,  not  trover,  brought  against  the  sherifT.  Tht  I 
extent  there,  was  after  the  seizure,  and  before  any  sale 
or  venditioni  exponas,  and  it  appears,  certainly,  that  a  | 
question  was  made,  whether  the  extent  did  not  come 
too  late,  and  the  judges  are  reported  to  have  intimated 
an  opinion  that  it  did.  But  the  case  was  nut  decided 
upon  that  ground.  Judgment  was  ultimately  given 
for  the  Defendants,  (and  not  for  the  Plaindfl*,  who  im- 
peached the  validity  of  the  extent,)  upon  the  ground 
I  that  they  could  not  be  made  trespassers  by  relalioo. 
The  opinions,  therefore,  thrown  out,  were  mere  obitfr 
dicta,  and  the  reports  themselves  are  very  loose  and  un- 
satisfactory. In  one  of  them,  Comberbach,  Lord  Hdt  is 
indeed  reported  to  have  said,  "  the  properly  of  (be 
goods  is  vested  by  the  delivery  of  ^e  „fieri  facias  ' 
but  this  is  directly  contrary  to  the  opinion  of  Lord 
Hardwicie  in  2  Eg.  Cos.  Abr.,  and  to  the  two  cases 
of  Burdon  v.  Kennedif  {a),  and  Phillips  v.  ThomTp- 
ton  {i>),  in  which  latter  it  was  decided,  that  by  the  de- 
livery of  the  writ,  the  goods  were  only  so  bound  that 
the  defendant  could  not  dispose  of  them  afterwards,  and 
that  the  delivery  of  the  writ  to  the  sherifiT  is  no  execution 
thereof.  And  this  dictum  of  Lord  Holt,  Lord  Mansfield, 
ia  Cooper  v,  CAitltf{c),  suspected  was  a  mistake  of  ibe 
reporter. 

The  next  case  relied  on  by  Mr.  Baron  Wood  is 
Cteri  V.  Withers,  {d)  In  that  case  the  principal  ques- 
tion was  respecting  the  operation  of  the  stat.  1 7  Car.  S. 
c.  8.  upon  a  judgment  by  default  obtained  by  an  ad- 
ministrator ;  whether,  as  that  statute  applies  in  terms 
only  to  judgment  after  verdic^  there  could  be  any  per- 
sonal representative  of  the  intestate  who  could,  by  pro- 
cess, compel  the  sheriff  to  sell.  It  was  incidentally 
contended  there,  by  coansel,  tliat  a  seizure  by  the  sheriff 

(a)  3  Mi.  lit.  (ir)   t  Surr.  jo. 

(f)  3  Lev.  191.  (^  i  Mod.  190. 
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was  a  satisfaction  of  the  debt,  and,  therefore,  that  the  18S2. 
piaintifl^  who  had  brought  a  scire  Jacias  to  have  restitu- 
tion, should  not  have  it  But  the  utmost  length  to 
which  Lord  Holt  carried  this  was,  that  the  seizurie  to 
the  value  of  the  debt  discharges  the  defendant,  unless 
the  execution  be  afterwards  avoided,  and  that  the  seizure, 
so  long  as  it  continues,  is  a  sufficient  bar.  But  the 
point  really  determined  was,  that  an  execution  being  an 
entire  thing  when  once  begun,  shall,  as  between  the 
parties,  be  proceeded  with,  notwithstanding  a  change  of 
sheriff,  or  the  death  of  the  plaintifl^  nothing  having  oo- 
corred  to  avoid  the  seizure,  or  to  intercept  the  authority 
of  the  sheriff  before  sale,  the  sale,  under  such  circum- 
stances, being  considered  but  a  formal  part  of  the  exe- 
cntioo.  There  was  no  decision,  that)  as  against  one 
haTwg  a  paramount  claim,  the  property,  by  the  seizure, 
was  irrevocably  changed ;  but  the  whole  is  consistent 
with  the  hypothesis,  that  the  goods,  in  such  a  case,  are 
in  the  custody  of  the  law. 

With  respect  to  the  argument  drawn  from  the  statute 
2\Jac,  1.  c,  19.,  —  which  provides,  that  where  no  exe- 
cution or  extent  has  been  served  and  executed,  creditors 
by  judgment,  statute,  &c.  or  other  security,  shall  not  be 
reliered  upon  any  such  judgment,  &c.  for  more  than  a 
nteable  part  of  their  just  and  true  debt  with  the  bank- 
rupt's other  creditors,  without  respect  to  any  greater 
sum  contained  in  such  judgment,  &&  or  other  security, — 
aixi  upon  which  it  has  been  determined  that  when  a  cre- 
ditor has  obtained  judgment  and  sued  out  execution,  and 
&  seizure  has  been  made  under  it,  if  before  sale  an  act 
of  bankruptcy  intervenes,  the  judgment  creditor  shall 
not  be  obliged  to  come  in  under  the  commission,  but 
the  sheriff  may  proceed  to  sell  the  goods ;  from  which 
determinations  Mr.  Baron  Wood  draws  the  conclusion, 
that  they  must  have  proceeded  on  the  ground,  that  as 
soon  as  goods  have  been  seized  under  ajlerijaciasy  that 
seizure  is  considered  in  law  as  being  an  execution  exe- 
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cuted;  the  answer  is,  that  these  determinations  only 
prove,  that  as  betveen  subjects,  an  execution,  once  begun 
by  seizure  shell  proceed,  notwithstanding  a  subsequent  , 
set  of  bankruptcy,  end  commission  issued ;  and  in  the 
case  of  Audl^  V.  Halsei/ {a),  which  I  believe  was  tbe 
first  decision  to  this  effect,  wherein  the  circumstances 
were  precisely  the  same  with  those  in  SlringefMra'i 
CAse  (&),  —  the  main  difference  being,  that  in  the  one  die 
bankrupt  commissioners  claimed  against  the  extent  upon 
the  statute  staple,  and  io  the  other,  the  crown, — the  Court 
expressly  distinguished  it  from  the  cose  in  D^,  b; 
saying,  "  Tor  there,  although  the  goods  were  extended, 
yet  they  were  not  delivered  to  the  conuzee,  and  the  writ 
was  not  returned,  and  the  writ  of  privilege  was  for  debt 
due  to  the  king,  wherein  the  king  bath  his  prerogative 
by  the  common  law."  In  addition,  I  may  observe,  that 
the  distinction  taken  in  the  recent  cases  of  fVymert. 
KeiiAle  (c),  Nolley  v.  Buck  (d),  and  Morland  v.  Pdiait  {(), 
which  were  in  exposition  of  the  stat.  6G.  4.  c  16. 
(.  108.,  proceeded  principally  upon  this  very  difference 
between  a  mere  naked  seizure  before  bankruptcy,  and  a 
aozure  consummated  by  sale,  or  the  payment  of  die 
money  directed  to  be  levied.  In  JVyaur  v.  KemUe  the 
goods  of  the  debtor  had  been  seized  under  a  fieri /ados, 
and  delivered  to  the  creditor  under  a  bill  of  sale  by  the 
^eriff;  then  a  bankruptcy  followed,  and  it  was  held 
that  the  Plaintiff  had  ceased  to  be  a  creditor,  the  ori- 
gienal  debt  having  been  extinguished  by  the  sale.  The 
like  decision  was  come  to  in  Morland  r.  Pellatt,  where, 
though  there  had  been  no  sale  of  the  goods,  the  balance 
of  the  money  directed  to  be  levied  had  been  paid  over 
to  the  sheriff  before  the  act  of  bankruptcy.  But  in 
Notiey  v.  Buck,  where  the  sheriff  had  made  a  seizure 
before  the  act  of  bankruptcy,  but  the  goods  remained  in 

[a)   Cro.Car.nt.  (4)   SB.&C.160. 
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his  hands  unsold  at  the  time  of  it,  it  was  held  that  the  18S2. 
sheriff  could  not  pay  over  to  the  creditor  the  proceeds  of 
the  execution  received  upon  a  sale  (ifter  the  bankruptcy. 
But  although  the  position  that  the  property  is  not 
devested  out  of  the  debtor  by  mere  seizure  under  B,Jleri 
fadasj  was  partly  admitted  by  the  counsel  of  the  Plaintiff 
in  error  in  this  case,  yet  it  was  most  strongly  pressed  by 
him  in  his  argument  that  by  the  seizure  the  judgment- 
creditor  here  had  a  lien  on  the  goods  or  a  special  pro- 
perty therein,  and  that  the  crown  under  an  extent  can 
only  take  subject  to  that  lien  or  special  property.  And 
this  right  of  the  judgment-creditor,  be  observed,  had 
Dot  been  adverted  to  in  any  of  the  cases.  With  respect 
to  the  property,  many  other  cases  might  be  added ;  but 
eooQgh  probably  has  been  said,  and  I  will  add  only  the 
authority  of  Mr.  Justice  Bayley.  In  Morland  v.  PeUait 
the  learned  Judge  says,  **  After  seizure,  and  before  sale, 
the  sheriff  has  a  special  property  in  the  goods ;  but  the 
debtor  has  the  general  property ;  up  to  that  time,  there- 
five,  the  debt  is  not  extinguished,  and  the  judgment- 
creditor  has  a  security  for  his  debt."  This  special  pro- 
perty IS  in  the  sheriff,  not  as  trustee  for  the  judgment  cre- 
ditor, but  for  the  purpose  of  his  own  protection.  Neither 
had  die  judgment  creditor,  in  this  instance,  any  lien  on 
the  goods.  Let  us  see  what  a  lien  is.  In  Hammonds  v, 
Bardey  [a\  Mr.  J.  Grose  says,  **  a  lien  is  a  right  in  one 
olan,  to  retain  that  which  is  in  his  possession  belonging 
to  another,  till  certain  demands  of  him,  the  person  in 
possession,  are  satisfied."  The  Master  of  the  Rolls,  In 
Gladstone  v.  Birlej/  (i),  lays  it  down,  '*  the  question 
always  is,  whether  there  be  a  right  to  retain  the  goods 
tiO  a  given  demand  shall  be  satisfied."  In  Lickbarrow 
^*  Mason  {c\  Mr.  J.  BuUer  observes,  **  liens  at  law  exist 
only  in  cases  where  the  party  entitled  to  them  has  the 

(a)  %Eastp%%j.  (c)  6  Eattt  %$•  no^» 

{h)  %  M<riv,  404. 
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n  of  the  goods;  and,  if  he  once  parts  with  the 
xwsessioD  after  the  lien  attaches,  the  lien  is  gone."  b 
Hofooood  T.  Waring  {a).  Lord  Ellenborougk  says,  "  with- 
nit  possession  there  can  be  no  lien.  A  lien  is  a  rigbt 
.0  hold}  and  how  can  that  be  held  which  was  never  pos- 
aessed."  Id  HaUett  v.  Boiafield  (fi),  Lord  Eldon  asks, 
*  bow  can  the  doctrine  of  lien,  that  is,  the  right  of  s 
wtty  having  property  in  his  possession,  to  retain  it  udiII 
lis  demand  is  satisfied,  be  applied  to  the  interest  of  s 
reighter  who  has  no  possession,  the  whole  being  in  the 
x>ssessic>D  of  the  owner,"  (And  many  other  dicta  to  the 
■ame  effect  are  collected  by  Mr.  Montagu,  in  bis  Sun- 
nary  of  the  Law  of  Lien,  Introductory  Chap.  p.  1.  &c.) 
io  here,  I  ask,  how  can  the  doctrine  of  lien  to  retain 
hese  goods  be  applied  to  this  judgment  creditor  who 
»d  no  possession,  the  goods  being  in  the  possession  d* 
he  sheriff.  The  sheriff  seizes,  not  as  the  agent  or 
«rvant  of  the  party,  but  as  a  minister  of  justice  and  an 
ifficer  of  the  Court ;  and,  therefore,  his  possession  is 
lot  the  possession  of  the  creditor,  but  the  custody  i^ 
he  law.  But,  if  there  was  no  lien,  the  cases  of  7%f 
King  V,  Humphra/  (c),  TTie  King  v.  Lee{d),  and  CaAerd 
'.  The  Attoniey-General  {e),  which  were  cases  of  a 
vharfinger's  and  a  &ctor's  lien,  and  an  equitable  mort- 
gage by  deposit  of  the  dtle  deeds,  are  inapplicable^  the 
:reditor  there  having  had  actual  possession  of  the  articles 
n  respect  of  which  he  claimed.  But  when  goods  ate  ia 
rhat  is  called  the  custody  of  the  law,  the  property  is,  as 
t  wer^  in  abeyance,  and  must  ultimately  belong  to  the 
wrty  to  whom,  under  all  the  circumstances,  the  law 
idjudges  it. 

But  it  was  sud  that  the  judgment  creditor,  by  force 
>f  the  seizure,  had  at  least  a  security.     This  has  cer- 


ia)  ^Campb.  t^l.  (d)   6  Price, 369. 
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taioly  been  so  decided  with  reference  to  the  6  G.  4. 
c.  16.  5. 108.  But  I  do  not  see  what  it  proves.  The 
security  may  be  vested  and  certain,  or  it  may  be 
contingent  and  defeasible.  It  does  not  necessarily  im- 
port present  property,  nor  even  beneficial  interest  If 
tenaot  for  life  without  impeachment  of  waste,  or  tenant 
in  tail,  sell  trees  standing  and  growing  on  the  land, 
which  he  may  lawfully  do,  the  vendee,  in  common 
language,  might  be  said  to  have  a  security  for  the  money 
which  he  has  advanced;  but  if  the  vendor  should  die 
before  the  trees  are  severed  from  the  soil,  the  right  of 
the  remainder-man  or  issue  in  tail  steps  in  and  defeats 
that  of  the  vendee.  So  here,  although  the  judgment 
creditor  had  a  security,  yet  still  it  was  a  possible  case,  I 
say  no  more  at  present,  that  a^  tertii  might  interpose 
and  destroy  it. 

This  brings  roe  to  the  consideration  of  the  second 
branch  of  the  question,  namely,  whether  the  extent  in  this 
case  at  the  suit  of  the  crown  constituted  such  a.  Jus  tertii* 
It  is  perfectly  clear,  that  at  common  law  the  king  had  very 
peculiar  prerogatives,  much  beyond  the  common  right  of 
a  subject  for  the  recovery  of  his  debts.     Of  these,  (not  to 
mention  others  which  are  not  to  the  present  purpose,)  one 
was,  that  where  one  was  indebted  to  the  king,  and  likewise 
to  other  persons,  the  king's  debt  was  to  be  preferred  in 
payment,  that  is,  the  king  was  to  be  paid  before  any 
other  creditor   of  the  party,  and,  consequently,  to  be 
preferred  in  an  execution.    Mad.  Exch^  183.  c.  23.  s.  ?• 
The  general  rule  ia,  and  this  has  been  acknowledged  in 
^1  the  cases,  that  when  the  right  of  the  king  and  that  of 
a  subject  concur,  that  of  the  king  shall  prevail.     See  the 
instances  put  in   The  Attorney-General  v.  Andreaf.{a) 
Bat  in  ancient  times  the  law  of  prerogative  went  ffirther 
(ban  this,  and  provided  the  most  effectual  means  of 
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security,  that  the  king's  title  should  always  be  the  first 
It  prohibited  the  creditors  of  a  king's  debtor  even  from 
taking  out  execution   until  all  the  king's  debts  were 
satisfied,  although  the  king's  debts  were  the  later  in 
point  of  time ;  and  if  the  king's  debtor,  notwithstanding, 
was  sued  or  attached,  the  king  had  a  remedy  by  writ  of 
protection  to  protect  his  debtor:  Co,  LitL  ISl.i.  FUz. 
K  B.  65,  66.  tiu  Protection.  The  King  y.  Cotton,  {a)    A 
king's  debtor  could  not  make  a  will  to  dispose  of  bis 
chattels  to  the  king's  prejudice,  nor  could  his  executor 
haye  adminbtration,  without  permission  from  the  king  or 
justices,  or  barons  of  the  exchequer,  upon  giving  security 
to  answer  the  king's  debts.     See  numerous  precedents 
in  Maddojfs  Exchq.  c.  fiS.     These  prerogatives  have,  at 
different  times,  been  controlled  and  regulated  by  statutes ; 
but  these  very  statutes  testify  their  existence.     Thus,  in 
the  statutes  of  Magna  Charta,  BHen.S.  c.  18.,  it  is 
enacted,  that  if  any  holding  of  the  king,  a  lay  fee  do 
die,  and  the  sheriff  shew  the  king's  letters  patent  of  his 
summons  for  debt,  which  the  dead  man  did  owe  to  the 
king,  it  should  be  lawful  to  the  sheriff  to  attach  and 
enrol  all  the  goods  and  chattels  of  the  deceased  being 
fi>und  in  the  lay  fee,  to  the  value  of  the  debt,  so  that 
nothing  thereof  should  be  removed  until  the  debt  be 
paid  off,  and  the  residue  should  remain  to  the  executors 
to  perform  the  testament  of  the  deceased.     Again,  the 
Stat.  25  Ed.  3.  c.  19.,  after  reciting,  that  forasmuch  as 
the  king  had  before  that  time  made  protections  to  divers 
people  which  were  bounden  to  him  in  some  manner  of 
debt,  that  they  should  not  be  impleaded  of  the  debts 
which  they  owed  to  others,  till  they  had  made  gree  to 
our  Lord  the  King  of  that  which  to  him  was  due  by 
thdm  by  reason  of  hb  prerogative ;  and  so,  during  such 
protections,  no  man  hath  used  nor  durst  implead  such 


(a)  Parierfi%3. 


debtors, 
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debtors;  enacts,  that,  notwithstanding  such  protections, 
the  parties  which  have  actions  against  their  debtors  shall 
be  inswered  in  the  king's  court  by  their  debtors ;  and  if 
jadgment  be  thereupon  given  for  the  plaintiff  or  de- 
mandant, the  execution  of  the  same  judgment  shalt  be 
pot  in  suspense  till  gree  be  made  to  the  king  of  his  debt : 
and  if  the  creditors  will  undertake  for  the  king's  debt, 
tbey  shall  be  thereunto  received,  and  shall  liave  exe- 
cotioQ  agunst  the  debtors  of  the  debt  due  and  adjudged 
to  them,  and  also  shall  recover  against  them  as  much  as 
they  shall  pay  to  the  king  for  them.  After  the  passing, 
thEfefore,  of  this  statute,  which  considerably  abridged 
the  indent  pren^tive,  although  a  subject  might  pui^ 
sue  his  debtor  to  judgment,  yet  he  could  not  sue  out 
execution  until  the  king's  debts  were  paid  or  secured, 
the  king  bang  entitled  to  the  first  execution.  This  ex- 
ecution, it  is  material  to  recollect,  at  the  common  law, 
WIS  against  the  body,  the  land,  and  the  goods  of  the 
•ccoantant  or  the  king's  debtor.  Sir  fVilUam  Harberft 
nK.(a]  The  words  of  Lord  Coke  on  this  point  are^  "  It 
m  reserved  that,  at  the  common  law,  the  body,  the 
land,  tad  the  goods  of  the  accountant  or  the  king's 
debtor  were  liable  to  the  king's  execution,  for  Thttaima 
S^  ea  pacts  vinctdum  et  beliorum  nervi,  and,  therefor^ 
theUw  gave  the  king  full  remedy  for  it:  and  therewith 
agrees  5  Eiix.  Dyer  SS4.,  and  PUtd.  Com.  S21.  j  Sr  Wil- 
lioK  Cauendish's  case,  who  was  treasurer  of  the  chamber; 
St£.  3.,  Wattm  De  ChiHon'a  case;  and  infinite  prece- 
dents in  the  Exchequer,  to  prove,  that  for  the  king's 
•lebt,  the  body  and  the  land  of  the  debtor  shall  be  liable 
hy  the  common  law  before  the  statute  of  83  H.  8.  c.  39." 
the  statute  did  not  give  to  the  crown  this  triple  remedy, 
■od  whetber  it  could  be  pursued  as  now  by  one  lungte 
process,  or  must  have  been  separately  worked  out  by 
different  writs,  is  a  matter  of  no  inomenL 

Thill 
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Thus  stood  the  lav  until  the  sti 

passed.     And  upon  this  short  sta 

me  no  doubt,  that  if  no  alteratioa 

spect  was  made  by  that  statute,  tt 

instance,   is  entided   to  preferen< 

although  it  did  not  reach  the  sheri 

was  partly  executed  by  seizure ;  f< 

to  hold  that  when  it  jvas  unlawful  i 

before  the  king's  debt  was  paid,  thi 

disobedience  of  the  law  in  suing  ou 

gain  an  advantage  over  the  king. 

33  Hen.  8.  c.  89.  altered  the  law  ii 

staL  sect.  74.  enacts,  "  that  if  anj 

or  taken,  or  any  process  be  herea 

king,  for  the  recovery  of  any  of  tl 

then  the  same  suit  and  process  shal 

the  suit  of  any  person  or  personi 

sovereign  lord,  his  heirs  and  succ 

first  execution  against  any  defendi 

and  for  his  said  debts,  before  any 

sons,  so  always  that  the  king's  sai 

commenced,  or  process  awarded  foi 

suit  of  our  said  sovereign  lord  tb 

successors,  before  judgment  given 

person  or  persons."     It  has  been  ve 

by  Lord  Chief  Baron  Macdonatd,  ii 

case  of  l^e  King  v.  IVdls  and  AUnut, 

to  the  construction  put  upon  this  c 

Vppom  v.  Summer  and  Barke  v.  Dai/ 

effect  of  postponing  the  king's  execut 

happen  to  be  prior,  both  in  teste  s 

aut^ect's  execution  on  his  prior  judf 

be  putting  the  crown,  as  to  its  execi 

footing  than  a  subject,  inasmuch  as  I 

(a)  i6  Salt.  aSo,  iSi 
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delireiy  of  the  writ  of  execu- 
e  question  of  preference,  with- 
r  of  judgment.     Such  a  result 

been  intended,  and  this  goes 
:he  construction  animadverted 
But  I  am  of  opinion,  upon 
section  of  the  statute  has  been 
St  branch  declares,  generally, 
rocess  shall  be  preferred  before 
r  persons.  This  seems  to  be 
anch,  which  confirms  the  right 
e  this  statute  of  having  the  first 
ce  where  there  are  two  concur- 
e  suit  of  the  king;  but  the  first 
sole  and  exclusive  execution 
br  his  debt,  before  any  other 
>e  condition  or  proviso,  "  so 
said  suit  be  taken  and  corn- 
led  before  judgment  given  for 
Now,  I  take  this  seventy-fourth 
it  to  the  nineteenth  chap,  of  the 
nent  mentioned  herein  to  mean 
r  favour  of  the  latter  statute, 
e  this;  Where  the  subject  has 
le  king  is  enutled,  as  of  course 
.  process,  to  the  first  execution. 
Aained  a  judgment  before  any 

crown,  the  execution  thereof 
i  sut.  25  Edw.  3.  c.  19.,  be  put 
made  to  the  king  of  his  debt; 
:  liberty  to  follow  it  up  by  exe- 
fs  debt  be  not  paid ;  and  if  he 
ompletely  executed  before  the 
it,  he  will  be  safe ;  for  the  king 
f  the  first  execution  where  the 
ommenced,  or  process  awarded 
before 
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bdbre  jadgoient  given  for  the  other  person.  Bjr 
construcdoa  the  greater  difficulties,  in  my  humble  ju 
ment,  will  be  overcome,  thoagb  perhaps  some  ma; 
main ;  and  this  vill  account  for  the  disuse  ofprotectJ 
afterwards,  which  would  be  unavailing  when  the  i 
had  ao  longer  a  right  in  all  cases  to  the  first  execuUi 

So  much  by  way  of  argument  from  the  account 
have  in  our  books  of  our  ancient  prerogative,  and  fi 
the  statutes. 

The  cases  that  have  been  decided  upon  this  queal 
have  been  so  often  cited  that  it  is  unnecessaty  to 
through  them  alt;  I  will  only  observe,  that  the  wei 
of  authority  appears  to  me  to  preponderate  very  co 
derably  in  favour  of  the  right  of  the  crown.  The  coi 
of  decision  in  the  Court  of  Exchequer  has  been  i 
form,  with  the  exception  of  the  Attorney-Genera 
Andrea  {a)t  and  Mr.  Baron  Woo^a  opinion  in  T^e  fi 
V.  Gilet^  on  that  side ;  and  considering  that  this  is 
king's  great  court  of  revenue,  in  which  the  Judges 
more  particularly  conversant  with  these  matters, 
consistency  of  judgment  ought  to  carry  great  wei 
with  iL  In  the  Attorney-General  v.  Andrew  the  ress 
assigned  by  the  Judges  are  extremely  short,  and  in  ti 
consist  only  of  two;  the  one  that  the  stat.  33  Her 
abridges  the  prerogative,  and  controuls  the  comr 
law,  and  that  the  words  in  the  seventy-fourth  seci 
make  a  condition  precedent,  and  imply  a  negative; 
second,  that  there  the  subject's  title  was  prior  to 
king's,  and  was  executed.  I  have  already  explal 
why,  in  my  opinion,  the  interpretation  that  has  b 
made  of  this  sutiite  is  an  erroneous  one,  and  why 
statute  does  not  affect  the  present  case.  With  res| 
to  the  holding  that  the  subject's  title  was  executec 
liberates  had   Issued  upon  the  elegitSt  which  does 

(d)  Hardr,  33. 
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he  cose,  there  is  no  doubt  but        1SS2. 
f  nothing  more  had  been  done  ■ ' 

ds  upon  the  elegits,  I  take  the  i^ 

the  subject's  title  was  not  exe-  "■•'■■• 
ngcfellcnt^s  case  (a)  is  my  autho- 
nge/iUovi  had  sued  out  a  writ  of 
LecutioD  of  a  statute  staple.  The 
]he  defendant's  lands,  and  seind 
mds,  but  did  not  make  IJveryf 
of  the  king's  prerogative  issued 
chequer,  reciting  the  prerogative 
have  to  be  first  served  and  paid 
nmanded  the  sheriff  to  levy  the 
the  debtor ;  and  if  he  had  not 
id  his  land.  This  writ  was  de- 
ter the  day  of  the  return  of  the 
te  first  writ  was  returned.  On 
»  the  king's  writ  that  the  debtor 

0  be  extended  besides  the  goods 
tenements  above  extended,  and 
er  execution  of  that  writ  he  had 
>lden  in  the  Exchequer  for  law 

be  amerced  if  he  would  not 
leiy,  return  the  extent  into  the 
:e  of  the  king's  debt;  and  Justices 
e  of  the  same  opinion,  because 
)ds  and  land  was  not  in  Siringe- 
delivered  to  him  by  the  writ  of 

1  always  been  acknowledged  for 
iigb  a  querif  is  subjoined  by  the 
roods  on  being  seized  into  the 
ivered  to  the  party,  were  in  the 
ion  of  the  law,  and  privil^ed 
IS,  yet  this  doubt  proceeds  from 

)  Pftr,  67  h. 
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not  attending  to  the  distinction  between  the  king's 
Bod  that  of  a  common  person.  In  the  case  of  a  sul: 
goods  distrained  or  seized  in  execution  cannot  be  i 
taken,  for  that  reason ;  but  it  is  otherwise  in  the  ca 
the  king.  TTie  Aitwney-General  v.  Capel.  (a)  See 
the  note  by  Manwood  Chief  Baron,  in  margin,  Ihf.  f 

The  cases  of  Uj^m  v.  Sumner  end  Rorke  v.  Dc 
appear  to  me  to  have  been  determined  on  wrong  | 
nples.  Little  research  appears  to  have  been  mad 
other,  into  the  nature  and  extent  of  the  royal  p 
gadve  at  common  law.  In  the  first,  the  judgment 
ceeded  principally  on  the  stat.  S3  H.  7.  c.  8. ;  and  ii 
latter,  cm  the  mistaken  assumption  that  the  property 
changed  by  the  delivery  of  the  writ  to  the  sheriff.  ^ 
all  my  respect  for  the  learned  Judges  by  whom 
cases  were  decided,  and  no  one  can  have  great 
cannot  assent  to  them.  And  I  do  this  with  the 
freedom,  because  on  no  less  than  three  solemn  occs 
the  Court  of  Excheqaer  has  subsequently  testi£ 
similar  dissent. 

The  case  of  Thurston  v.  Mills  (i)  is  no  authority  t 
way;  because  although  the  Court  intimated  the; 
formed  an  opinion  on  the  point,  it  was  not  divu 
With  these  exceptions,  the  determinations  of  the  c 
will  be  found,  from  the  earliest  times,  to  have  bei 
favour  of  this  prerogative.  I  therefore  humbly  gi 
as  my  opinion,  that  the  first  question  propounde 
your  Lordships  should  be  answered  in  the  afBrmati 

With  respect  to  the  second  question  submitted  i 
}udges,  —  Whether  it  makes  any  difference  whethe 
writ  of  extent  be  in  chief  or  in  aid  —  I  am  of  op 
that,  in  this  respect,  there  is  no  difference  betwet 
immediate  extent  and  an  extent  in  aid.  It  appea 
have  been  the  practice  in  very  ancient  times,  that 

{a)  iSiow.tit,  {t)  i6  Eatf,ist. 
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jsfy  the  king's  debt  out 
Rould  betake  tiimself  to 
indebted  to  the  king's 
such  third  person  what 
in  order  to  get  payment 
awn.  Mad.  Exch,  c.  2S. 
e  king's  debtors  or  sc- 
writs  of  aid,  whereby 
persons  as  were  indebted 
lem  to  answer  the  debts 
iny  precedents  of  both 
by  Madox  in  the  notes, 
I  is  in  the  fifth  year  of 
whereof  it  is  stated  that 
ig  100/.  for  the  arerage 
^  except  Winchester,  and 
if  Engelran  de  Mustroil; 
acknowledged  before  the 
.  he  owed  so  much  to 
eupon  William  Earl  of 
:or  to  the  king)  with  the 
's  are  of  the  reign  of 
some  of  them  the  man- 
1  a  former  sheriff,  or  to 

distraining  persons  in- 

the  like;  and  therefore 
aid,  the  process  lieing 
ted  to  the  crown;  but  in 
he  executors  of  Herbert 
nd  the  executors  of  the 
indate  to.  the  barons  is, 

those  particular  persons, 
»ati5fied  the  debts  which 
ccording  to  the  law  and 
lis  process,  though  no<r 

degree,  is,  in  prindple, 
the 
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the  same  as  that  called  peculiarly  an  extent  in  aid 
only  difference  being,  that  in  the  one  case  the  ck 
the  real  as  well  as  the  nominal  Plaintiff;  in  the 
the  process  is  sued  out  Tor  the  recovery  of  the  det 
to  the  king's  debtor,  and  for  bis  benefit. 

It  is  clear,  tbereibrv,  from  these  authentic  re 
that  the  practice  of  charging  the  debtors  of  a  ] 
indebted  to  the  king,  for  the  king's  debt,  goes  bi 
fiir  as  the  period  of  legal  memory;  and  the  procei 
been  gradually  moulded  into  its  present  shape 
limited  to  its  present  extent  by  statutes,  and  t 
rules  and  decisions  of  the  Court  of  Exchequer. 

I  am  of  opinion,  therefore,  that  it  makes  no  difii 
whether  the  writ  of  extent  was  in  chief  or  in  aid. 

Vauqhah  B.  After  much  consideration  dero 
the  question  which  your  Lordships  have  been  p 
to  propound  to  the  Judges,  I  am  of  opinion  tb 
writ  of  extmt  issued  by  the  crown  under  the  d 
stances  stated,  ought  of  right  to  supersede  the  su 
execution. 

During  the  progress  of  this  inquiry  my  min 
been  agitated  by  doubts  suggested  by  a  review 
conflicting  judgments  which  have  been  pronoum 
the  superior  courts  of  Westminster  Hall  upon  thi: 
controverted  question,  involving  a  claim  to'  cxerc 
imporunt  prerogative  of  the  crown  on  the  one 
and  a  valuable  civil  right  of  the  subject  on  the  olt 

The  arguments  in  favour  of  the  Plaintiff  in  errc 
be  resolved  ipto  the  following  propositions :  — 
That  no  prerogative  right  existed  in  the  crown 
common  law  to  issue  an  extent  whereby  the  gooc 
chattels,  and  lands  of  the  king's  debtor  might  I 
tended,  and  bis  body  seized  to  enforce  the  paym 
his  debL 

Secondly,  that^  admitting  the  existence  of  sud 
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lie  common  law,  it  was  restricted 
statute  3S  /f<m.  8.  c.  39.,  so  as  to 
1  the  case  subjudice. 
[>endent  of  all  prerogative  right, 
of  the  sheriff  under  a^fierijaciasj 
eat  creditor,  the  property  in  the 
thereby  altered,  no  longer  c<hi- 
'the  debtor,  and  consequently  no 
I  process  of  the  crown, 
sheriff  acquired,  by  the  seimire, 
T  in  the  goods  as  to  deprive  the 

0  be  derived  firom  this  process  of 

s  depends  upon  the  true  con- 
m.  8.  c.  39.  (.  74. :  but,  in  the  in- 
itute,  the  important  preiiminary 
;  tnz.,  whether  before,  and  indfr- 
itive  enactments,  the  crown  was 
>mmon  law,  to  extend  the  lands, 
s  well  as  the  goods  and  chattels 
satisfaction  of  the  debt 

1  his  Treatise  upon  the  Lofs  and 
utes,  (but,  as  I  conceive,  erro- 
'n  derived  its  power  of  issuing  an 
ons  of  this  statute.  In  poge  108 
s  statute  gave  to  the  crown  a  new 
II  its  debts;  a  species  too  of  exe- 
iBt  statute  was  the  subject's  exe- 
t's  only;"  and  in  page  110.  he 
ject's  process  by  extent  being  im- 
le  crown  will  of  course  have  the 
>f  that  process  as  the  subject." 
treatise  seems  to  have  been  be- 
by  what  I  would  rather  call  an 
icurate  expression  of  Lord  Coke 
the  eighth  Cap.  Magna  Charta, 
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S  Ijist.  19.  which  contains  the  follow! 
"  After  the  statute  SS  Hen,  8.  c.  39.  wa 
ing  of  the  king's  debts,  the  usud  procc 
at  this  day  is,  Quod  diligenter  per  sa 
From  the  words  after  the  xtatuie  Mr. 
the  king  was  not  empowered  by  virtue  c 
at  the  common  lav,  to  issue  any  writ 
force  the  payment  of  his  debts  before  tl 
authori^  being  created  and  coDferred 
"by  the  provisions  of  that  act  Lord  C 
bert  understands  this  expression  of  Sii 
after  the  statute,  &c.  in  the  same 
he  suggests  a  doubt  respecting  its  t 
page  127-  of  his  Treatise  on  the  Cou 
after  transcribing  a  process  known  by 
long  writ,  he  observes,  *'  My  Lord  G 
was  made  since  the  statute,  hut  of  t! 
doubt,  because  it  seems  so  contrived  tl 
should  be  found  whether  the  debtor  he 
diattels,  and  if  upon  inquisition  there 
then  to  extend  the  lands  and  to  take 
debtor.  So  that  it  seems  this  writ 
used  before  the  stat.  of  Hen.  8.  withou 
Magna  Charla,  for  if  it  were  found  tb 
no  goods,  they  might  seixe  the  lands  ai 
and,  dierdbre,  it  seems  to  be  a  writ  th 
motion  to  the  Court  and  in  cases  of  n< 
staL  of  Hen.  8.,  but  since  that  statute 
capias,  levari,  or  extend  without  an; 
touching  the  goods." 

The  opinion  of  Sir  Edward  Coke 
have  been  misapprehended.  I  do  no 
to  affirm  that  the  king  had  no  power 
tent  for  the  levying  of  his  debts  b^ir 
that  the  particular  writ  of  which  he  g 
extract,  had  been  the  usual  process  t 
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and  was  so  at  that  daj.  Indeed,  the  very 
:  in  the  eighth  chapter  of  Magna  Ckarta, 

he  is  commenting,  "  Nos  vera  vel  BalUxd 
etziemus  terram  aliquam  vel  redditum  pro 

0  quamdiu  catalla  dehitoris  preesentia  suffi- 
bitum  reddend  et  ipse  debitor  paratns  sit 
»re,"  was  introduced  in  ease  of  the  sub- 
purpose  of  restraining  the  power  of  the 

correcting  an  abuse  of  the  prerogative,  by 
:be  seizure  of  the  lands  and  rents  of  the 
r,  where  goods  and  chattels  could  be  found 
satisfy  the  debt.  Lord  Coke  observes  upon 
,  that  "  by  order  of  the  common  law,  the 
debt  had  execution  of  the  body,  landsi  and 
debtor : "  and  adds,  "  this  is  an  act  of  grace, 
eth  the  power  that  the  king  had  before." 
xt  and  the  comment  therefore  conspire  to 
x)rd  Coke  could  never  intend  to  ascribe  the 

1  process  of  extent  to  the  staC.  of  Hen,  8. 
reports  of  that  eminent  lawyer  are  replete 
ons  confirming  the  prerc^tive  right  of  the 
sue  process  of  this  description  from  the 
s.  I  will  cite  one  cose  only  from  his  r^ 
of  of  this  position.     Sir  WiUiam  Hatierfa 

was  there  resolved,  that  at  the  common 
y,  the  lands,  and  the  goods  of  the  king's 
iximptant  were  liable  to  the  king's  execuUon ; 
taurus  regis  est  pacts  vinadvm  et  betlorum 
,  therefore,  the  law  gave  the  king  the  fuU 
t:  and  therewith  agrees  S  Eliz.  Z^ct-,  224. 
Com.  SSI. a.;  Sir  WiUiam  Cavendish's  case, 
Walter  de  Chirton's  case;  and  infinite  pre- 
lie  Exchequer,  to  prove  that  for  the  king's 
ly  and  land  of  the  debtor  shell  be  liable  by 

law  before  the  stat  33  Hen.  8.  c.  39. 

OS  I  have 
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I  have  before  observed,  that  Lord  Coke  (pves  onl 
partial  extract  of  the  usual  process  which  he  state: 
have  issued  since  the  stat.  33  Heiu  6.  If  the  wholi 
it  had  been  Inserted  it  would  have  speared  from 
concludiDg  part  whether  it  issued  from  the  office  of 
king,  or  of  the  lord  treasurer's  remembraticer. 

The  long  writ,  introduced  and  comcaented  upon 
Lord  Chief  Baron  Gilbert  in  the  chapter  in  which 
expresses  his  doubts  respecting  the  accuracy  ofL 
Coke  as  to  the  period  of  time  when  that  species  of  ] 
cess  was  first  issued  for  the  purpose  of  securing  the  kli 
debts,  was  undoubtedly  a  writ  from  the  office  of 
king's  remembrancer;  as  appears  from  the  conclui 
part  of  it,  containing  an  injunction  not  to  sell  until 
further  order  of  the  Court;  from  the  bonds  rem 
ing  in  the  custody  of  the  king's  remembrancer; 
from  referring  in  distiuct  terms  to  the  statute  3S  Hei 
as  the  authority  from  which  it  emanated,  and  bi 
also  signed  by  Masham,  who  was  at  that  time  an  offi 
not  in  the  lord  treasurer's  but  in  the  king's  rem 
brancer's  office. 

Without  professing  to  have  examined  the  infinil 
precedents  to  which  Sir  Edward  Cf^'  oTIihIm. 
searches  I  have  made  have  satisfied  m, 
that  department  of  the  revenue  office 
Exchequer  under  the  control  and  mi 
lord  treasurer's  remembrancer,  a  sti 
process  or  writ,  combining  in  effect  thi 
levari  facias^  and  ct^as  corpus,  has,  : 
dmes,  been  issued  upon  special  applic 
the  necessity  of  the  case,  without  any  p 
or  notice  and  directed  at  once  againj 
chattels,  lands,  and  tenements,  and  b 
debtor,  to  levy  all  such  debts  as  by  beii 
the  revenue  rolls  in  that  office  were  beci 
of  recorded  debts  or  duties. 
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y  and  ususl  course  of  proceeding       1859 

to  the  pipe  office,  and  enter  them        '  ■  ■ 

1  to  the  summons  or  the  pipe,  to         e. 

cess ;  and  if  returned  niAil  by  the     "■<•'" 

hem  into  a  schedule  as  described 

1  GUdert,  and  send  them  into  the 

surer's  remembrancer,  to  be  levied 

ative  process,  or  long  writ,  which 

two  stated  seasons  of  the  year  for 

ch  debts. 

ur  Lordships'  patient  attention  by 

lich  have  led  me  to  condode  the 

xilbcrt  may  have  confounded  the 

n  the  ofDce  of  the  king's  remem- 

hori^  of  the  statute  SS  H.  6.  with 

has  been  immemorially  the  course 
^uer  to  issue  from  the  office  of  the     ■ 
nbrancer.     It  may  be  sufficient  for 
iresent  enquiry  to  take  it  upon  the 
ent  a  Judge,  who  presided  at  the 

Exchequer,  that  long  anterior  to 
such  debts  of  the  crown  as  wen 
t  roll   in  the  treasurer's  remem- 

be  levied  by  a  process  having  the 
n  immediate  extent,  (a)     I  would^ 

my  observations  upon  this  first 
y  with  a  passage  from  Lord  Chief 
aiise   on  the  Court  of  Excheqaert 

of  a  later  teste  supersedes  an  exe> 
by  a  former  writ ;  because  by  the 
wmmoQ  law  if  there  bad  been  an 
ct's  suit,  and  afterwards  an  extent, 

iming  ofthe  Court  of  Ezcbequcr  which 

fouod  nlatei  to  the  office   of    Lord 

d  eU-  TrcMurcr'i  Remcmbnnccr. 
nanch 

0  3  the 
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the  execution  was  superseded  until 
CQted,  because  the  public  ought  to  be 
property." 

I  proceed  to  the  second  branch 
far  the  statute  S3  H.  8.  c.  39.  resti 
prerogfttive.  In  considering  the 
e^ct  of  such  of  its  clauses  as  h 
question,  we  should  remember  tha 
period  of  time  when  that  monarch 
of  his  power,  when  the  revenues  of 
recently  greatly  augmented  by  th( 
solution  of  the  ahhies  and  monaster 
increasing  commerce  and  prosper! 
nor  can  we  forget  that  the  history  a 
more  frequent  examples  of  sacrifice 
subjects  than  of  any  voluntary  surre 
ledged  prerogatives  to  them. 

Upon  the  first  forty-nine  sectior 
lating  to  the  erection  of  the  court 
king's  lands,  its  ofBcers,  and  their 
have  long  since  ceased  to  exist),  it  I 
to  make  any  observations. 

The  object  of  the  legislature  in 
enactments,  from  section  50.  to  St 
more  speedy  recovery  of  debts  due 
obligations  and  specialties  which  no 
act)  enrolled  of  record  were  not  an 
prerogative  process  of  extent  Tl 
gave  them  the  force  and  effect  of 
ledged  according  to  the  statute  si 
It  gave  also  to  the  king  his  costs  as 
It  gave  to  each  of  the  several  cou 
recently  erected  as  to  those  alread; 
tbned  in  the  fifly-fifth  section,  thi 
power  and  authority  to  commence 
for  debts  and  duties  grown  due  to  t 
of  obligations  remaining  in  each  of 
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lod  to  hear  ood  determine  themj  and  to 
tion  upon  the  body,  lands,  and  goods  of 
lodemned  therein.  But  it  appears  to  me  a 
ppose  that,  because  in  directing  in  what 
xiurts  (some  of  those  courts  being  then 
ted)  the  suits  shall  be  commenced,  and 
may  in  their  discretion  be  used,  (mention- 
ia,  the  capias,  extendi  Jacias,  &c.],  that 
power  of  issuing  such  process  was  given 
ime  to  the  Court  of  Exchequer.  As  applied 
5  and  specialties,  which  before  that  statute 
in  pais  not  yet  ripened  into  matters  of 
mit  tket/  were  not  liable  to  the  immediate 
rendered  mature  for  that  process  by  ba- 
led of  record. 

ms  to  which  I  have  referred,  from  fifty  to 

iar  to  me  exclusively  applicable  to  the  debts 

ccruing  in  respect  of  the  obligations  and 

uitioned  in  those  sections. 

.  enlarges  the  junsdiction  of  the  Beveral 

1  enumerated ;  extends  their  authority  to  a 

subjects  having  no  relation  to  the  pre* 

id  after  introducing  various  regulaUons 

ffices  of  receiver,  auditor,  accomptao^ 

lenalties  upcm  them  ftir  the  breach  of 

luties)  the  statute  proceeds  to  enact  the 

d  seventy-fourth  sections,  the  last  of 

sion  to  the  present  question. 

an  directs,  that  in  all  actions  and  suits 

of  any  debts  which  shall  accrue  to  the 

if  any  attainder,  outlawry,  forfeiture,  or 

f,  or  by  any  other  collateral  way  or 

e  sufficient  to  declare  generally,  without 

cumstances  at  large  according  to  the 

e  common  law.     Then  follows  imme- 

1  controverted  74th  section,  in  the  fol- 

O  i  lowing 
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lowing  words :  —  "If  an;  suit  b 
or  any  process  be  hereafter  awi 
the  recovery  of  any  of  the  king's 
suit  and  process  ^all  be  prefei 
any  person  or  persons;  and  o 
hors  and  successors,  shall  have 
any  defendant  or  defendants  of 
before  any  other  person  or  pers( 
king's  said  suit  be  taken  and  c 
awarded  for  the  said  debts  at  t1 
the  king,  hts  heirs  and  succes 
given  for  the  said  person  or  persi 

The  first  branch  of  this  clause 
vi80>  contains  a  plain  declarati< 
TOgative  right  under  the  common 
at  sU  times  entided  to  have  his 
havejfrsf  execution. 

The  proviso  was  undoubtedl 
some  qualification  or  restriction 
least  to  confer  a  privilege  upon 
question  arises  as  to  the  extent 
privilege.  By  stat.  35  Edw.  3.  t 
withstanding  the  king's  ancient  | 
writs  of  protection)  was  empo 
debtor,  and  to  proceed  to  jud 
execution  until  the  king's  d^t 
seems  to  me  that  this  further  pr 
the  74>th  section;  viz.,  that  he 
restrained  from  proceeding  to 
those  cases  to  which  that  section 
the  crown  had  neither  commence 
any  process  before  his  judgmen 
legislature  did  not,  I  conceive,  in 
cases  of  conflicUng  or  concurrent 
to  remove  the  restraint  conticuin 
the  time  of  the  passing  of  the  act 
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ut  execution  without  being  guil^ 
le  law,  which  before  the  statute 
ot  do.  The  section  being  silent 
I  ^all  be  first  satisfied,  imports 
view  of  it)  that  the  subject's  exe- 
still  leaving  the  prerogative  right 
n  extent,  unimpaired, 
be  the  true  construction  of  the 
of  the  crown  does  this  seventy- 
'  Does  the  proviso  or  condition 
all  the  preceding  clauses  in  the 
nd  limited  in  its  operation  to  the 
leventy-third  section  immediately 
estion  is  involved  in  some  oh- 
ion  of  the  sections  would  favour 
lited  construction ;  but  the  words 
ection  ere  sufficiently  general  and 
trace  other  debts  than  those  d&- 
y-third  section  as  accruing  to  the 
outlawry,  forfeiture,  or  gill  of  the 
5r  collateral  way  or  means."  At 
restriction  he  construed  to  apply 
-own  debt,  so  as  to  include  the 
Ities  mentioned  in  the  fiftieth  seo 
the  difficnlty,  nay  absurdity,  of 
[>f  parliament,  passed  for  the  pro- 
itating  the  speedy  recovery  of  the 
g  them  the  force  and  effect  of  a 
instead  of  expediting  their  pay- 
in  a  more  unfavourable  position 
xts.  In  every  race  between  the 
ie  point  of  time  to  determine  the 
s  not  the  moment  in  which  judg- 
t  that  in  which  the  execution  is 
GT;  whereas  the  construction  con- 
rho  impugn  the  preferable  title  of 
the 
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the  crown,  would  give  to  the  sabjec 
a  judgment,  the  power  of  postpoDio 
king's  execution^  snless  there  had  be 
his  suit,  or  an  award  of  hii  process  I 
ment  was  signed. 

I  interpret  the  words  "  debts"  in  tl 
it  with  reference  to  all  the  previous 
statute)  to  mean  such  debts  as  not 
record,  are  in  Jieri  only,  unaxertaim 
to  be  recovered  through  the  medium 
commenced  or  "  process  to  be  awai 
as  informations  for  penalties  always 
prayer  that  process  may  be  swan 
struction  would  also  embrace  such  d 
tioned  in  the  immediately  precedii 
unless  the  crown  had  in  all  such  caj 
menced  the  suit  or  awarded  its  pre 
having  obtained  a  judgment,  might 
execution,  and  thereby,  in  obedience  1 
the  proviso,  prevent  the  king  from 
cntion,  to  which  before  that  statute  hi 
do  not,  however,  read  the  clause  a 
crown  from  issuing  an  extent  under  I 
stated  in  this  case. 

I  come  next  to  consider  the  qnestii 
seizure  by  the  sheriff  under  ^Jleri  Jm. 
a  judgment-creditor,  the  property  in 
becomes  thereby  altered  so  as  to  be  n 
the  extent  of  the  crown.  The  crown 
titled  to  priority  in  the  execution  a 
virtue  of  its  prerogative.  The  subject 
ence  of  any  such  prerogative,  assertic 
execution  has  once  begun  by  an  acti 
the  crown  has  no  longer  any  right 
subject's  execution  from  that  time  bei 
preference. 
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the  crown,  bs  representing  tie 
revenue,  end  an  individuBl  cre- 
ivate  clfum,  are  at  issue.     For 

Uj^xmt  T.  Samner  and  Sorke  v. 
wn,  The  King  v.  Wells  and  Jll- 
loper  and  Allen,  are  relied  upon 
r  Lordships  ore  constrained  to 
decisions  you  will  abide,  for  no 
«n  reconcile  them, 
wmment  upon  these  cases,  and 

applicable  to  this  subject,  and 

be  deduced  from  them,  which 
eard  firom  those  who  bare  pre- 

shortly  the  reasons  which  have 
■  the  latter  judgments  delivered 
]uer,  as  containing  the  sounder 
and  as  resting  upon  the  more 
'  judgment  pronounced  by  the 
Chief  Justice  De  Grty  presided, 
ODstitutional  lawyer  Sir  fViltiam 

Gould,  and  Mr.  Justice  Nares, 
view,  the  strongest  claim  to  the 
jlish  lawyer ;  but  I  must  confess, 
ms  assigned,  and  the  authorities 
nent  of  the  Court  of  Common 
liter  professes  to  be  founded,  I 
d  assent  to  it.  The  whole  argu- 
Hen.  8.,  as  reported  in  2  Sir  W. 

comprised  in  this  single  observ- 
nner  part  of  the  seventy-fourth 

the  old  prerogative  law,  and  the 
.  so  that  it  shall  not  take  place 
or  the  subject.  The  authorities 
nt  proceeded  are  still  more  un- 

of  Lechmere  v.  'Ilioroughgood,-a& 
,  12S.  and  3  Mod.  2S6.,  is  relied 


Giun 
Oaona. 
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on  as  the  promiQent  ground  of  tl 
together  with  Attomeif-General  v.  . 
passage  extracted  irom  Lord  Ch 
Digest,  vol.  ii.  238.,  viz.  "  if  execui 
ment  against  the  king's  debtor,  ai 
exponas  an  extent  comes  at  the  king 
cannot  be  taken  on  the  extent,"  are 
prehending  the  pith  and  marrow  of 
this  solemn  judgment  As  to  the 
Andrew,  Lord  Chief  Baron  SteeFs 
to  have  proceeded  on  the  ground 
which  was  an  elegit,  was  perfect  arid 
the  extent  issued:  Hard,  27.  He  si 
title  is  prior  to  the  king's,  and  is 
adds,  "  Stringefellow'i  case,  in  Sj/e, 
And  as  to  the  passage  in  Lord  Chi 
Digest,  vol.  ii,  S58.,  I  do  not  under 
ing  the  preponderating  weight  of  I 
into  the  scale  to  guarantee  the  ere 
where  he  cites  cases  to  support  it 

Upon  the  authority,  therefor^  of 
Deckmere  v.  Tkoroughgood,  admitted  \ 
to  be  a  little  obscure,  from  being  t 
meal  and  in  different  books,  is  built  i 
would  rather  say,  the  untenabk  pre 
execution  begun,  but  not  completed 
comes  too  late. 

I  have  examined  with  care  the  8e\ 
case  in  Comb.  12S.,  S  Mod.  236.,  1  iS^ 
160.,  &om  which  it  will  appear,  that 
pass  by  the  assignees  of  a  bankrupt 
of  London  and  others  for  seizing  g 
Jacias  against  the  bankrupt  after  an 
committed  by  him. 

(«)  Hardr,  *j. 
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jr  was  committed  oa  the  ISth  of 
in  the  Sgth.  Aiier  the  seizure, 
!  suit  of  the  crown.  The  case 
>>urt  —  once  in  Trinih/  term, 
i.  gives  the  account ;  and  again 
ieriacA  and  Shower  refer.  "  The 
construction  should  not  be  made 
passer  by  relation,  for  the  taking 

re,  as  to  the  right  of  the  crown 
erred  to  the  execution,  was  not 
judgment ;  and  supposing  Lord 
Comberback  imputes  to  him,  viz. 
)  late  after  the  fieri  facias  de- 
t  could  be  regarded  only  as  on 
iictum. 

ion  arose  in  Boric  v.  Dat/reU  as 
>rd  Kenyan,  after  expressing  his 

that  decision,  relied  upon  thia 
of  his  judgment,  viz.  that  as  long 
ibtor  remained  unaltered,  and  an 
the  subject,  and  an  extent  at  the 
the  debtor,  the  title  of  the  crown 
>int  to  be  considered  is,  in  whom 
len  proceeds  to  state,  that  as  the 
I  goods  is  bound  by  the  delivery 
t£^  there  then  remains  no  pro- 

which  the  prerogative  of  the 

to  the  judgment  of  so  profound  a 
tion  the  soundness  of  this  opinion, 
if  Lord  Hardaicke  in  Loathal  T. 
"  That  neither  before  the  statute 
he  property  in  the  goods  altered, 

il.  Cat.  Mr.  iSt. 
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but  continues  in  the  defeDdant  unl 
cuted.  The  meaning  of  these  wt 
be  bound  by  the  delivery  of  the  w 
that  after  the  writ  is  so  delivered,  if 
an  assignment  of  hb  goods,  unless 
sheriff  may  take  them  in  execution 
was  expressed  by  Lord  Holt  in  S 
Another  (a),  who  says,  "  If  writ 
livered  to  the  sheriff  against  A.,  ar 
rupt  before  it  be  executed,  the  exe 
and,  consequently,  the  property 
absobdely  bound  by  the  delivery  of 
But  the  teste  of  the  writ  binds  agi 
of  the  party  himself."  The  same 
Philips  V.  Thompson,  {b)  Lord  i 
ment  I  am  commenting  upon,  sa; 
considered  is,  in  whom  is  the  prop 
by  that  tesL  If  the  property  be  i 
the  seizure  and  before  the  sale,  I  i 
it?  The  debtor  may,  at  any  mo 
pay  the  debt  and  demand  the  goi 
sale  necessary  to  retransTer  the  pro 
firm  his  title.  Suppose  the  good: 
the  custody  of  the  sheriff,  to  be  o 
or  destroyed  by  fire,  or  by  an  an 
would  the  execution  be  satisfied  oi 
Surely  not.  The  judgment  of 
Bench,  in  Thitrston  v.  Mills  {c),  I 
thority  upon  thispoinL  Goods  w 
by  the  sheriff  under  &  Jieri  Jacias, 
unsold,  an  extent  at  the  suit  of 
quent  teste  issued,  under  which  i 
subject  to  the  former  seizure,  and 
under  a  venditioni  exponas  from  thi 


(a)  I  U.  Rajm.  aji.        (&)  3  £»•  t{ 
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lived  was  brought  by  the  Flaintiff 
against  the  sheriff  for  the  proceeds 
Uenborougkt  in  delivering  his  judg- 
leither  the  mooey  oor  the  goods 
the  time  of  the  action  brought,  the 
kintiff.  1'he  sheriff  had,  indeed, 
ieri  facias,  bul  the  Plaintiff' acquired 
\f  the  sheriff^s  seizure.  If  they  had 
lands  of  the  sheriff,  the  Plaintiff 
e  the  loss." 

dudes  his  judgment  in  Borke  v. 
words,  "  With  respect  to  what  is 
sn  said  by  Lord  Mansfield  in  Cooper 
•erback  having  mistaken  Lord  Holt's 
•  V.  Thoroughgood^  it  is  as  probable 
it  observation  is  misstated." 
sefore  he  delivered  his  judgment  in 
id  fortunately  referred  to  his  tyam 
Ithf,  which  has  since  been  published 
1  his  Lordship's  original  manuscript, 
Dg,  he  must  have  borne  testimony 
Sir  James  Bwrow's  report  of  Lord 
t  in  that  particular.  The  notes  of 
'  Sir  James  Burrow  on  this  point  are 
lony,  that  the  one  may  be  considered 
other,  and  I  will  transcribe  them, 
ported  by  Sir  James  Burrom  to  have 
rbachf  in  giving  the  judgment  of  the 
only  sensible  part  of  his  whole  r& 
to  me,  that  he  did  not  understand 
3t  on  the  former  day,  which  is  the 
Drt  of  the  case,)  agrees  with  Shower 
Court  were  of  opinion,  that  a  con- 
;  be  mad^  to  make  the  officer  a  tres- 
is) X  Burr.  36, 
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passer  by  relation :  for  the  taking  was  lawful  at  the  time.' 
But  he  must  be  mistaken  in  the  first  part  of  his  report: 
for  Lord  Chief  Justice  Holt  could  never  say  ^  that  the 
property  of  the  goods  is  vested  by  the  delivery  of  the 
Jlerijaciasy  and  the  extent  for  the  king  afterwards  comes 
too  late«'  No  inception  of  an  execution  can  bar  the 
crown.''  The  following  passage  is  extracted  from  Lord 
KenyorCs  report  of  Cooper  v.  Chitty^  as  published  by  Mr. 
Hanmerj  page  422.  ^^  This  case  of  Lechmere  v.  Thorough- 
good  is  reported  in  two  other  books:  in  Comb.  12S. 
the  latter  part  of  the  ^se  is  agreeable  to  that  of  Skaa>erj 
that  a  construction  should  not  be  made,  to  make  the 
officer  a  trespasser  by  relation.  As  to  the  other  part  of 
the  report,  it  is  manifest  to  me,  that  he  did  not  under- 
stand what  they  were  arguing  about;  for  he  makes 
Lord  HoU  say,  what  he  could  never  say,  about  barring 
the  extent  of  the  crown.  In  3  Mod.  it  is  as  plain,  that 
the  reporter  misunderstood  what  passed ;  for  he  says  the 
extent  came  too  late,  and  that  the  property  was  bound 
by  the  ft.  Ja.^  though  the  contrary  is  very  clear." 

The  inference  I  draw  from  all  the  authorities  upon 
the  subject,  whether  the  question  be  considered  with  re- 
gard to  executions  on  statute  staple,  or  to  executions  at 
common  law,  hy  Jieri  facias  or  elegit^  is  this,  viz.  That 
the  extent  of  the  crown  must  be  preferred,  if  the  exe- 
cution  be  not  perfectly  executed  by  the  delivery  of  the 
land  to  the  creditor,  or  by  the  sale  of  the  goods.  That 
the  inception  of  the  execution  by  the  bare  seizure  of  the 
goods  will  not  bar  the  crown.  That  the  execution  must 
be  no  longer  in  progress,  but  completed,  and  that,  until 
the  actual  sale,  the  property  is  not  altered  or  divested 
from  the  original  owner. 

Mr.  Baron  Wood^  in  the  elaborate  judgment  delivered 
by  him  in  the  Court  below,  and  reported  in  8  Price  SU., 
seems,  throughout  his  most  able  argument,  to  admit, 
that  in  order  to  exclude  the  process  of  the  crown,  the 

execution 


Yeah  op  WILLIAM  IV. 

ict  must  be  executed  i  but  he  in- 
leizure  by  the  sheriff  is  for  that 
execution :  but  neither  the  cases 
ining  to  illustrate  that  position, 
Ing  me  a  convert  to  hii  opinion, 
by  that  leamed  Judge,  to  shew 
'  preference  is  determined  when 
ition  has  began,  proves  on  the 
to  my  mind,  that  it  is  not  detei^ 
s  execution  was  perFect  and  con- 
reiy  of  the  land  to  the  creditor 

lining  to  be  considered,  viz.  whe- 
^  by  the  seizure  such  a  special 
as  to  defeat  the  process  of  the 
discussed  by  my  leamed  Brothers 
,  and  to  whose  judgment  I  take 
ecially  to  my  Brother  Alderson'a,) 
and  incorporating  my  opinion 
I  willingly  spare  your  Lordships 
to  my  examinaUon  of  it  in  detail, 
nvested  with  power  as  the  minis- 
,  to  protect  the  property,  whilst 
ly,  for  the  bene6t  of  those  who 
cannot  be  disputed.  Agunst  s 
lintain  trover  or  trespass.  But 
d  no  inference  can  be  drawn  un- 
of  the  crown.  He  may  still  be 
His  Majesty's  process  of  extenti 
claim  of  property  in  third  persons 
capable  of  being  established, 
has  accurately  defined  the  state 
property  as  being  in  cuslodid 
dismiss  this  last  head  of  enquiry 

•on,  139.     4  li.  to. 

P  with 
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with  an  observation  of  Lord  Hobarfs,  extracted 
bJB  judgment  in  Sheffield  ▼.  Radcliffe  {a\  when  i 
Denting  upon  StringefeUaa^A  case  (£),  so  orten  reft 
to>  The  passage  ia  in  these  words  :  "  Stringefellam 
an  extent  upon  statute  staple  against  Brcnmtsc^pe. 
sheriff  of  Bedfordshire  extended  the  land  and  appr 
the  gooda^  and  seized  them  into  the  king's  hands; 
before  liberate,  an  Exchequer  writ  for  a  debt  of  1 00/.  c 
king's,  to  be  levied  upon  Brownest^pe,  came  to  the  sb 
who  retamed  on  the  writ  this  special  matter  intc 
Ezcbeqner,  and  he  made  the  same  return  into  the  C 
eery  upon  the  liberate,  and  that  there  wexe  no  < 
goods.  Yet  he  was  etiforeedy  notwithstanditig  the  c» 
^  the  laa,  to  serve  the  king." 

For  these  reasons,  I  am  of  opinion  that  the  k 
•xtoit  ia  entitled  of  r^ht  to  be  preferred  to  the  subj 
execution,  and  that  there  is  no  solid  distinction  i 
made  between  an  extent  in  chief  and  an  extent  in  a 

I  &ar  that  I  have  rendered  myself  obnoxious  to 
imputatiMi  of  trespassing  too  largely  upon  your  I 
sbips^  valuable  time.  My  apology  for  doing  so  ma 
found  in  the  importance  and  difficulty  of  the  sul 
wbidi  has  for  'so  many  years  been  considered  in  ) 
wiituter  Mall  as  vexata  questio,  distracting  and  divi 
the  opinions  of  the  most  enlightened  Judges.  II 
judgment  which  I  have  humbly  submitted  to  your  L 
ships  be  deemed  erroneous,  I  shall  at  least  have 
consolation  of  reflecting  that  I  am  under  the  shad 
great  authority.     "  Magna  sejudice  qt/is^ue  tuetur." 

Gaselee  J.  My  Lords,  I  have  the  misfortun 
differ  in  opinion  with-  those  of  my  brothers  who 
preceded  me,  and  I  understand  from  a  great  majori 
those  who  are  to  succeed  me  in  addressing  your  L 

{a)  Bai.33^  {i)  t£frer,67. 
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i;  and  when  I  conatder  that  the        JS. 

!?faief  Justices  to  wliom  this  case 

it  of  error  brongtit  to  review  a 

ren  in  the  Court  of  Exchequer     <*«>"•* 

idant  in  error,  reported  to  the 

he  question  was  ooe  which  has 

fVesijKinsier  Hall  for  a  great 
had  been  a  difference  of  opinion 
nster  Hall,  the  Court  of  King's 
1  the  Court  of  Common  Pleas, 
le  extent  was  not  entitled  to 
ion  at  the  suit  of  the  subject; 
equer  has  unifenaly  decided  the 

extent  was  entitled  to  priority  t 
I  having  heard  the  case  ai^e^ 
naturely,  had  not  been  able  to 
1  the  subject,  and  to  agree  upon 
1  give  to  the  Lord  Chancellor  j 
lat  so  considerable  a  majority  of 

formed  an  opinion  adverse  ta 
o(  the  best  coosideration  I  have 
subject. 

ropounded  by  your  Lordshipa 
'udges  brandies  out  into  two; 
wperty  is  altered  by  the  seizure 
I  writ  o!_fieri  facias  i  and,  s»- 
statute    S3  Hen.  8.  e.  39.  s.  74. 

process  of  the  crowu,  and  pre- 
fect unless  it  be  issued  antece* 
tecution,  or,  in  the  words  of  the 

suit  be  taken  and  commenced, 
he  debt  at  the  suit  of  the  king, 
before  judgment  given  for  the 
IS.  In  considering  the  first  of 
call  to  your  Lordships'  attentioa 

case  is  not,  as  in  many  of  the 
F  S  cases 
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cases  in  which  the  de<nsion  has  been  given  by  the  C 
of  Exchequer   in   &vour  of  the   crown,  whether 
claimant  has  such  a  property  in  the  goods  as  to  en 
him*  according  to  the  technical  practice  of  the  cour 
come  in  and  claim  the  property,  under  the  usual  i 
upon  the  return  of  the  writ  and  inquisition  into 
court ;  in  which  case  no  one  can  be  allowed  to  trai 
the  king's  title  without  showing  title  in  himself; 
heri  the  question  is,  generally,  whether  the  writ  : 
be  ececuted  by  the  sheriff  by  extending  the  same  g 
into  the  king's  hands,  and  selling  them  to  satis^ 
crown  debt,  without  regard  to  the_^.^.  under  n 
he  had  first  seized  them.     It  is  admitted,  and,  inti 
after  the  decision  in  Stoain  r.  Morland (a),  it  is  too 
to  deny,  that  after  an  execution  is  once  executed  a 
suit  of  a  subject,  an  extent  coming  to  the  sheriff  01 
part  of  the  crown  to  be  executed  on  the  same  prop 
comes  too  late.     One  question,  therefore,  on  this 
of  the  case  is,  at  what  time  may  an  execution  be  sa 
be  executed  ?     Now,  my  Lords,  there  are  many  ai 
rities  which  lay  it  down,  that,  by  the  seizure  (the 
being  but  the  formal  part  of  the  execution),  the 
petty  vests  in  the  sheriff.     The  first  author'^-  ' 
trouble  your  Lordships  with  on  this  point  is 
of  Lord  Holt,  in  the  case  of  Lechmere  1.  Tk> 
reported  in  several  books,  and,  amongst  othe 
herbach  12S,  in  which  Lord  Holt  is  stated  to 
. — "  The  property  of  the  goods  is  vested  1 
veiy  of  the^._/a.,  and  the  extent  afterwards  f 
comes  too  late,  and  that,  on  the  statute  of 
perjuries."     It  is  true  the  case  does  not  appt 
been  decided  upon  that  ground,  but  because 
being  lawful  at  the  time,  the  officer  could  nt 
a  tre^asser  by  relation;  and  that  Lord  M 

(«)  lB.i^B.  370.      3  B.  Maore,  740. 
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Utif{a),  says  that  the  reporter  must  be  mis- 
first  part  of  his  report.  In  4  T.  A.  411., 
1  is  stated  to  have  said,  with  respect  to 
osed  to  have  been  said  by  Lord  Mans/leld, 
.  Chitty,  of  Comberbach  haviDg  mistaken 
opinion  in  Lechmere  v.  Thoroughgood,  it  is 
It  the   report  of  that  observation  is  mis- 

in  the  Batiket*a  case  {b).  Lord  Hdt  says, 
fi.fa.  is  delivered  to  the  sherifl^  and  upon 
levied,  the  property  of  the  goods  is  altered, 
ff  becomes  a  debtor  to  the  Plaintiff.  The 
'  V.  Wttheri{c)  is  also  to  the  fame  effect. 
as  follows :  —  F.  Dives,  as  administrator  of 
Qvered  303/.  against  Clerk,  upon  a  bond  to 

upon  judgment  by  default  in  the  Com- 
nd  sued  out  &Ji.fa^  tested  of  TVinity  term, 
tumable  in  Michaelmas  term,  directed  to 
of  Ijondon,  which  was  delivered  to  the 
!  1st  of  Augtt^  in  the  same  year^  who,  on 
It  of  August  seized  goods  to  the  value. 
i  administrator,  died  9th  September  foKow- 
leriff  returned  the  seizure  to  the  value,  sed 
'.,  pro  dtfectu  emptonan.  On  the  39th  of 
!  sheriff  was  removed  and  another  put  in. 
!erX;  now  sued  out  a  sci.fa,  against  the  then 
itituUoo  of  bis  goods ;  and  upon  demttrrer, 
IS  given  against  the  Plaintiff  in  the  Court 
Pleas,  and  he  then  brou^t  a  writ  of  error, 
e  case  having  been  twice  solemnly  argued 
be  Conrt  seriatim  affirmed  the  judgment. 
Gould  says,  —  "  The  execution  is  exe- 
life  of  the  administrator,  and  the  sale,  vis., 
art  of  it,  may  be  done  by  the  same  writ, 
by  the  levying  the  goods  by  a  ^fiaifa/n<at 

Tnali,  %%. 
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u  he  seizes  the  goods,  gets  a  property  in  them  agi 
all  persons,  and  may  have  trespass  against  the 
owner  if.be  gets  them;  and  so  be  may  have  trore 
appears  in  fViibraiam  r.  Sfiaw  (a],  where  Chief  Ju 
Kefynge  held  that  be  gains  a  general  property :  ht 
the  rest  say  that  it  was  only  a  special  proper^,  so 
sell,  &c.  This  is  not  like  the  case  put  before  ( 
extent ;  for  in  that  case  there  must  be  a  libtraU,  i 
is  by  award  of  the  court"  Mr.  Justice  Paaoft  ss] 
"  This  execution  is  so  far  completed  that  it  is  a  vc 
of  the  property  in  the  sheriff.  The  selling  is  t 
formal  part  of  the  execution ;  and  by  the  seizure 
writ  be  has  autfaori^  to  sell,  and  the  venditioni  ex_ 
adds  not  to  his  authority,  but  is  to  spur  him  on  to 
And  Mr.  Justice  PaaxU  says,  — "  Execution  : 
entire  thing ;  and  therefore,  where  a  sheriff  leries  g 
and  while  they  remain  in  his  hands  for  sale  a 
sheriff  is  choseti,  he  who  b^ns  the  execution  shi 
DO  with  it^  and  sell  the  goods,  and  not  deliver 
over  to  the  new  sheri^  who  is  the  officer  ol 
Court.  The  reason  u,  that  execution  is  one 
thin^  (Year>Book,  »^  H.  Q.  pL  3d.)  and,  thei 
where  it  b^un,  it  shall  end;  and  that  is  the  i 
that  a  a^enedeaa,  after  execution  begun,  shal 
supersede  it  upon  error,  because  it  is  an  execution 
die  6rst  levying  of  the  goods,  and  not  like  the  c 
an  eatrndifadaSf  because  the  extent  is  only  a  s 
into  the  king's  bands,  and  there  must  be  another 
of  the  Court,  viz.  a  liberate  to  deliver  Uiem  over 
plaintiff."  By  HoU  C.  J.  **  It  is  true,  after  (le  has 
goods  to  the  value  of  the  debt,  thon^  he  be 
(^Bce,  yet  he  is  bound  to  make  sale  of  the  goods,  i 
make  a  return ;  and  when  he  has  made  a  return 
seizure  of  the  goods,  and  that  they  remain  in  his 

(n)  1  SmnJ.4j. 
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bat  is  not  a  diacfaarge  of  the  oon* 
;  only  aa  excuse  that  be  has  not 
compellsble  by  law  to  bring  it  in; 
w  exponas  does  lie,  yet  a  distritigaa 
:  and  tbere  are  two  sorts  of  dit- 
'em  before  mentioned,  (Year-Boole, 
ane  a  distringas  to  tbe  new  aherif^ 
e  to  sell  the  goods  and  bring  the 
e  other,  to  distrain  him  to  sell  et 
mtes  to  delivtt  to  the  new  sheriff 
Now,  if  a  distringas  lies  for  the 
tbe  <Ai  sheriff  to  sell,  that  shews 
authority  to  sell  by  virtue  of  the 
;  which  commands  the  new  sheriff 
le  to  sell  and  bring  in  tbe  money, 
lastalPs  Eni.  164^.  7%o.  Brm.  90.) 
beriff  is  compellable  to  sell,  having 
t  should  hinder,  in  this  cas^  that 
rithstanding  the  Pliuntiff 's  death  ? 
ible  and  oMupellable  upon  them 
he  money,  as  if  the  plaintiff  had 
tes  the  goods  by  virtue  of  the  writ, 
■ally  dischM'ged,  though  tbey  are 
ntiff  must  depend  upon  his  exe- 
that;  he  has  do  farther  remedy 
,  but  altogether  against  the  sheriff. 
upon  an  ^ectmeot;  brought  by  aa 
not],  and  it  was  held  that  the  ex- 
writ  was  abated,  and  no  matter 
lied  before  the  return  of  s^ure  or 
lere  be  do  act  of  tbe  Court  to  b« 
d  out  which  commands  the  sheriff 
tended  to  the  party,  if,  there,  the 
itor  die  alter  the  inquisition  and 
that  case  the  death  of  the  Plain- 
e  execution  ;  and  that  appears  by 
P  4  the 
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the  case  of  Harrison  y.  Bawden  (a),  though  not  so 
plain."  If  he  do  not  sell  between  the  teste  and  retui 
the  distrifigas,  he  shall  forfeit  issues;  and  after  g 
once  seized,  no  writ  of  error  or  supersedeas  shall  sta,\ 
sale.  In  fVitbraham  v.  Snow  (b),  the  point  was,  thai 
sheriff  may  maintain  trespass  or  trover  against  any 
son  who  takes  away  goods  which  he  has  seized  id 
cnUon:  MUdrnm/  v.  Smith,  (c)  And  by  seizure  of 
goods  in  execution,  the  sheriff  has  property  in  t1 
so  that  he  may  reseize  them,  and  sell  when  he  is  ii 
of  office  as  before.  In  the  case  of  A^.Ja.  there  i 
further  act  to  be  done.  Although  the  terms  of  the 
direct  the  sheriff  to  bring  the  money  into  com 
raider  to  the  Plaintiff,  it  is  not  necessary  be  shouli 
so ;  be  not  only  may  pay  it  over  himself  to  the  Plaii 
but  in  the  case  of  Perkinson  t.  Giybrd  {d\  it  is  sai 
action  of  debt  may  be  maintuned  against  him  oi 
executors,  if  he  does  not  do  x>  after  he  has  sole 
goods. 

It  is  true,  that  authorities  have  been  cited  on 
other  nde ;  and.  amongst  others,  The  King  v.  Peel 
In  that  case  aJL  fa.  issued  out  of  the  Court  of  C 
mon  Pleas  at  the  suit  of  Robarts  against  Peck,  » 
was  tested  3d  of  April,  by  virtue  of  which  the  st 
levied  the  goods,  &c;  but  befttre  the  sale  thereo: 
the  return  of  the  writ,  an  extent  came  to  the  si 
at  the  suit  of  the  crown  to  levy  the  goods,  &c  of  I 
tested  the  2d  ot  May.  The  sheriff  returned  this  sp 
matter  on  theJLJa.,  and  likewise  upon  the  extent 
the  Court  of  Exchequer;  on  which  It  was  said,  that. 
had  possession  of  the  goods  the  30th  of  April :  i 
which  Mr.  A.  moved  to  quash  the  inquisition,  and 
F.  moved   that   the   sheriff  might   amend   his   ret 

(a)  iKiag.  (d)  Cro.Car.  S39' 

(»)  iSMmd.47.  (r)  Am*.  8. 
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quashing  the  inquisition,  which 
r,  he  did  not  see  how  the  sheriff 
lie  Ix>rd  Chief  Baron  Btay  and 

of  opinion  the  sheriff  might  amend 
irder  was  made  for  that  purpose, 
iheriff  wanted  to  indemnify  him  in 
in  moved  against  him  in  the  Com- 
irn  of  the  jf.  Ja.     There  is  a  note 

terms :  —  N.  B.  It  was  taken  for 
the  goods  were  levied  by  virtue  of 
before  the  teste  of  the  extent,  yet 
e  crown.  But  query,  if  they  had 
cution  had  been  executed.  Stringe- 
>een  very  much  relied  upon  on  this 
authority  on  the  part  of  the  crown. 
)rted  in  Dyer  67  i.,  Stringe/eUow  v. 
)  Slringefdlow  sued  a  writ  o( extendi 
ry,  to  have  execution  of  a  statute 
etoppe,  directed  to  the  sheriff  of 
tent  of  the  lands  of  Brawnesoppe, 
ccording[y  into  the  hands  of  the 
le  writ,  but  did  not  make  livery; 

of  the  king's  prerogative  issued 
r,  reciting  the  prerogative  which 
e  to  be  first  served  and  paid  by 
landed  the  sheriff  to  levy  the  debt 
mnesoppe  owed  him,  100^,  of  the 
nd  if  he  had  not  sufficient,  then  to 
d  this  writ  was  delivered  to  the 
'the  return  of  the  first  writ;  bat 
t  returned  at  the  day:  and  the 
)ecial  matter  upon  the  writ  of  the 

he  had   returned   the   writ   into 

ibove,  and  averred  in  his  return 

>  goods  or  lands  to  be  extended 

besides 
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besides  the  gooda,  chattels,  luids,  and  tenemente 
extended ;  and  it  was  holdoi  in  the  Exchequer  fo 
that  the  sheriff  sboold  be  amerced  if  he  woul 
amend  his  return,  viz.,  to  return  the  extent  inl 
Excheqaer  for  the  service  of  the  king's  debL 
Justices  Hales  and  Bromley  were  of  the  same  o[ 
because  the  property  of  the  goods  and  land  were 
Stringe/ellow  before  they  were  delirered  to  him  I 
writ  of  liberate.  The  distinction,  however,  be 
that  case  and  the  case  of  aJLJa.  has  not  only  beei 
Billy  pointed  out  in  Ibe  opinions  of  some  of  the  J 
in  the  case  of  Clerk  v.  Withers,  above  cited,  but '. 
very  pointedly  observed  upon  by  Mr.  Baron  Wa 
the  case  now  in  judgment,  in  &  Price  S\^.  It  is 
the  extent  is  not  the  execution,  and  gives  no  autl 
to  the  sheriff  to  sell  tfr  deliver  over  to  the  par 
merely  authorizes  the  sheriff  to  seize  the  pr<^iert 
not  to  do  any  thing  with  it  until  tlie  Iterate  i 
which  is,  in  fact  the  atecution.  The^^.  comn 
the  sheriff  to  make  the  money  of  the  goods ;  ai 
iiirther  authority  is  requisite  to  empower  the  shei 
sell,  and  to  pay  the  money  over  to  the  plaintiff, 
distinction  is  also  shewn  in  Ptayn^s  case,  in  Cro,  El 
A  lessee  ibr  years  was  bbliged  to  pay  his  rent  Id 
upon  it,  he  pleaded  that  the  lessor  was  bound 
statute,  and  upon  that  an  extendi  facias  was  award 
seize  the  lands  and  tenements  of  the  lessor  int 
queen's  hands,  which  was  executed  accordingly; 
upon  that  a  lU)erate  was  awarded;  and  in  the 
time,  between  the  extendi  Jacias  returned  f^  ^' 
awarded,  the  rent  was  incurred  for  which  he  was  c 
able  to  ^e  queen,  and  demands  judgment 
opinion  of  the  whole  court  was  clear  to  the  com 
Before  the  liberate  awarded,  nikU  qperatur,  for  li 
mains  always  tenant  to  the  lessor,  and  chargeab 
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rent ;  and  the  writ  before,  is  but  of  form 
ks  of  the  seisiDg  into  tbo  queen's  hands ; 
rer  seen  that  lands  were  seized  upon  that 
It  here,  upon  an  ejiendi /acias,  it  is  clearly 
liing  was  divested  out  of  die  debtor  until 
In  SmaUcombe  v.  CTvss{a),  which  has 
n  the  part  of  the  crown,  there  is  the  fol- 

—  In  this  case  Mr.  Northly  said,  argitendOf 
e  common  practice  at  this  day,  that  if  « 
vered,  and  the  goods  qipnised  and  sold, 

is  not  returned,  and  an  extent  for  the  king 
>f  the  Exchequer,  tt  will  over-reach  the 
But,  per  Curiam,  it  is  a  very  dangerous 
:  is,  however,  now  admitted,  that  the  sale 
le  crown  ;  and  I  only  mention  this  note  to 
br  the  argument  has,  in  earlier  time% 
1  in  support  of  the  alleged  rights  of  the 

passage  at  the  end  of  the  esse  of  TTte 
neral  y.  Ct^{b)  was  also  cited  on  the 

viz.  *'  extents  have  been  upon  goods  ao- 
1  by  virtue  of  tijl.  fa.  and  in  the  sherifiTs 

extent  coming  before  a  bill  of  sale  made^ 
operty  was  not  altered."  This  passage  does 
to  be  part  of  the  judgment  of  the  Court  in 
y-General  v.  Capd,  in  which  the  question 
ir  the  extent  was  too  late,  coining  after  the 

of  bankruptcy,  but  before  the  Bssignment. 
idling  in  the  case,  wantmg,  or  in  any  way 
the  inference;  which,  as  Mr.  Baron  Wood 
judgment,  is  a  mere  gratis  dictum  of  the  re- 
st case. 

■It  of  a  due  consideraUon  of  the  forq^iog 
:  to  me  to  be,  that  the  proper^  is  altered, 
>wn  barred  by  the  levy  under  tbeJLJa.    It 

{.Rajm.iji.  {h)   iSliiMO.4^1. 
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is  not  Qecessary  to  go  the  length  of  shewing  that 
sheriff  has  the  general  property  in  the  goods.  T 
are  several  coses  vbich  sheir  that  where  the  gei 
property  remains  in  the  debtor,  yet  if  another  has 
special  property  in  or  lien  upon  the  goods,  the  ci 
shall  not  take  the  goods  but  subject  to  that 
Thus,  an  equitiUile  mortgage;  which  binds  the  cr 
and  against  which  the  crown  is  entided  only  i 
satis&ction  of  the  lien  of  the  mortgagee  to  its  ful 
tent;  Casberd  v.  The  Attorney-General  {a):  or  the 
of  a  factor,  who  has  accepted  bills  to  the  amount  ol 
value  of  the  goods  consigned  to  him ;  The  Kin 
Lee  ifi) :  or  of  a  wharfinger,  on  the  goods  of  his  custi 
in  his  possession,  for  his  general  balance,  which  has 
decided  to  be  available  against  the  crown ;  The  Ki. 
Humphrey,  (c)  Mr.  West's  Treatise  on  Extents,  \ 
He  says  the  plaintiff  in  an  execution  may  be  sa: 
have  an  interest  in  goods  which  have  been  taken  u 
his  execation,  the  goods  being  in  the  custody  of  the 
and  the  sheriff  having  the  special  property  in  t 
the  general  property  remaining  in  the  defendant  u 
the  execution.  Bat  it  is  said  that  that  rule  ca 
^piy  to  the  case  in  question,  because  at  any  time  b 
sale,  and  after  the  seizure,  the  debtor  may>  by 
ment  of  the  debt,  suspend  the  sale  and  stay  execu 
The  same  answer  would  apply  to  the  case  of  the  ia 
wharfinger,  and  other  persons  above  named,  ii 
which  the  debtor,  upon  payment  of  the  debt,  re; 
the  property. 

If  the  decision  on  this  part  of  the  case  is  in  favour  o 
Plaintiff  in  error,  the  remaining  question  will  not  a 
but  if  not,  lam  of  opinion  that  the  statute  3S /f.  8.  t 
S.74.  abridges  the  pierogative  process  of  the  crown, 
prevents  it  from  taking  e£fect  in  this  case,  theking's  sui 

(0)  iPrUt  411.  (')  I  M'CUIL  ^  Twg, 
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mmeDced,  or  process  awarded  at 
given  for  the  plaintiff  on  ibejl.ja. 
words  of  that  section :  —  "  And 
e  authority  aforesaid,  that  if  any 
iken,  or  any  process  be  hereafter 
the  recovery  of  any  of  the  king's 
ie  suit  and  process  shall  be  pre- 
af  any  person  or  persons :  and 
lord  the  king,  his  heirs  and  sue. 
execution  against  any  defendant 
r  his  said  debts  before  any  other 
always,  that  the  king's  suit  be 
T  process  awarded  for  the  said 
ird  the  king,  his  heirs  or  succes- 
iven  for  the  said  other  person  or 
eeding  to  the  further  consider- 
;  case,  I  should  call  your  Lord- 
ict,  that,  in  the  present  case,  so 

bdng  token  or  oomnienced,  or 
the  judgment  was  given  tor  the 
was  not  due  to  (he  king,  but  to 

debtor,  and  was  not  put  on'  the 
ring  the  judgment,  the  issuing  of 
al  seizure  of  tlie  goods  under  iL 
my  General  v.  Andrew  {a),  it  was 
ourt,  that  the  statute  did  abridge 
case  was,  Sir  fViUiam  Harrison 
Tments  in  debt  to  one  Andrew 
ound  to  one  Fielder  on  a  bond 
e  judgments.  Fidder  assigned 
'ndrem  takes  out  execution  upon 
rlegits ;  by  one  be  has  the  moiety, 
noiety  of  Sir  W.  Harrisons  lands 
ss  issued  out  of  the  Exchequer 

trdr.  13.  in  iMj. 
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for  the  debt  auigoed  to  the  lung)  aod  the  prii 
I,  whether  or  no  the  king  should  be  p 
red  in  this  case.  After  srgumeiit,  the  Court*  in  T 
term  I656|  gave  judgment  for  defaodant.  Baron  i 
aaid,  "  The  king  has  many  prerc^tives  pro  boiu 
iieoy  but  in  the  case  in  question  the  statute  SS  H 
abridges  the  prert^tire,  and  controls  the  commoi 
Affirmative  statutes  do  not  alter  the  common  Ia« 
negative  statute*  do ;  and  here  is  a  u^ative  im 
See  StrhgefcUaafi  case  in  Dtfer^  67  b. ;  also  LasseV. 
in  D^er,  364."  Baron  Nicholas  agreed :  "  Before  Ui 
tute  dS  Hen.  8.  the  king  was  not  bound,  but  the  s 
bis  made  an  alteration,  though  it  sounds  in  the  a 
ative;  for  it  enacts  f  new  thing,  and  ita  quod  rat 
ctmdition  precedent,  and  a  limitauon."  He  then 
to  certain  authorities  as  shewing  how  such  statut< 
to  be  expounded,  and  that  the  clause  would'  el 
idle.  Chief  Baron  Sted:  "  The  subject's  tide  is 
to  ^e  king's,  and  is  executed ;  the  words  of  the  s 
of  S3  Hm,  8.  are  introductive.  Cecita  esse  (a 
Stringefdtaafs  case  are  unanswerable."  It  is  obsei 
that  although  so  much  stress  is  laid  upon  Stringeft 
case  on  the  part  of  the  crown  on  this  occasion. 
Baron  Sted  and  Baron  Parkert  in  the  above  ct 
Tke  jittomey  General  v.  Andrevs,  cite  it  as  being 
elusive  in  favour  of  the  subjecL  The  case  of  Upj. 
Sumner  (£)  is  precisely  the  same  as  the  presenL  L/ 
the  plaintiff,  in  Easter  term  17  G.  3.,  recovered  a 
against  Cann  in  the  King's  Bench,  in  debt  for  h 
and  on  the  16tfa  oi  April  1777  sued  out  v^^Ja.,  n 
able  on  Mondcof  next  after  the  morrow  of  tite  Ascei 
ISth  of  May  i  a  warrant  on  which  was,  on  tbe  If 
April,  delivered  to  the  officer,  who  on  tbe  same  da} 
tbe  goods,  and  kept  possession  of  the  same  by  vin 

(a)  jR^.jiK  {i)  iBlatkt.i%s^.  1394. 
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;  24th  of  April,  before  any  sale  of 
was  sued  out  and  delivered  to  the 
xxls  of  Canrt,  to  levy  621/.  4».  £d., 
ind  a  warrant  was  on  the  Montkn/ 

officer,  who  then  had  the  goods  in 

the  former  warrant,  and  who,  two 
lods  appraised,  and  on  the  30tb  of 
tion  on  the  extent.  The  plaintiff 
ending  and  putting  in  his  claim, 

the  23d  of  May,  and  the  sheriff 
y  Uppoia  to  return  the  writ,  r&- 
Vben  the  cause  was  first  called  on^ 
1  thought  they  could  not  snpport 
lingly  judgment  was  given  without 
however,  afterwards  argued,  and 
-,  Mr.  Justice  Gould  delivered  the 
f  Chief  Justice  De  Grey,  who  was 
tit,  himself  and  Justices  Blackstone, 
his  case  the  extent  did  not  take 
,  the  king's  suit  being  commenced 

It  had  been  contended  in  ai^- 
"h-ose,  who  afterwards  was  one  of 
;ed  with  the  rest  of  the  Court  in 
;  V.  DayreU,  that  the  Statute  Hen.  8. 
rogative  in  the  particular  revenue 
d  mentioned  in  that  act.  But  in 
r.  Justice  Gould,  after  stating  the 
le  act,  says,  about  seven  sections 

74,  76,  76,  77,  78.  and  80.  con- 
is  extending  to  all  the  king's  sub- 
ble  to  all  the  king's  courts  as  welt 
venue,  where  the  subject  of  them 
tion.  Indeed,  he  says  it  would 
lave  one  law  prevail  in  the  King's 

Fleas,  and  another  in  the  Ex- 
chequer ' 
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chequer  and  Duchy,  with  regard  to  such  questio 
the  present,  the  priority  of  the  king's  debts  before 
doe  to  a  subject.  The  learned  Judge,  after  static 
■erenty-fourth  section  of  the  act,  says,  "  The  fi 
part  of  this  clause  is  declaratory  of  the  old  preroj 
law,  the  latter  is  a  new  restriction  of  it,  so  that  it 
not  take  place  after  jadgtnent  given  for  the  sul 
With  respect  to  the  case  of  Leehmere  v.  TTtonxgi 
upon  which  so  much  has  been  said,  he  says,  "  In 
merev.  Tkoroughgpody  it  appears  by  Comberbackt  12: 
3  Modem,  236.  that  first  Herbert  and  then  Htii 
clearly  of  opinion,  that  after  execution  begun,  bi 
completed,  (and  of  course  after  judgment  signed 
king's  extent  came  too  late.  This  case  is  a  little  ob 
from  its  being  reported  only  piece-meal>  and  in  dif 
books:  but  with  some  attention  it  will  be  found 
clear  and  consistent,  by  reading  the  several  part 
in  order  of  time  as  they  occur,  viz.  the  plea 
2james2.y  S  VcntrtslSO,;  firjtt  argument,  i  Jot 
S  Mod.  236. ;  second  argument  and  judgment,  1  ft 
and  Maty,  Comberbadt  ]2S.,  1  S/tcmer  12.:  and  a  i 
quent  action,  between  the  same  parties  in  effUit, 
Common  Fleas,  viz.  Leehmere  v.  Toj^ih/.  (a)  1 
AUomeTf'General  v.  Andrex  (i),  it  was  held  b 
Court  of  Exchequer,  that  when  there  was  a  jud; 
and  an  execution  by  elegU,  a  debt  of  the  king  pr 
the  judgment,  but  the  process  thereon  sued  out  al 
should  be  postponed  to  the  judgment.  And  from 
authorities  Lord  Chief  Baron  Comyns  in  his  Dige. 
lects  this  doctrine,  that  if  execution  be  upon  a  judj 
against  the  debtor,  and  before  venditioni  expotu 
extent  comes  at  the  king's  suit  (which  is  the  ver 
at  bar,)  those  goods  cannot  be  taken  on  the  < 

{a)  tFent.ti^  (b)  lUrdr.ai. 
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also  supported  by  The  King  v. 
:ase  of  The  King  v.  Dickinson  was 
I  by  judgment  to  B.,  by  bead  to 
simple  contract  to  E.,  and  died. 
0  the  king,  caused  the  debt  due 
into  the  king's  hands,  and  upon 
sued  against  Dickinson,  executor 
le  return  of  it,  C  and  /).,  the 
led  judgment,  and  then  Dickinson 
icias  the  prior  and  the  subsequent 
ximey-General  demurred.  The 
arif  term  1691,  were,  first,  whe- 
idgment  should  be  preferred  to  the 
admitted  that  the  preceding  judg- 
-ed.    The  second  is  unnecessary  to 

adjourned  to  this  term,  (Easter, 
3n  it  was  adjudged  for  the  king, 
e  preferred  before  the  subsequent 
ny  bond ;  Hardres,  23.;  but  a  pr^ 
Id  be  preferred  before  it*  upon  the 
xth  section  of  33  H.  8.  c.  39.  "  So 
6uit  be  taken  and  commenced,  or 
the  debt  of  the  king  before  judg- 
ler  persons." 

'(&),  the  pluntiff  had  obtained  a 
erm  1787,  against  Clark  for  727/. 
fa^  tested  28th  of  Kowmfier  1787, 
\uary  1788.    Writ  delivered  to  the 

1788,  who,  on  the  8th,  seized  the 
ale,  viz.  1 1th  of  January  1788,  a 

that  day  issued  out  of  the  Ex- 
to  the  crown  under  the  seal  of 
ipril  1782,  for  300/.  payable  at  a 
of  thejf.^.,  and  then  unpaid.    Od 

Si.  (i)  4  r.£.4oa. 

Q  the 
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'ooper  V.  Chitly,  of  Comberbach  having 
('s  opinion  in  Lechmere  v.  TAorough- 
able  that  the  report  of  that  observ- 
'  Justice  Ashkurst  says,  "  The  case 
r  certainly  underwent  a  great  deal  of 
e  it  was  decided ;  all  the  prior  au- 
ighly  examined  at  that  time.  Unless, 
be  shewn  that  the  case  proceeded 
lies,  it  ouf;ht  to  govern  the  present, 
tatute  oi  Henry  VIII.  are  clear  and 
ng's  suit  shall  be  preferred  to  that  of 

0  always,  that  the  king's  suit  be  taken 
process  awarded  before  judgment 

;her  person  or  persons.'  Now,  this 
Bve  a  new  prerogative  to  the  king, 
I,  which  he  had  not  before;  by  that 
ssue  immediate  execution  in  cases 
t  before ;  for  before  he  had  only  a 
ion  when  the  debt  was  upon  record. 

1  new  prerogative,  the  legislature 
ain  him ;  and  they  have  in  express 
n,  where  the  subject's  judgment  is 
ion  of  the  king's  execution."  Mr. 
"  This  case  arises  on  the  statute  of 
tous  to  that  act  the  crown  could  not 
;ution  on  a  bond  debt.  Though  the 
;ady  happened  on  this  statute  shew 
to  be  confined  to  bond  debts  only, 
o  all  debts  and  executions :  it  is  so 
rms  by  Lord  Coke  in  Sir  T.  CeciFa 
ct  of  parliament  be  restrictive  on 
a  great  way  to  determine  this  ques- 
t  expressly  requires  that  the  king's 
inced  before  judgment  is  given  for 

(o)  j&f.r84. 

Q  2  th^ 
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tbe  subject.  Now*  that  was  e 
case  in  Hardres,  where  the  whc 
that  the  statute  does  abridge 
And  there  Chief  Baron  Str 
title  is  prior  to  tbe  king's,  ant 
ground  I  put  the  question  to  t 
'  What  effect  a  judgment  obt 
hav^  where  be  lay  by  till  th< 
cuted  ?'  I  am  inclined  to  thit 
execution  by  the  subject  woulc 
not  necessary  to  deude  that  p' 
As  to  the  effect  of  the  statute  < 
possible  to  have  a  more  din 
striction  on  the  king's  prerog 
19.6.,  where  it  is  said,  '  Thi 
and  advantage  to  the  king;  fir: 
made  to  the  king  in  nature  of  i 
in  giving  remedy  to  the  kin; 
made  to  others  to  his  use; 
and  damages ;  fourthly,  in  suii 
debts;  filUily,  in  charging  tl 
heir,  who  hath  the  land  of  the 
therefore,  it  was  the  intent 
subject}  that  where  a  new  pr 
levying  of  the  king's  debt  in 
ficial  manner  than  the  king 
also  should  have  some  new 
before.'  Now,  that  new  benei 
ference  in  cases  where  his  judf 
the  extent  of  the  king  issued.' 
"  The  simple  question  is  this, 
issuing  on  extent  upon  a  bone 
ment  of  a  subject  If  the  crow: 
arise  upon  the  statute  of  3S 
Hist.  Exch,  165.  Now,  the  wt 
are  extremely  pointed  to  shew, 
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secondly,  how  far  the  prerogative 
assisted  tn  these  cases,  end  how  far 
it  is  said  that  *  execution'  in  this 
y  to  affect  lands.  Bat  there  is  no 
Id  be  so  con6ned;  it  must  mean 
tion  to  which  the  king  was  entitled 
this  act,  otherwise  the  king  would 
here  he  had  a  prerogative  before, 
ads  on  the  words  of  this  statute. 
I  are  decisive.  First,  the  case  in 
nted:  and  there  it  was  not  even 
1  in  this  act  ought  to  be  confined  to 
land.  Then  came  the  case  of  7%e 
And  Xiord  Chief  Baron  CoJin/ns{a) 
from  the  cases,  that,  '  if  execution 
igainst  the  king's  debtor,  and  before 
ah  extent  comes  at  the  king's  suit, 
!  taken  upon  the  extent.'  Therefore, 
ons,  as  on  the  construction  of  the 
PUintifif  is  entitled  to  recover." 
1  of  these  two  cases  of  Uj^m  v. 
V,  Dayrell,  came  the  case  of  T^e 
Ulnuit  in  the  Court  of  Exchequer, 
nt  upon  which  the  Court  delivers 
there  was  another  upon  which  the 
een  put,  was  precisely  similar  to 
Court  of  Exchequer  gave  judg- 
And  such  has  been  the  practice 
since.  That  case,  however,  was 
jpon  the  case  of  3%f  ISng  v.  Cotkm, 
'hich  that  case  was  decided  being 
(lent  of  the  Lord  Chief  Baron  in 
nd  Mnutt  to  be,  that  if  the  king's 
before  the  property  was  altered,  it 

^om.  Oig.sit.  64S.  (O  S.) 

Q  s  bound 
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bound  that  property.  The  case,  1 
King  V.  Cotton  arose  upon  a  distresi 
an  execution,  which,  ]  apprehend,  — 
by  Lord  Kent/on  in  his  judgment  o 
r;/^  — makes  a  material  difference;  I 
case  of  seizure  under  an  execution  hai 
ment  at  least,  a  special  property  in  t1 
case  oF  The  King  v.  WeUs  and  MlntU 
Baron  relied  much  on  Siring^elhw's  t 
between  which  and  the  present  casi 
pointed  out,  viz.  that  in  that  case  t 
execution,  and  was  not  issued  until  a 
the  crown  process.  The  question 
brought  before  the  Court  of  King's  I 
T.  Milts  (a),  and  twice  argued,  and  th 
pared  to  give  their  judgment,  but  on 
it  was  to  have  been  given,  they  sugge 
the  form  of  the  action,  and  directed 
upon  that  point  only ;  upon  which  the 
ment  against  the  plaintiff.  What  t 
which  the  Court  was  prepared  to  give 
question,  it  is  impossible  to  say.  I 
^hat  it  was  in  favour  of  the  defendant, 
nimously  so,  for  if  so,  they  would  ( 
the  question  at  rest  for  ever.  It  is  no 
would  have  raised  another  question,  an 
judgment  upon  the  question  so  new 
respect  to  the  observation  which  has  I 
the  statute  were  to  be  construed  li 
would  be  in  a  worse  situation  than  t 
king's  suit  must  be  commenced  befor 
for  the  subject,  for  then,  if  the  subjc 
first,  he  would  have  precedence  thou 
were  last,  which  is  not  the  case  evei 
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I  apprehend  tlie  true  answer  to  that  ob- 
whst  was  suggested  by  Mr.  Justice  Buller 
lent  on  Rorke  v.  Dat/rcll.  He  thought  it 
to  decide  on  that  particular  case,  viz.  that 
laches  or  delay  on  the  part  of  the  subject, 

would  be  postponed.  I  believe,  by  look- 
rrit  of  extent  itself,  it  will  appear,  by  the 
that  it  is  issued  by  virtue  of  this  statute- 
passing  further,  therefore,  upon  your  Lord- 
ly humble  answer  to  your  Lordships'  ques- 
'st,  that  this  writ  of  extent  shall  not  be 

the  sheriff  by  extending  the  same  goods, 
into  the  king's  hands,  and  selling  them 

crown  debt,  without  regard  to  the  writ  of 
nder  which  he  had  at  first  seized  them ; 
r,  that  all  other  things  remaining  the  same, 
difference  whether  the  extent  was  in  chief 


.E  J.  The  question  is,  whether,  under  the 
cumstances  of  this  case,  the  execution  of 
that  of  the  subject  is  to  prevail  ?  Con- 
these  questions,  the  case  of  Uppom  v, 
ime  before  the  Court  of  Common  Pleas  in 
as  decided  against  the  crown.  Borke  v. 
fterwards  came  before  the  Court  of  King's 
IBS  also  decided  against  the  crown.  Then 
Wells  and  AUnutt  (c)  Came  before  the  Court 
r,  and  was  decided  in  favour  of  the  crown. 
lurstoji  V.  Mills  (d)  came  before  the  Court 
mch,  in  order  to  have  the  question  set- 
T  bearing  the  case  argued  twice  upon  the 
int,  it  went  off  on  a  point  of  form,  that 

fi.iajl.  Ia94<  (0  i6Eatt,»yZ. 

R.402.  (J)  i6  Etut,iS4- 
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aa  action  for  money  had  and 
and  therefore  the  question  ren 
opinion  was  delivered,  it  is  i 
what  the  opinion  of  the  Judgi 
King  V.  Sloper  and  AUm  (a)  ci 
Exchequer,  and  the  Court  thei 
The  King  v.  WeUa  and  MnuU 
In  this  case  an  information  in 
for  a  felse  return  was  filed,  and 
crown  in  the  Court  of  Excheq 
after  it  had  been  twice  argued, 
formation  for  a  false  return  won 
was  true  in  fact  though  false 
opinion  I  shall  not  consider 
these  occasions  were  more  or  1 
them  from  having  filled  one  i 
whether  any  of  them  laid  too 
upon  former  authorities ;  such 
tract  the  case  into  a  very  great 
fictal  result  The  present  cas 
settle  the  law  where  there  have 
and  I  shall  consider  the  case  t 
none  of  these  later  cases  had  oc 
In  ascertaining  what  is  the  kit 
tions  arise :  first,  as  to  its  exb 
statute  S3  Hen.  8.  c.  S9. ;  and,  si 
that  statute.  The  crown  by  its 
vileges  and  advantages  by  the  c 
a  subject  has,  and  a  reason  for 
History  of  the  JExckequeTf  p.  91 
ought  to  be  preferred  to  the  pi 
rather,  because  the  king  is  sup 
not  to  be  able  to  take  care 
relating  to  his  revenue,  and  th 

{a)  6  Price, 
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to  be  prerented  of  his  exe- 
comiog  in  before  him,  laches 
vhich  the  lav  does  not  allow." 
-dCW'fgivesasareason,  "that 
nentum  belli,  et  JuvutmerUwn 
loabt  that  where  the  king  and 
legree,  the  king's  prerogatiTe 
e  advantages  which  the  king 
«tion  to  hiB  debtor  that  he 
iched  till  he  paid  the  king's 
being  felt  from  that,  it  was 
"  That  notwithstanding  such 
lich  haTe  actions  against  their 
1  in  the  king's  court  by  their 
be  thereupon  given  for  the 
:  execution  of  the  same  judg- 
ense  till  gree  be  made  to  the 
the  creditors  will  undertake 
shall  be  thereunto  received^ 
gainst  the  debtors  of  the  debt 
also  shall  recover  against  them 
to  the  king  for  them."  No 
lis  act  of  parliament,  because 
les  where  protection  had  been 
OTSy  which  has  not  been  done 
ars  from  Co.  Utt.  131  h.  that 
mtirely  felleo  out  of  use. 
a  it  is  contended  that  the  king 
gbt  to  be  6rst  served  and  paid 
lis  process  issues  at  any  time 
divesting  of  the  property  out 
although  upon  the  seizure  by 
on  there  is  a  special  property 
e  general  property  remains  in 
absolute  alteration,  which  can 
only 
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only  be  by  sale.  This  extent 
by  the  judgment-creditor,  and 
seizure  by  tbe  sheriff  the  propc 
debtor ;  and  whether  it  be  so 
cution  is  executed  by  the  seizi 
process  comes  too  late. 

The  first  case  in  the  order  < 
crown,  is  that  of  Stringe/ellim  v 
as  it  has  lieen  already  stated, 
to  go  through  again.  The  san 
in  RolL  Abr.  528.  tiL  Prerogatv 
seems  to  have  been  expressed  i 
priety  of  the  decision ;  but,  ai 
don't  think  it  trenches  on  the 
my  opinion,  because  that  was  an 
staple,  under  which  the  goods 
to  be  seized  into  the  hands  of  I 
is  done,  and  so  returned  by  i 
called  a  liberate^  issues,  comm 
liver  them  to  the  creditor  to  he 
fied  bis  demand.  The  property 
out  of  the  debtor  till  the  liberate 
be  considered  as  executed  till 
And  in  Blayn^s  case  {b),  wher 
ther  a  lessee  was  liable  for  rent 
of  a  writ  of  extendi  facias  and  a 
before  the  liberate  awarded  nih, 
of  extendi  Jacias  is  but  of  form 
into  the  queen's  hsDdN,  for  it  i 
were  seized  upon  that  writ 
relied  upon  on  tbe  part  of  tl 
Baron  Sted  says  as  tbe  reason 
the  crown,  that  the  title  of  the 

<o)  Djer,  (,^  b.  {b)  Cra.  Bli 
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as  executed.  Whatever  effect  that 
iron  Slcel  may  have  upon  the  statute 
have  none  to  support  the  doctrine  of 
ed  for  on  the  part  of  the  crown,  be- 
of  the  subject  was  complete  on  the 
on  the  elegit,  the  question  of  prero- 
K.  The  case  of  SmaUcomhe  v-  Cross 
has  also  been  mentioned.  That 
ijieri  facias,  at  the  suit  of  diflerent 
to  the  sheriff  on  the  same  day,  and 
it  the  first,  and  therefore  proves  no- 
nt  of  prerogative.  And  as  to  any 
ether  the  execution  was  executed,  it 
lat  there  was  no  seizure  under  the 
;port  in  5  Mod.,  Shower  says,  in  ar- 
erogative,  "  that  if  the  king's  writ  of 
ter  execution,  yet  the  execution  is 
s  king's  extent  shall  take  up  the 
heriff  had  sold  the  goods  by  bill  of 
ty  is  altered,  and  shall  not  he  di- 
s  writ."  This  does  not  reach  the 
ration ;  for  he  does  not  state  at  what 
on  the  king's  extent  is  supposed  to 
did  bear  upon  the  point,  it  is  only 
nsel.  In  Sir  Edward  Cook'&  case  (4) 
g*  says,  in  page  296.,  "  If  a  writ 
tefore  the  execution  is  finished,  the 
ed,  as  is  to  be  seen  in  <hc  case  of 
s  M."  DuL  Uie  question  is,  -aiften 
point  of  law  6nished ;  and  as  he 
rom  Braamesoppe^s  case,  his  opinion 
than  that  case.  Chief  Justice  Ho- 
>f  the  same  case  says,  "  It  is  certain 
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tbat  where  a  man  is  de 
r  lose  bis  debt,  but 
bim."  This  expression  < 
vaoce  tbe  point  contend 
could  have  any  doubt  a1 
▼■  C<^l{a)  was  a  quest 
assignees  of  a  bankrupt 
case  it  is  said,  "  Extent 
been  made  upon  goods 

Jierifaciast  and  in  the  si 
ing  before  bill  of  sale  i 
altered."  As  far  a>  tli 
for  the  crovn ;  but  it  i 
ment  came  to  be  iutro< 
argued  tbe  case  as  on 
his  argument,  he  sajrs 
by  which  1  understant 
counsel  for  tbe  crown. 
is  cited,  and  then,  at  tb 
above  mentioned  is  add 
same  was  added  by  th« 

,of  illustration;  and  if 
counsel.  The  King  v.  i 
in  favour  of  the  crown  j 
tress  for  rent,  which 
before  the  extent  came 
between  a  distress  an 
Parker^  in  paj^  121.  sa 
a  general  nor  a  special 
tbe  cattle  or  tbe  things  1 
trover  or  trespass,  for  ti 
by  the  act  of  the  distra 
party  distrained  upon, 
a  sheriff  may  maintain  t 

(d)  iSiow.  480. 


AR  or  WILLIAM  IV. 

ist  a  wrong  doer^  because  he  b 
Taluct  yet  goods  so  taken  in 
;  unsold,  are  liable  to  seizure 
ipinion  of  Chief  Baron  Parker 
;  and  thongb  it  wad  not  upon 
yet  it  ia  illustrBtiTe  of  it,  and 
greet  attention.  The  King  v. 
the  crown,  if  it  can  be  relied 
tion  whether  the  sheriff  should 
upon  an  order  being  made^  it 
at  the  sfatsiff  wanted.  At  the 
is  a  N.  B.  "  it  tras  taken  for 
!  goods  were  levied  by  virtue 
days  before  the  teste  of  the 
ras  no  bar  to  the  crown ;  but 
I  sold,  for  then  execution  had 
last  reason  be  the  only  one  that 
t  it  cannot  be  supported,  as  I 
executed  by  the  seizure  under 
:  ia  said  in  Chief  Baron  GU^ 
'ncchequer,  p.  89.  may  also  be 
e  says,  "  But  goods  were  bound 
le  teOe  of  the  writ,  whether  it 
facias^  because  otherwise  the 
r  the  chattels  might  disappoint 
)rd8 ;  who  having,  by  their  pro- 
[>ods,  there  arose  a  lien  on  tlxRJe 
le  levari  was  tnlrsB  uut ;  and  the 
not  be  less  than  the  right  of  the 
bound  the  goods  from  the  te^e 
was  found  inconvenient,  and, 
c.  3.  no  execution  shall  bind  the 
Irom  the  time  of  the  ddiveiy  of 
1  but  this  act  seems  not  to  eX' 
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tad  to  the  king,  for  aa  extent  of  a  later  teste  supei 

an  execution  of  the  goods  by  a  former  writ,  becau 

the  king's  prerogative  at  common  law, 

an  execution  at  the  subject's  suit,  ai 

extent,  the  execution  was  superseded  ti 

executed,  because  the  public  ought  t( 

the  private  property ;  and  the  rather  I 

is  supposed  by  public  business  not  to 

care  of  every  private  affair  relating 

and  therefore  no  time  occurs  to  the 

was  to   be  prevented   from  his  execu 

person  coming  in  before  him,  laches  i 

to  him,   which  the  law  dues  not  allot 

king's  debt  is  preferred  in  the  executi 

executor  is  obliged  by  the  law  to  pa} 

on   record    before   a    debt   on   recort 

Where  the  Chief  Baron  is,  as  above 

king's  prerogative  as  to  priority  of  e: 

Dot  appear  what  particular  circumstar 

ject's  execution  he  alludes  to.     He  al 

to  point  out  instances  where  the  king' 

preferred  where  the  subject's  executii 

the  same  time ;  but  they  appear  to  app 

subject's  execution  on  a  statute  staple 

doubt  can  be  entertained  but  that  it  is 

the  liberate.     The  expression  of  Lord  J 

iiw^eption  of  an  execution  shall  bar  tl 

relied  upou  far  the  crown;  but  the  qm 

an  inception  of  an  execution,  and  w 

cution  has  not  gone  beyond  an  incepti 

the  execution  is  not  executed. 

These  appear  to  be  the  principal  ai 
crown  as  to  the  general  extent  of  the  [ 
pendent  of  the  statute  Hen.  8.  Then 
but  the  property  is  partially  divested  c 
and  up  to  the  extent  of  enabling  the  si 
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I  special  property  in  the  goods,  and 
hanged ;  and  the  shenff  may  maia- 
r  trover  against  persons  who  take 
thout  lawful  excuse,  as  appears  by 
Bash  {a),  Wilbraham  v.  Snam  [b), 
ted  in  Clerk  v.  Withers,  to  which  I 
and  in  The  King  v.  Cotton  already 
s  not  vested  in  the  creditor,  though 
Jown  in  some  cases,  because  the 
!r  the  goods  to  the  Plaintiff;  he  is 
the  sum  recovered  by  the  judg- 
is  to  be  paid  to  the  Plaintiff,  and 
izure,  has  nothing  to  do  with  the 
-espect,  Si^ri  facias  differs  from 
leriff  is  to  deliver  goods  as  well  as 
It  a  reasonable  price.  But  I  think 
lot  wholly  divested  out  of  the  De- 
seisure,  because,  if  a  second  exe- 
■K  sale  under  the  first,  the  sheriff 
which  he  could  not  do  if  the  pro- 
of the  debtor ;  and  so,  if  upon  a 
le  sheriff  has  sold  as  much  as  will 
and  he  continues  to  go  on  to  sell 
or  may  have  an  action  of  trover 
such  sal^  as  appears  by  the  case 
'.  (c)  And,  so  also,  the  debtor 
iwntaia  trover  against  the  she"^ 
ifter  the  debtor  h—  *«.iiiered  him 
uiiey  to  be  levied  under  the  writ ; 
f.  (if)  The  crown  contends,  that 
.  property  which  is  divested  out  of 
general  property  remains  in  him, 
:rown  is  to  attach  upon  the  whole 
if  there  had  been  no  special  pro- 


W  8  TiUMt.  5»7, 


petty 
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peity  divested.  But  I  do 
think  that  the  execution  of 
greater  effect  upon  the  pro] 
debtor,  them  the  ^cecutioi 
upon  it. 

It  will  be  proper  to  set 
seizure,  whether  it  constitut 
not,  in  case  of  other  conflict! 
executions  or  commissions  < 
and  I  think  that,  generally 
and  subject,  the  execution  i 
of  Seizure,  and  as  the  exf 
cannot  be  stopped  by  any  s 
is  so  in  case  of  a  writ  of 
sigiersedeas  from  the  time  o 
of  error.  If  it  be  allowed 
it  operates  as  a  sttpersedei 
pletety  settled  in  the  case 
and  Chief  Justice  WtOes  ei 
the  subject  which  I  shall 
ment  In  Cro.  Elix.  597.,  i 
40  Eliz.  in  the  King's  Bene 
was  awarded,  by  virtue  whe: 
fendant's  goods,  and  before  : 
into  the  exchequer  chamber  I 
sedeas  awarded.  The  sheri 
goo^  and  that  they  remaii 
emptorutn .-  a  reBi^tuttnn  was 
was  holden  per  tolam  curia 
b^run  the  execution  regula 
far  as  he  had  gone,  and  a  vet 
to  perfect  it  It  is  there  aaii 
of  Sir  Miles  Corieri  v.  Bool 
record  was  removed  by  a  wril 

(a)  mi 
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the  same  purpose.  In 
the  sherlfTtske  goods  in 
;m  in  hit  hands  not  sold, 
I  the  sherilff  yet  he  shall 
ill  proceed  to  the  sale  of 
the  execution  was  before 
le  execution  being  entire, 
k  V.  Hotiymah  (a),  a  writ 

sheriff  after  a  ^^.,-  he 
;oods  which  he  has  levied 

levy  no  more :  per  totam 
T  V.  Bulstrode  ifi)  it  was 

error,  the  sheriff  returns 
,  the  execution  is  not  to 
)f  Clerk  y.  Withers  {c%  it 
e  entire  thing,  and  is  not 
egun.  The  only  case  to 
491.,  where  it  was  sud, 
lefore  the  sale,  the  goods 
it  is  said  there),  the  pro- 
eizure,  which  reason  not 
e  WUles  says,  I  give  no 

the  determinations  above 
lion  is  considered  as  exe- 
Jieri  facias :  and  though 
le  sheriffs  from  executing 
ay,  nevertheless,  proceed 

s,  in  which  it  appears  to 
ition  is  complete  by  the 
Lechmere  v.  Thorough- 
London  [d\  was  an  action 
)f  a  bankrupt  for  taking 
rdict  it  was  stated,  that 

(t)  t  Salt.  31%,  313. 
(J)  iM»d.ii6. 
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one  IhpJatfy,  on  28th  of  JprU,  became  ban 
It  whom  B  judgment  was  formerly  obtained, 
judgment  creditor  sued  out  a  Ji.  Ja.,  and  the  t 
on  the  29th  of  Aprily  seized  the  goods  of  Tt 
After  the  seizure,  and  before  any  venditioni  ex 
that  is,  on  the  4th  of  May,  an  extent  issued  e 
two  persons  who  were  indebted  to  the  king,  a 
inqnisitioQ  Topladif  was  found  indebted  to  them,  ^ 
npOD  parcel  of  the  goods  were  seized  by  the  a 
upon  the  extent  and  sold ;  but  before  the  ss 
Hay  execution  of  the  Exchequer  process,  a  comn 
of  bankrupt  issued  gainst  Tc^lady,  and  the  co 
sioners,  on  the  2d  of  Jtme,  assigned  the  goods 
plaintiff.  The  question  was,  whether  the  extent  c 
come  too  tate,  and  it  was  held  it  did ;  or,  whetl: 
fi.  fa.  was  well  executed,  so  that  the  assignees 
bankrupt's  estate  could  have  a  title  to  those 
which  were  taken  before  in  execution,  and  so  in  a 
legis:  and  it  was  held  they  had  no  title.  The 
case  is  reported  in  1  Shower,  12.;  and  it  is  sail 
note  in  Shower^  that  it  was  decided  entirely  with 
ence  to  the  liability  of  the  officers.  It  is  also  re 
ia  .Comierback,  12S.,  and  Lord  Hdt  there  says, 
the  property  of  the  goods  is  vested  by  the  delii 
the,^<fri  facias,  and  the  ext«it  afterwards  for  th 
comes  too  late,  and  that,  on  the  statute  of  frauc 
petjuries."  The  reason  given  is  not  a  correct  on 
is  most  likely  a  mistake  of  the  reporter ;  and  takic 
consideration  the  whole  of  the  various  reports  < 
case  of  Leckmere  v.  Tlioroughgood,  I  do  not  considc 
having  decided  thb  precise  point,  but  only  as  sY 
a  general  opinion  of  the  Judges  of  that  day,  th 
extent  of  the  crown  should  not  be  preferred  to  t 
the  subject  in  a  case  like  the  present.  Clerk  v.  ff 
though  it  does  not  relate  to  an  extent,  yet  it  sh< 
what  light  the  seizure  under  Aji.fa.  is  considerei 
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lereby  in  efiect  coDsidered  to  be 
ed  also  ia  6  Mod.  290. ;  2  Lord 
t.  322.  This  was  a  writ  of  error 
ammon  Pleas  upon  a  scire  facias 
defendant,  sheriff  of  Middlesex. 
e,  that  one  Dives,  as  administra- 
-ed  a  judgment  for  304/.  against 
fi,fa.  directed  to  the  defendant 
d  upon  that  writ  the  defendant 
eized  goods  to  the  value  of  the 
nained  in  bis  bands  for  want  of 
id  before  the  goods  were  sold, 
iued  out  this  scire  Jacias  to  the 
3  why  the  goods  should  not  be 
posing  that  now  that  Dives  was 
could  have  the  fruits  of  the  exe- 
irrer  to  this  writ,  judgment  was 
t  in  the  Common  Pleas.  The 
t  the  death  of  a  party,  who  has 
ifter  the  seizure  of  goods,  but 
will  not  abate  the  execution,  or 
:  whom  the  execution  was  sued 
Lord  Raifmotid  Lord  H<^  says, 
>ods  there  is  nothing  to  be  done 
ig  the  money  into  court."  And 
,  "  the  substantial  part  of  the 
u  the  lifetime  of  the  executor, 
ited  to  complete  it  but  the  tbrmal 
the  sherifi'  seizes  the  goods  by 
i  Jacias,  be  gains  a  special  pro- 
y  meintaip  trespass  against  the 
sm  away."  So  it  is  said  in  Cro. 
itain  trover  against  a  stranger 
Wilbraham  v.  Sncme.  {a)     Mr. 

id.  47.     I  Lev.  38a. 
R  2  Jusdce 
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Jusdce  Powell  sajs,  "  An  execution  is  an  entire 
and  that  sheriff  thst  takes  tlie  goods  in  executio 
go  on  and  sell,  thoQgh  he  is  out  of  his  office)  a 
the  now  sheriff."  And  in  the  report  in  6  Mi 
Justice  Pomis  says,  that  the  selling  is  but  the 
part  of  the  executioD.  In  the  judgment  of  the  C 
Salkeld  it  is  said,  *'  An  execution  is  an  entire  thii 
cannot  be  superseded  after  it  has  be^n." 

I  shall  now  state  in  what  cases  the  executii 
been  considered  as  executed,  arising  upon  quest 
the  construction  and  operation  of  the  bankrupt  lai 
Sljocl,  c.  19.  S.9.  it  is  enacted,  that  "all  and 
creditor  and  creditors  having  securi^  for  their 
debts  by  judgment,  statute,  recognizance  specie 
other  securi^,  or  baring  made  attachments  ' 
goods  and  chattels  of  the  bankrupt,  whereof  tl 
no  execution  or  extent  served  and  executed  up 
of  the  lands,  tenements,  hereditaments,  goods,  cl 
and  other  estate  of  the  bankrupt  before  such  ti 
be  shall  become  bankrupt,  shall  not  be  relieve* 
any  such  judgment,  statute,  Stc.  for  any  more  i 
rateable  part  of  their  just  and  due  debts  wil 
other  creditors  of  the  bankrupt,  without  respect 
such  penalty  or  greater  sum  contained  in  such 
ment,  statute,  Stc.,  or  other  security."  Upon'tl 
tute  it  has  been  detennined  that  where  a  ci 
has  obtained  a  judgment,  and  sued  out  a  fieri , 
and  a  seizure  has  been  made  under  it,  if  befbi 
an  act  of  bankruptcy  intervenes,  the  judgraent-ci 
shall  not  be  obliged  to  come  in  under  the  comm 
but  the  sheriET  may  prcveed  to  sell  the  goods.  The 
of  the  act  being,  *'  whereof  there  is  no  executi 
extent  served  or  executed,"  it  might  be  contende 
the  execution  under  which  the  sheriff  has  5eize< 
not  sold,  is  not  an  execution  executed,  because 
has  been  no  sale;   but  the  determinations  upc 
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Don  as  goods  have  been 
at  is  considered  in  law  as 
nd  the  sale  is  but  a  formal 
>cess,  and  has,  therefore^ 
n  respect  of  the  alteration 

cannot  be  necessary  to 
sition,  because  the  con> 
in  disputes  between  the 
!  judgment-creditor,  is  to 
kruptcy  or  the  seizure  of 

and  to  consider  the  exe- 
ire  under  ihaJUri facias. 
lite  clear  that  in  all  cases 
e  execution  is  considered 
of  the  goods  under  aj&rt 
esdoQ  is,  whether  under 
same  rule  is  to  hold  as 

There  is  no  doubt  but 

be  preferred,  all  things 
rhe  crown  has  a  prefer- 
id  from  the  teste  of  the 
!  which  the  subject  has 
sted  before  the  sazure 
t  will  prevail ;  but  there 
le  why  if  a  rule  be  per- 
een  subject  and  sulgect, 
I  by  the  seisure  under 
Id  not  be  applied  in  all 
oncemed.  There  is  no 
ling  in  the  debtor,  upon 
IT  attach,  the  extent  may 
lerefore  follow  that  it  is 

do  away  with  the  exe* 
And  it  should  seem  that 
that  portion  of  the  pro- 
>r,  in  the  same  way  as  the 
second 


CASES  IN  TRINITY  TERM  and  VACA 

second  execution  of  a  private  creditor  does, 
case  of  B  pledge  of  goods  by  the  owner,  the 
extent  can  only  take  the  goods  subject  to  the  pi 
is  admitted  by  Chief  Baron  Parker  in  the  Tie 
Cotton,  p.  1 1 8.  So  also,  in  The  King  v.  Lee  {a] 
held  that  if  a  factor  has  a  lien  upon  goods  in  n 
acceptances,  it  was  held  that  the  crown  could  o 
the  goods  subject  to  the  claim  of  the  factor, 
according  to  the  case  of  Cad>erd  mid  Another 
and  Others  (&),  a  deposit  of  tide-deeds  by  a  sim 
tract  debtor  of  the  crown  is  an  equitable  mortgi 
binds  the  crown.  So,  a  wharfinger  has  a  lien 
the  crown  for  his  general  balance.  And  if  by  thi 
upon  the  property  by  the  contract  of  the  pf 
crown  only  takes  it  subject  to  the  charge,  t 
reanon  ought  to  apply  where  a  creditor  has  ob 
daim  upon  the  property  by  the  process  of  the  k 
I  shall  now  consider  what  effect  the  3S  Hen. 
has  upon  the  case.  By  the  fifHeth  section  of 
bonds  to  the  king  are  put  upon  the  same  fo 
statutes  staple;  and  in  the  fifty-second  and  t 
sections,  up  to  and  including  the  fifty-seven 
visions  are  made  for  the  course  of  prOceec 
the  king's  debts.  A  further  provision  is  madi 
seventy-third  section ;  and  then  comes  the 
fourth,  upon  which  the  question  arises,  — " 
any  suit  be  commenced  or  taken,  or  any  pr 
hereafter  awarded  for  the  king  for  the  recc 
any  of  the  king's  debts,  then  the  same  suit 
cess  shall  be  preferred  before  the  suit  of  anj 
or  persons,  and  our  said  sovereign  lord,  his  b 
successors,  shall  have  first  execution  against 
fendant  or  defendants  of  and  for  his  said  deb 
any  other  person  or  persons,  so  always  that  thi 

(a)   6i'n«,  aSj,  (i)  t  Price, tm. 
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ommenced,  or  process  awarded 
iiiit  of  our  uid  soverdgn  lord 
ccesson,  before  judgment  given 
SOD  or  persons."     And  in  my 

award  or  procesi  fiir  the  king's 
t  was  obtained  for  the  private 
le  goods  were  seized  under  tbe 
■a  at  the  suit  of  those  creditors 
extent  In  construing  acts  of 
'ule  to  follow  the  veiy  words  of 
an  interpretation  be  not  recon- 
louses,  or  be  contrai^  to  the 
irt,  or  be  inconsistent  with  some 
law,  which  it  may  be  supposed 
I  interfere  with.  But  general 
his  right  of  the  creditors  felling 
iment     It  is  said,  first,  that  this 

not  a  taking  or  commencing  a 
s.  It  is  certainly  not  taking  or 
I  think  it  is  awarding  process. 
I  so  constantly  ceiled.  It  com- 
e  the  body  of  the  debtor,  and  so 
cution  is  complete.  It  is  true 
I  not  complete  till  a  vmditioai 
I  part  of  the  command  of  the 
e  not  to  be  sold  till  a  writ  of 
u,  in  the  case  of  a  subject,  the 
I  staple  is  not  complete  till  a 
n,  when  the  writ  of  liberatg  is 
)n  to  the  writ  of  eztait,  and 
tten^  as  is  said  by  the  court  in 
Jut  I  cannot  doubt  that  a  writ 

not  only  immediate  extents  in 
in  aid ;  —  and  as  sotm  as  a  debt 

0«.  Cmr,  148. 
R  4  from 
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from  a  third  person  to  tbe  king's 
iDquisitioti  and  recoitled,  it  falls  w 
56th  sectioDS  of  33  Hen.  8.,  and  a 
there  mentioned,  may  be  awarded. 
of  proceeding  upon  a  record  debt 
ther  it  be  ori^ally  of  record,  oi 
originally  of  record,  but  recorded  I 
a  commisBion,  is  by  scire  Jacias,  wh 
in  danger  of  being  lost ;  and  in  tl 
facias  is  the  ultimate  process  of  & 
debt  be  in  danger  of  being  lost,  t 
issue  in  tbe  first  instance.  But  no 
instance,  either  against  tbe  imme< 
crown,  or  against  persons  indebted  i 
ever  issues,  unless  there  be  an  affide 
in  danger.  In  The  King  v.  Pears 
Thomson  says,  "  In  the  case  of  an  e 
the  insolvency  of  the  debtor  is  made 
be  done  the  scire  facias  is  the  ' 
crown  has  not  an  election,  except 
vency.  And  the  rule  in  the  Excheqi 
retjuires  that  he  who  desires  any 
by  inquisition  in  his  aid,  shall  i 
other  things,  that  the  debtor  b  m 
trade,  as  that  unless  a  speedy  cou 
him,  tbe  debt  is  in  great  danger  to 
make  no  difference  as  to  tbe  na 
whether  it  issue  upon  a  judgment  ( 
facias,  or  whether  it  issue  in  the 
proceeding  by  extent  in  the  first  ii 
in  tbe  fifty-fiftb  section  of  the  sti 
one  way  of  proceeding  by  the  varioi 
tioned,  and  amongst  others  by  extent 
require ;  and,  in  this  -very  record, 

(«)  6Prite,%gt, 
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of  the  statute  made  for  the  re- 
ir  lord  the  king;  as  is  the  com- 
it  think-  it  material,  whether  the 
tness  an  execution  or  not ;  for> 
ss  for  the  recover;  of  the  king's 
the  statute  mentions;  for  it  is 
rhich,  in  the  usual  course  of  the 
II  eventually  be  paid.  It  is  sudj 
Q  applies  only  to  land,  and  not 
g  in  the  clause  so  to  restrict  it. 
speaks  of  execution  upon  the 
>f  the  party,  and  there  seems  no 
ie  seventy-fourth  section  should 
peration. 

the  seventy-fourth  section  ap-. 
nts  in  aid,  and  also  to  goods* 
hether  it  increases  or  abridges 

crown,  and  in  what  degree. 
is  held  in  Sir  Thomas  CeciTs 
i  given  a  benefit  and  advantage 
naking  every  bond  made  to  the 
1  statute  staple.  Secondly,  in 
ig  himself  for  obligations  made 

Thirdly,  to  recover  costs  and 

suing  of  executions  for  all  his 
!  king  shall  be  preferred  in  his 
in  persons.  Sixthly,  in  charg- 
id  the  heir  who  hath  the  land 
tor.  And,  therefore,  it  was  the 
atify  the  subject,  that  where  a 
e  for  the  levying  of  the  king's 
1  and  beneficial  manner  than 

the  subject  abo  should  have 
ad  not  before.  And  it  may  be 
he  new  benefits  was  to  give  the 


■jRef.nt- 
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subject  a  preTereDce  in  cases  wl 
obtained  before  the  extent  of  the 
King  T.  Andrew  {a\  Mr.  Baron  P 
has  many  prerogatives,  pro  bono  p 
in  question,  the  statute  33  Hen 
restive  And  controls  the  comn 
statutes  do  not  alter  the  comm 
statutes  do,  and  here  is  a  negativi 
Baron  Nick<dls  says,  "  Before  the 
king  was  not  bound,  but  the  stat 
atiou  though  it  sounds  in  the  af 
8  new  thing  and  iia  fptod,  wl 
tioD  precedent  and  a  limitation 
fore,  opinions  expressed  in  di£ 
general  effect  of  the  statute  in 
pren^ative.  And  The  Gng  v. . 
firmation  of  this  doctrine  as  to 
tute  of  Henry  S.  A.  was  indebte 
and  by  bonds  to  C.  and  D.^  and 
E^  and  died.  JB.  being  a  debtor 
debt  due  to  him  to  be  seized  into 
upon  this  a  scire  Jiuias  issued  a 
cutor  of  A^  and  before  the  retur 
bond  creditors,  obtained  judgmet 
pleaded  to  the  scire Jacias  the  first 
sequent  judgments.  -  The  Attort 
The  Court  held,  that  the  king's 
red  before  the  subsequent  judgm« 
but  a  precedent  judgment  shoul 
it,  upon  the  words  of  the  stati 
Chief  Baron  C^mtyns,  in  his  Diges, 
"  By  the  statute  33  Hen.  8.  c.  S! 
the  king's  debt  shall  be  preferre 
so  always  as  that  the  king's  suit  I 

(a)  Harir.Rep.tj.  (< 
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ed  before  judgment  for  the  said  uther  per-  16Si 
d  [q  the  next  placitum  he  says,  "  and  there-  >*'' 
ution  be  upon  a  judgment  agaioat  the  king's  v. 

before  a  venditioni  exponas,  an  extent  comes  **"°^ 
s  suit,  the  goods  cannot  be  taken  upon  the 
Lnd  he  refers  to  3  Mod.  236.  and  Hardres,  2?. 
'  of  these  cases  is  Leckmere  v.  TAorougigoody 
er  is  The  King  y.  Andrea,  upon  which  I  have 
larked,  and  I  only  quote  this  passage  from 
igest  to  shew,  in  a  general  way,  in  what  light 
ed  the  statutes  of  33  Hen.  8.  The  meaning 
nty-fourtb  section  seems  to  me  to  be,  that  if 
proceeds  to  execution  it  shall  have  the  first 

but  in  order  to  be  entitled  to  that  privilege) 
st  be  commenced,  or  process  be  awarded  at 

the  king  before  judgment  obtained  by  the 
ind  that  unless  it  be  so,  the  crown  shall 
:h  priority.  By  the  first  execution  I  under- 
prerogative  privilege  of  execution,  whatever 
;e  may  be,  and  of  which  the  crown  may  avail 
e  be  process  fi-om  the  crown  before  judgment 
ditor.     But  if  the  process  be  not  awarded 

judgment  be  obtained,  then  tlie  crown  stands 

light  than  a  common  creditor.  The  cases  of 
utler,  and  The  Attometf-General  v.  yildersey, 

(a),  may  be  mentioned  as  in  favour  of  the 
he  construcb'on  of  the  statute  o{ Henry 8.; 
le  only  question  was,  whether  a  penalty  con- 
debt,  which  the  Courts  held  it  did ;  but  in 

cases  the  proceedings  on  the  part  of  the 
t  commenced  before  the  judgments  were  given 
ject,  and  therefore  they  could  not  avail  them- 
e  provisions  of  the  statute, 
e  best  consideration  I  have  been  able  to  g^ve 

(a)  I  Egjt,  338. 
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to  tbis  case,  I  thiuk  that  this  wnt  of  extent  should  i 
hb  executed  by  the  sheriff  by  extending  and  s^ing 
goods  into  the  king's  bands,  and  selling  them  to  sat 
the  king's  debt;  and  I  think  it  makes  no  differe 
whether  the  extent  be  in  chief  or  in  aid. 

Bayley  B.  The  qaestion  proposed  tor  the  ( 
sideration  of  the  judges  is  in  substance  thb:  —  ^ 
ther,  if  the  sheriff  has  seized  the  goods  of  a  del 
under  ajleri  Jacias,  and  those  goods  remain  unstAi 
the  sheriff's  hands,  they  are  liable  to  an  extent  of 
crown  tested  after  such  seizure,  and  may  be  seized 
sold  to  satisfy  the  crown's  debt,  without  r^ard  to 
writ  vXJeriJadats  and  I  am  of  opinion  that  tbey 
so  liable. 

The  writ  of  extent  directs  the  sheriff  to  enq 
what  goods  and  chattels  the  king's  debtor,  against  wl 
it  issued,  had  in  his  bailiwick  at  the  time  it  issued, 
to  take  and  seize  the  same  into  bis  hands,  there  tc 
main  until  the  king's  debt  be  satisfied.  The  quea 
then  is,  whether,  by  the  seizure  under  a^fieri facias, 
goods  so  seized  cease,  as  against  the  crown,  to  any 
what  extent,  to  be  the  goods  and  chattels  of  the  del: 
or  whether  the  crown  is  not  entitled  to  treat  then 
the  goods  and  chattels  of  the  debtor,  to  all  intents 
purposes,  and  to  the  same  extent  as  if  there  had  1 
no  seizure  under  ihe^fieri facias. 

The  command  to  the  sheriff,  by  a  writ  of^fierifa 
is,  that  of  the  goods  and  chattels  of  the  defendan 
cause  to  be  made  the  sum  for  which  judgment  is  gi 
Till  money  is  made  the  execution  is  in  progress  c 
The  seizure  of  goods  is  only  in  order  that  money 
be  made.  The  goods  are  still  the  debtor's  goods, 
be  satisfies  the  execution,  it  is  matter  of  right  that 
shall  be  returned  to  him :  he  has  no  occasion  for  a 
of  sale  from  the  sheriff:  he  is  endtled  to  them  upon 
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[lis  original  ownership.  If  the  act  of  God 
ini,  he  has  no  remedy.  That  the  crown  is 
onsider  lands  and  goods  as  continuing  the 
oods  of  the  king's  debtor,  notwithstanding  a 
eof  into  the  king's  hands  upon  an  extendi 
if  Chancery  upon  a  statute  staple,  is  clear 
rfeUovfa  case,  which  has  been  cited ;  and  the 
of  that  right  may  be  collected  from  the 
e  writ ;  that  is,  the  prerogative  of  the  crown 
paid  and  served  by  its  debtors ;  and  if  the 
is  to  prevail  against  a  seizure  into  the  king's 
an  extendi  facias,  why  is  it  not  to  prevail 
izure  into  the  hands  of  the  sheri^  who  is 
linister,  upon  Ajierijdcias  ?  Can  any  satis- 
311  be  given  for  a  dbtinction  ?  The  found- 
'.  king's  right,  in  the  one  case,  is,  that  the 
nains  in  the  original  owner  till  liberate  t  and 
]  it  remunS)  as  against  the  crown,  in  the 
!  origipal  proprietor,  till  the  things  are  sold. 
3wn  is  entitled  to  consider  property  as  con- 
elang  to  the  king's  debtor,  notwithstanding  a 
of  bankruptcy,  which  has  been  called  a  sta- 
tcution,  until  a  convejrance  is  made  thereof 
nmmission,  is  established  by  ii&r  v.  i/oR- 
3,  and  Rex  v.  Capel^  in  l€86(a] ;  and  Brassey 
b),  in  1733:  and  that  it  is  equally  entitled, 
ling  B  seizure  upon  a  distress  for  rent,  is 
anted  in  Rex  v.  Dale{c),  in  the  year  1719; 
lemnly  adjudged  in  Bex  v.  Cotton  {d),  in 
I  forbear  stating  these  cases  at  length  to 
notwithstanding  the  strong  analogy  they 
case  supposed  in  your  lordships'  question, 
'.y  have  been  already  stated,  and  because 
ies  directly  upon  the  point  are  so  numerous 

Show.  481.  (e)  Bunlmry,  41. 
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md  strong.  The  first  andiority  I  am 
point  is  the  dictum  of  Mr.  Josdce  Dot 
ward  Cook's  case,  (a)  He  U^rs  down  t 
a  writ  come  from  the  king  before  tb( 
subject  be  finished,  the  king  shall  be  pr 
seen  in  Brawnesc^'a  case,  and  in  Sti 
and  though  there  be  sufficient  for  you 
yod  must  wait  till  the  king  is  satisfied ; 
not  enough  for  boUi)  you  must  auStr  i 
loss,  for  when  the  public  and  private 
in  the  balance  of  justice,  the  public 
the  private,  because  the  public  is  bel 
vate."  In  the  Attorney-General  v.  C 
chequer  {b\  Shower  says,  '*  Extents 
good  that  have  been  made  upon  goc 
by  virtue  of  a  ^fieri  facias,  and  in  the 
the  extent  coming  before  a  bill  of  sale 
property  was  not  altered."  In  Small 
ham  (c),  where  the  question  was,  whicli 
writs  oi  Jieri  facias  should  have  the 
been  said,  argtiendo,  that  if  the  king's 
sale  by  the  sberifi"  under  a  ^fieri  facta 
be  seized  again  for  the  king:  Sfumn 
right :  **  If  the  king's  writ  of  extent 
execution,  yet  the  execution  is  supi 
king's  extent  shall  take  up  the  goods ; 
had  sold  the  goods  by  bill  of  sale, 
altered,  and  shall  not  be  divested  by 
In  Rex  V.  Peck{d),  1716,  the  sherifi*  a 
facias  from  C.  B.  in  April  i  but  be 
extent  was  delivered  to  the  sheriff,  testt 
mouon  was  made  to  amend  his  retu 
Bunbury  makes  this   note :    **  N.  B.   '. 


(a)  %  Roll.  »95.  ic)  5  Mi 

(b)  %  Show.  411.  \d)  Sim 
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:he  goods  were  levied  by  jUri 
:  the  U^  of  the  extent,  yet  that 
)wn;  but,  qtuere,  had  they  been 
»i  had  been  executed."  At  no 
,  viz.  9tb  of  Jitne  1722,  Gilbert 
id  OD  the  1st  aiJvne  1725,  Chief 
e  apoD  the  Court  of  Exchequer 
i  opinion  upon  this  point.  He 
that  the  king's  prerogative  could 
E;fat  of  the  subject,  and  that  the 
f  the  subject  bound  big  debtor's 
»f  the  writ.  This,  he  says,  was 
nd  occasioned  the  provision  in 
[Mition  should  bind  the  property 
lelivery  of  the  writ  to  the  sheriST. 
itinues,  "  seems  not  to  extend  to 
It  of  a  later  tede  supersedes  ea 
by  a  former  writ,  because  by  the 
mmoD  law  if  there  had  been  an 
:*s  suit,  and  afterwards  an  extend 
srseded  till  the  extent  was  exe- 
)lic  oug^t  to  be  preferred  to  the 

the  rather  because  the  king  is 
iness  not  to  be  able  to  take  care 
slaUng  to  his  revenue;  and,  there- 
D  (i.  e,  hinders  or  obstructs)  the 

be  prevented  from  his  execution 
ng  in  before  him,  laches  must  be 
the  law  does  not  allow."  Here, 
3  deliberate  opinion  of  a  man  of 
rch  upon  a  point  it  was  peculiarly 

relative  to  what  was  the  course 
iwn  Court,  and  likely  to  be  of 
nd  he  speaks  of  it  without  the 
,  and  gives  what  has  the  ap- 
tory  reason  for  the  prerogative 
priori^. 
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priority.  In  a  few  lines  afl 
where  the  subject  has  a  sta 
prior  to  the  debt  of  the  kit 
laods  before  any  seizure  bj 
the  quesdon,  what  shall  be 
extent  by  the  crown  :  and  be 
that  if  the  subject  has  the  ) 
by  a  liberate  before  the  exter 
ject  shall  hold  the  land  discha 
but  if  (he  king's  extent  com 
liberate,  the  king's  debt  shi 
subject  wait  till  the  king's  d 
Cotton,  in  the  able  end  elabi 
Baron  Parker  tliere  delivers, 
Jelivw's  case  as  good  law,  an 
distinction  in  those  casesi  wh 
in  or  is  divested  out  of  the  ki 
the  point  now  under  consic 
execution  and  remaining  ui 
upon  an  extent." 

I  now  come,  chronologic^ 
V.  Sumner  in  the  Common  PI 
T.  Dayrell  eighteen  years 
King's  Bench.  They  are  I 
be  law,  the  judgment  in  thii 
the  crown.  I  am  of  opinioc 
Uppom  V.  Sumner  first  car 
counsel  for  the  execution  c 
clared  he  could  not  supporl 
He  afterwards  desired  to  arg 
it  bad  never  before  been  put 
said  (with  what  truth  the  a 
mentioning  will  shew),  it  hi 
that  an  extent  was  to  be 
Seijt  Grose,  on  the  other  sic 
brought  under  the  notice  of 
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but  contented  himself  with 
]  the  dictum  it  contained, 
n  which  I  can  find  nothing 
at :  the  Court  took  time  to 
for  the  execution  creditor, 
t  upon  3S  H.8.  c.S9.  5.74., 
"chmerey.  Titoroug/igood[b), 
'ex  (c),  and  Rex  v.  Dickin- 

consider  by  and  bye.  In 
for  the  execution  creditor 
le  statute  3S  Hen.  8.  c.  S9. 
\ttomey'General  v.  Andrew, 
'Jppom  V.  Sumner,  and  the 
The  counsel  for  the  crown 
rities  not  noticed  In  Uppom 
. ;  Zhddridge's  dictum  in  Sir 
ictum  iu  Petit  v.  Benson, 
Shoaer,  181.,  and  the  de- 
:»ionot  be  said,  therefore, 
Es  were  brought  before  the 
Lord  Kem/oti  lays  it  down, 
r  in  goods  remains  in  the 
t  one  execution  at  the  suit 
the  suit  of  the  subject,  are 
ivail."  But  be  proceeded 
admitted  to  be  erroneous,) 
-it  to  the  sheriff  the  pro- 

and  altered  so  that  there 
i  debtor  upon  which  the 
The  other  three  Judges 
33  Hen,  8.,  and  upon  Up- 
itice  or  discuss  any  of  the 
ra.     After  these  two  deci- 

[c]  Harir.   13.      a   Comjnt' 
OigeiU  J38. 
{d)  Parker,  a6i. 
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siom,  the  point  csme  ag 
V.  Peckham  (or  Rex  t.  » 
qaer  in  1805;  and  afte 
mntfaorities,  the  Court  a 
in  the  earlier  casesi  anc 
T.  Sumner,  and  Rorke  v. 
3  Wms.  Sound,  to.  e.;  ax 
M'DonaWt  judgment  ai 
This  decision  was  adb« 
Allen  {a),  in  the  Excheqt 
This  being  the  state  oi 
point,  I  shall  not  trespas 
the  House,  except  to  sli 
in  Uppoia  v.  Sumner  (wit! 
in  Coa^ns)  will  not  suppi 
as  my  opinion  that  the 
only  to  cases  in  which  I 
plete  before  the  crown 
where  it  was  in  progt 
General  t.  Andrew  {b)  it 
consideration  of  the  repo 
pletfl  before  the  tetle  o 
land  was  not  in  the  kit 
case,  but  in  Andrea,  the 
of  proceeding  implies  il 
Andrea  had  tokeo  the 
the  subjecl^s  title  was  pH 
and  he  and  the  other  jut 
Sirifigefdlaafs  cas^  as  tl 
the  crown,  unless  the  lai 
the  execution  creditor, 
completed :  but  for  that 
have  been  bo  authority  i 
General  t.  Andrew,  theri 

(«)  iPHce,  114. 
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tion ;  viz.,  the  right  of  the 
execution ;  an  execution 
not  peifected.  Lechmere 
ass  by  the  assignees  of  a 
>f  London  for  seizing  the 
and  hefore  the  com  mis- 
er »^Ja.,  on  the  29th  of 
/  an  extent  issued.  The 
Btween  the  execution  cre- 
ztween  the  assignees  and 
or  the  extent  were  good 
an  answer,  to  the  action, 
rt,  therefore,  was  wholly 
may  be   appreciated  by 

0  have  fallen  from  Lord 
f  the  goods  is  vested  by 
d  the  extent  afterwards, 
nd  that,  on  the  statute  of 
of  frauds  does  not,  in  this 
ir  beyond  all  doubt;  and  a  • 
be  grounds  of  decision  in 
diminishes  the  authority 
U:kenson{b)  was  a  case  not 
I,  but  between  the  claim 

r  a  simple  contract  debt 
:laim  of  a  judgment  cr«- 
he  other.  The  testator 
>  A.,  and  by  simple  con- 
ised  the  debt  to  him  to 
i;  and  upon  a  scire  Jactas 
uestion  was*  whether  the 

1  to  the  simple  contract 
d  the  opinion  was  that  it 
le  statute  S3  Hen.  8.  "  so 

{i)  Parker,  i6i. 

always 
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alwnys  that  the  king'i 
menced,  or  process  bm 
judgment  {jiveti  for  t 
bears  upon  the  quest 
flictiug  executions,  1 1 
case;  in  1692;  Lore 
bf^n  in  1743. 

This  bnngs  me  to  i 
The  provision  in  tbi 
be  commenced  or  tal 
swarded  for  the  kinj 
king's  debts,  that  tl 
shall  be  preferred  befi 
sons ;  and  that  our  s; 
successors,  shall  have 
fendant  or  defendants 
any  other  person  or 
king's  suit  be  taken  am 
for  the  said  debt  at  tbi 
cessors,  before  judgmi 
or  persons."  To  fort 
to  be  put  upon  this  pi 
the  law  stood  when  t 
mon  law  the  king  c 
he  coald  not  be  saei 
creditor  might  sue  his 
protection,  as  far  as 
would  undertake  for 
out  execution ;  but  wi 
cution  of  the  judgmei 
gree  were  made  to  the 
then  in  S3  Hen.  8.  c. 
narrow  the  prerogative 
might  be  restrained  fro! 
debt  was  agreed  for,  ^ 
debt  or  not,  that  from 
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lut  execution  should  be 
ch  the  king  was  suing  or 
lebt,  but  that  tliat  right 
f  the  king  was  suing  or 
instruction  appears  to  me 
clause,  and  is  consistent 
K>n  the  point  in  question, 
imon  law  prerogative  of 
hilst  it  is  in  progress, 
wnsidering  that  the  pro- 
nerely  by  a  seizure  under 
33  H.  8.  c.  39.  s.  74.  does 
cUng  executions  between 
re  the  crown's  extent  is 
1  the  bands  of  the  sheriff 
of  a  subject;  considering 
itice  Treln/s  note  in  D^, 
3ed  as  having  been  acted 
idering  that  Doddridge  J. 
ac.  1.  (1624),  and  that  it 
id  1697,  in  the  Attorney' 
Icombe  V.  Buckingham  {b) ; 
ipon  the  point,  reported 
ord  Chief  Baron  Gilbert 
sputable  in  his  Exchequer 

Baron  Parker  considers 
dgnient  in  Rex  v.  Cotton, 
olemnly  decided  in  Hex  v. 
I  AUnnlt,  and  acted  upon 
considering  that  33  H.  8. 
ng  upon  the  point  until 
wn  to  be  inapplicable  by 

the  analogy  furnished  by 
■.  Dale  and  Bex  \.  Cotton, 


(b)  s  Mad.  376. 
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in  cases  of  distress,  : 
Cap^  and  the  Attorney, 
T.  Dcrwion,  in  cases  of 
that  if  the  sheriff  seizes 
suit  of  a  subject,  and 
main  in  his  hands,  ai 
crown,  those  goods  i 
UpcHi  the  second  questi 
whether  the  writ  of  ext 
of  opinion  it  does  noL 
was  on  extent  in  aid. 

TiHDAL  C.  J.  The  • 
ships  have  been  so  o 
Judges  who  have  pr 
opinions,  that  it  is  a) 
tbetn.  I  shall  conten 
that  upon  the  first  qi 
ships,  I  agree  in  op 
Judges,  that  the  extern 
the  sheriff  after  the  i 

JLJa.,  but  before  the  si 
1m  first  executed  by  t^ 
writ  o^JLJa, 

It  appears  to  me,  in; 
depends  upon  the  detei 
points  only.  First,  W 
debtor  is  altered  by  the 

fi>fa.  And,  secondly, 
main  unaltered,  Whet) 
to  the  present  case,  by 
statute  was  the  undisf 
namely,  the  preference 
of  the  crown  comes  in 
ject :  for  if  the  propert; 

fa.  remains  still  in  the 
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subject's  writ  is  A^gtm  only, 
i  of  the  issuing  the  crown 

I  then  in  conflict  and  com- 
[oods  of  the  subject  ore  then 

writ  of  extent,  which  calls 
:  and  seize  into  the  king's 
liattels  which  the  defendant 
e  of  the  teste  and  issuing  of 
king's  debt,"  unless  indeed 
interposed  a  restriction  ap- 

Df  these  two  points  does  in 
le  present  enquiry,  appears 
■o  direct  autbcHities  for  the 
execution  are  grounded  on 
!  case  of  Uppom  t.  Siamerf 
'  the  sutute  of  Hen.  8.,  and 
•It  being  dedded  b;  Lord 
f  the  property  in  the  goods* 
es,  OD  the  authority  of  the 
Lod  upon  the  first  of  these 
t  the  property  in  the  goods 
lOt  in  any  manner  altered  by 

II  continues- in  the  debtor, 
lereof  by  the  sheriff's  sale 

Ifthe  proper^  is  changed 
insferred  either  to  the  judg- 
riff;  but  there  are  no  words 
ir.  The  sheriff  is  directed 
ue  to  be  made  of  the  goods 
nt  the  debt  or  damages  re- 
1  this  respect  the  language 
that  of  the  elegit,  by  which 
>  the  plaintiff  all  the  chat- 
Diety  of  the  land,  until  the 
indeed,  is  the  property  in 
4  the 
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the  sheriff  seixes  under  the 
It  before  sale  discovers  that 
ered  to  him  at  .an  earlier 
writ  first  delireied,  and 
Dtiff  in  the  earlier  writ,  he 
lugfa  if  he  had  sold  under 
hare  done  so.  These  two 
lat  it  is  the  sale,  not  the 
roperty.  It  has,  however, 
the  common  law  by  which 
bound  by  the  award  of  the 
s  it  has  since  been,  by  the 
Kcome  bound  only  by  the 
1  sheriff,  implies  that  the 
the  debtor  by  such  delivery 
ig  of  those  words  has  been 
irious  decisions.  It  will  be 
*ayne  v.  Dreioe  (a),  in  which 
idered,  and  in  which  Lord 
1  the  rule  to  be,  that  "  the 
ery  of  the  writ  to  the  sheriff 
and  alt  daiming  b/  assigti- 
through  or  under  him."  In 
t,  therefore,  may  the  goods 
r  the  delivery  of  the  writ  to 
^quence  contended  for,  that 
is  in  any  manner  altered 
en  contended,  that  as  the 
ction  of  trespass  or  trover 
taking  goods  which  he  has 
that  he,  and  not  the  de- 
1  the  goods  so  seized.  But 
I  sufficient  to  answer,  that 
legal  possession  of  goods, 

though 
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though  not  the  prop 
against  a  wrongdoer ;  i 
pate  the  title  of  the  j 
the  goods  with  any  cc 
no  doubt,  has  the  leg 
goods;  after  tmore  h 
for  that  purpose,  for  I 
and  make  sale  therto£ 
that  the  absolute  prof 
dirested  from  the  de&i 
maintaiaable  by  the  fii 
who  wrongfully  takes  t 
of  goods  for  hire ;  or  i 
trespasser;  aud  yet  i 
absolute  pn^rty  is  no 
in  the  true  owner. 

But  it  is  argued  at 
the  main  ground  of  ar 
such  special  property, 
goods  of  the  debtor  s 
just  as  goods  in  pawn 
pledge;  and  lands  moi 
to  the  claims,  both  le 
gagee.  In  those  cas 
actually  been  altered  b 
under  an  express  coni 
the  other  party  for  the 
party.  It  is  a  contr 
before  the  seizure  am 
of  the  property  which 
As,  therefore,  the  croi 
propel^  actually  parte 
it  seize  property  io  par 
rights  of  the  partial  pu 
consideration,  no  prop* 
crown  debtor,   under 
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fore  sale;  and  the  reason 

of  that  proposition  was, 
operty  remaias  in  the  de- 

But  in  later  coses,  the 
T  exercise  of  discretion  to 
Jider  the  writ  and  brought 
;  of  the  writ  of  error.  In 
I  the  suing  of  the  writ  of 
idant  himself,  and  the  ob- 
F  of  the  fruits  of  his  exe- 

of  the  defendant  himself 
writ  of  error   before   the 

make  a  manifest  distinc- 
tbat  of  persons  who  claim 

>erty  seized  under  the  writ 
ct  forms  the  dividing  line, 
plete  before  the  awarding 
operty  is  protected  tbere- 
npleted,  the  property  may 
rs  from  Fleettcood'a  cas^ 
iging  to  the  crown  debtor, 
before  the  award  of  exe- 
cb  is  analogous  to  the  teste 
d  to  be  good  against  the 
Jd  not  take  it  in  execution. 

In  this  cose  no  argument 
rs  the  property :  the  whole 
of  the  Court  rests  on  the 
idependently  of  any  argu- 
long  series  of  cases,  from 

present,  with  the  excep- 
vhich  have  been  so  often 
ner,  and  Sorke  v.  Datfrell, 
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establish   the  positi 

debtor's  property,  e 

distrcM,  or  any  olh 

the  sHtis&ctioD  of  i 

maea  at  the  suit  of 

in  specie,  and  befoi 

ownership,  it  b  part 

treat  this  seizure  as 

satis&ction  of  the  cro 

The  first  authority  is 

more  valuable  becaus 

years  after  the  passii 

time  oonsequeatly  wh 

statute,  and  the  mea 

been  &iiiiliBr  to  all  tl 

dfictsbn.     In  that  o 

efaeqaer  and  two  of  t 

of  the  justices  of  the 

the  jostices  of  the  C 

that  the  actual  taking 

debtor,  by  the  sherifl 

Chancery  upon  a  stat 

into  the  hands  of  the  I 

to  the  Plaintiff,  was  i 

at  ttie  suit  of  the  en 

that  the  sheriff  was  bo 

the  king's  debu    And 

POrtep  for  the  opinion 

property  in  the  goods  a 

before  they  were  delivt 

has  been  said,  howeve 

dared  as  subject  to  doul 

joined  to  U  by  the  repor 

on  the  other  hand,  thi 

Abridgment  {a)   without 
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ecute  the  extent  for  tha 
ty  of  the  goods  and  lands 
:  they  were  delivered  to 
1  therefore  liable  to  the 
To&art,  in  Sheffield  t.  Rad- 
tw.  Again,  Trel^,  Chief 
lie  report,  states,  that  the 
!e  that  this  case  is  law; 
relied  upon  as  law  in  the  ' 
%ief  Baron,  in  the  veiy 
upon  that  case,  states* 
m^s  case  to  be  undoubt- 
er  instances  in  which  he 
lentions  that  Lord  Hard- 
delivering  the  resolution 
h  in  Brasseyy,  Dawsotit 
lied  upon  Strtngefiiltmft 
ras  grounded  on  tha  g^ 
sd  by  law  to  the  king's 

0,  of  T^e  King  v.  Cottott, 
a  determined  on  the  very 
to  the  present  case.     In 

1,  the  king's  debtor,  were 
at  on  the  ISth  of  October. 
he  seizure,  but  before  the 
^urt  of  Exchequer  held, 
I  was  not  altered  by  the 
itual  sale  remained  in  the 

to  the  operation  of  the 
real  distinction  be  made 
ihe  goods  for  the  purpose 
iquent  sale,  and  a  sheriff 
I  purpose  of  making  the 

(i)  Parhr,  tt%. 

plaintiff's 
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:he  sale  ought  to  be  entitled  to  the 
ut  Strirtg^Uaafa  case,  acknowledged 
rious  and  repeated  instances,  and  by 
'udges,  is  a  direct  authority  on  tlie 
er  discussion.  And  since  that  ded- 
»ses  have  been  dedded  in  the  same 
:  ailment,  by  the  Court  of  Exche- 
.icularly  to  The  King  y.  WelU  and 
and  to  Uie  case  of  Rex  v.  ^per  and 
Exchequer  acted  on  the  authority  of 

ises  which  have  receired  a  contrary 
before  referred  to,  viz.  Vppom  v. 
tr  term  1779,  by  the  Court  of  Com- 
Wie  V.  DiyreU  (d\  in  179S»  by  the 
oich ;  cases  undoubtedly  entitled  to 
1  the  authority  of  the  eminent  pei^ 
J  were  adjudged  is  taken  into  cod- 
hese  two  cases  only  have  receired  a 
for  I  cannot  consider  the  case  of 
lughgood  and  Another  {e),  which  is 
o  be  an  authority  upon  the  present 
the  crown  and  the  subject,  lliat 
over  by  the  assignees  of  a  bankrupt 
who  had  entered  under  ti_fi,/a.  i  and 
lictt  one  of  the  questions  was,  whe- 
8  well  executed,  the  sheriff  having 
sold  under  the  writ  before  the  com- 
ipt  had  issued ;  and  upon  that  ques- 
tiat  the  ^.  fa.  was  well  executed,  so 
of  the  bankrupfs  estate  could  not 
ise  goods  which  were  before  taken  in 
irefore,  in  cuttodid  legis.    So  far,  un- 


IS 
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doubtedlyf 
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of  Hen.  8.  By  \ht 
"that  ifanjrsait  be 
be  hereafter  awarded 
r  of  the  king's  debts, 
preferred  befbre  tbe 
shall  have  first  ere^ 
id  fer  bis  said  debtt^ 
diat  the  king's  sud 
process  awarded,  for 
ing  before  judgment 

not  to  be  interpreted 
las  been  at  afl  Umes 
d  give  the  subject  a 
ntioD  at  the  suit  of 
Dst  that  of  any  sob- 
judgment  before  tbe 
coording  to  the  letter 
Town's  r«nedy  under 
,  whereas  the  same 
whatever  agalRst  an 
even  though  Isstted 
r  such  judgment  was 
I,  the  subject's  jud^ 
though  bis  esecodoQ 
case  of  a  subject,  tbe 
It  be  preferred.  Tbe 
lust  tber«fere  be  de- 
nce  giveo  up,  we  are 
m  to  be  tbe  neareit 
^  same  tSme  whfoh 
md  intention  of  thfc 
lould  be  considered, 
ive  qS  the  crown  was 
ht  order  that  we  nqr 
1  of  it  wai  intoided  to 
be 


giv 
thfl 


kin 
pas 
kiDj 
mij 
suit 
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oft 
jud^ 
.one 
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ed  by  the 
rerogative 
vhere  tbe 
ict's  judg- 
n  and  the 
;  the  deb): 
le  subject 
1  has  not 
)efore  the 
open  both' 
t  can  first 
;s  its  wrl^ 
ren  in  thii 
rrent  with 
before  the 
of  Hen.  8. 
I  old  com- 
ni  regis  et 
el."  The 
live  of  thti 
:press  and 

And  any 
rita  of  ex-' 
at  the  suit 
jbject.     It' 

Fur  at  the 
>ossible  to 
the  crown, 
ntion. 
ine  should' 

forms  the 
i  th^  right 
e  subjects 
hat  if  the 
led  to  the 
:s,'and  the' 
extent 
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extent  then  issues*  ai 
iffare  the  saU  it  is  to 
entry  and  execution  i 
the  action,  for  his  de 
penses  will  be  allowei 
of  the  king's  debt, 
•object  discorera,  a  vei 
canoot  be  satisfied  uni 

For  these  reasons, 
upon  tbe  first  quest 
actual  sale  under  tl 
between  the  right  of 
■abject ;  and,  conseq 
present  case  to  be  pre 
at  the  suit  of  the  subj 

Upcoi  the  second  i 
ships  X  shall  say  no  t 
to  make  no  difference 
in  ud,  OT  an  immediai 
•U  tbe  authmities  agr 
tend  to  the  one  which 

I  have  the  authorit 
aroid^ly  absent  on  t 
concurrence  with  the 
his  M^fls^s  Judges. 

Lord   TSHTEBDEM 

between  Daniel  Giles, 
Hertford^  Plaintiff  ii 
Jamei  PoUard,  Defoi 
some  time  ago  befa 
Judges  have  given  I 
that  were  proposed  I 
answers  a  very  grei 
cided  in  that  opinion 
to  yonr  Lordships,  tl 


bebg'-of  a  diS'       lS8t. 


:  An  « 
ht  sheriff  todk 
iiDt  befsrafa^ 
illtrf'tdett'tfas 
nt  «aine'«t  tits 
'wlMtbsr  'SOieoD- 
rowti)  wfails  'the 
r,  is  toibepov- 
I'Bul^cot.'  The 
propbs6d-«vs'«f 
Bt  tfaa  CDown^ 

',  ahd' have '  long 
eans  ncnr  in'the 
:  liber^  df  daH^ 
if  tha  Court  «f 

tion  h«s  andte 
:  there  wK'two 
ten  lalhidedlto, 
pent  v.'Sumtur, 

Ideflifled  id  ihfa 

)n  of  the  other 
,3  w  I  the  Court 
the'  ptvMiC  tb 
ihote  ^eoiaiobk, 
21  b;  tUe  e(Hh<t 
edsiinift  inmlK 
thoM'twoipiMr 

Bnrens  sf'dR 

R>nvW8«nt'#idi 

attend 
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n  in  the  handi  of  the  shorlff.  irthesbcriCraafir 
the  process  of  the  Court,  and  iimkn>8  b(lljo£:^de 
I  piftiattff  in  the  action,  then  the  jiH^meot-iffliditor 
IS  the  property ;  but  nntil  that  ^  donotimh^-^ 

are  in  the  possesswo  of  the  sheiiff'thej'^v^lbjtfae 
)y  of  the  IfeT,  but  atill  TdnaiD  ihe  pii*pttrty-ioKitite 
r  to  nbom  Aey  eviginaiiy  hehinged.  Jrlif  idie>pij»- 

were  div«tted,  scne  otrcraoDy  «l«idd  h^jiacm- 
to  reVeat  it;  but  there  Is  no  silidb ' cetsmotijt  '.If 
lebtor  pays  the  money  to  the  ahqri4  nhanBheiiff 
raws;  he  asecutea  no  coDreyaoeo; 'he  dneirl  not 
go' throag^  ai^ 'cereiMony;  boti«U'he'd<te^'iia>'|o 
Itaw  and  l^ve  the  goods  wherft  tfae^>wa^vilt 
LTs  to  ate,  tlierefoK^  thatiputtiBg  the  criseshsMly 

that  pound  of  a  suj^wGecb  diveab^/of  ibfaft-p^ 
,  it  can  by  nomeaiu  sustain  tbt  twoicasBsn^hiaKiI 

re&rred  to,  and  whidi  iwera  deoidfid  agaioMiihe 

of  thecrown.  '  i..  "'  '.  i-;r 

reawina  to  consider  the:  efeol  of 'tfa&atBfatq  Sffon 
1  BO  mack  rdiaace  vas.placad.  ^iTliaii(wa9)[ilie 
:e. passed  in.  the  <rs^  of  i^Mr^^U^  aid]apfn 
int  view  of<  it,,  ooneitleting  nhnt  .ateitDte.'.fa7/-atifair, 
irithont  regard  to  the'«liatfr'of,lfie  low  jbs  ifc>^- 
ly  eaiatcd,  it  mi^tj  seem  f  tbatiAtwI't^HW^tnt 
led  npoQ  it  was  oorlKcti  <  By]  ibafiua^tjiteuifuis 
ed,  "  Thai  if  aay  silit  WcomneMieiV'di  ^i^yipip- 
be  hereafter  awandcd  ibr  :th»  nuKlvti^  efiia^'gof 
(in^s  debtB,<]the  atnK  suit  nntlfi»<)iv«r>^Ucbe 
rred  before  the<  swt:o£.Wifpi*swbies>:TKMMms, 
the  king)  his  b«irfl  .and  9t»»e*fai^'sh^,ibiBn<fifst 
itioa  against  any  ^dBndBat'Or,'dtffefeckutt»idfteid 
is  said  debts,  before  any  other  prtraari.'OfilpQrBans, 
rays  that'tJMs  ktn^s  suit  bft  lalpiH  tndi  icemtndiced, 
vcess  airardedl  fwr  the4wd4«l}lT«ti<^jkiD^  suit, 
«  jud^mttA  gtven.'ibr 'the>MJd..«(beRi(peraoqtjor 

mS."  ■       ..  1  .  ,  ,.■,     .  .1     ■:,.,[     H-.ulyjTJ 

As 


IV. 

luC  io  la*- 
r  his  debt 
tog's  AJbt, 
iOTer  Bhall 
lebt  due  to 
I  M  much 
Imb  sUtutei 
>a«bln  tdw 
r,  although 
e  coold  not 

taking  out 
Dh«  crown. 
I  passing  of 
,  the  BtatuW 
e  an  aotlont 
,  bat  ooHid 
kihg's  debt. 

does,  is  to 
liOjiag  ibkt 
ir,  liut  does 
liotlAgekei- 
t  slwold  bt 
vtj  exeootion 
gment  giVMi 
Jittt  the  •ub- 
Jig's  ideUtdr, 
GdnsidcnMe 
^prerctit  :tbs 
iteice^utkin  i 

part  «f '  (hi 
of  th«  kitty's 

naking  satis* 

ne  tbfl'lBwih 

all 
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all  other  res] 
GxecutioD  cc 
the  debtor,  - 
isi  that  thej 
though  they 
kmg's  flxecu 
been  deciile 
Borkev.Da^ 
the  Court  o 
the  subject, 
your  Lordsl 
very  much  i 
the  decision 
of  enquiry  i 
reported  by 
law,  which : 
argued  befo 
tion,  prelic 
first  occasic 
c^use.  UiK 
only  the  foi 
decided  aga 
there  left  ui 
though  not 
some  of  the 
iMvAEOenl 
Jiistice  Le  i 
the  crown. 
in  reading  tl 
collection  oi 
of  it,  I  am  s 
I  formed  thi 
The  grou 
pom  V.  Sun 
as  to  the  div 
vesting  it  in 
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pon  the  construction 
1  a  due  consideration 
n  as  it  existed  l^efore, 
a  right  of  priority  in 
onsequently,  that  the 
jer  most  bb  afBrmed. 
ing  to  the  practice  at 
nee  been  altered,  Ae 
juer  in  tlus  case  vas 
gned  before  the  C%tef 
>f  the  Common  Pleas, 
4  Wyr^ord  the  other : 
clnston  upon  that  oc- 
tbe  judgment,  luider- 
estion,  which  was  one 
lUgfat  to  this  boose :  I 
rd  Wyt^d  upon  the 
1  him  that  he  is  now' 
n  which  I  have  vtn- 
and  by  which  t  affirm 
:hequer.  '  ' 

ewing  the  cases,  said,' 
linion,  that  the  jndg- 
[1  this  case  Is  i%ht^  uid 
ffirmed;  I  entirely  go' 
ced  by  the  majority  of 
I  the  qnestions  put  to 
tance  tiiat  this  question 
which  way  it  shall  be 

Judgment  afflrmeq. 
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memoran: 

JMa  WaStaa  and  C.  C.  Pq 
aigned  tbeir  respective  oflSces  c 
General  to  the  Queen,  were  si 
Mr.  Seijeant  TadA/  and  Mr.  £ 


Bin>  or  TBIHI1 


CASES 

ARGUED  AHD  DETERMINED 

of  COMMON  PLEAS, 

OTHER    COURTS, 

IN 

Michaelmas  Term, 

rhird  Year  of  the  Reign  of  William  IV. 

V  V.  Arden  and  Another,  Two,  &c. 

action  for  the  recovery  of  19L  8s.  lid,  the  jo 

dants, altoniies, pleaded asel-off of 21i.  13s. 6d.  •?  "lonwy'i 

ss  done  for  the  plamtiff  in  the  palace  court,  ,^   jiscud 

Si.  lOs.  into  court.  an  item  for 

I  trial   before  TiWa/C.  J.,  the  PlaiotifF  con-  ""^^"^'^ 
*  lueleni  though 

lat  the  business,  in  respect  of  which  the  De-  upon  in  item 
claimed  a  set-off,  ought  never  to  have  been  »<""wciA 
d  that  the  Defendants,  therefore,  were  not  en-  „  iajtmtet 
nake  any  charge.  of  which 

ransactioD  was  as  follows :  —  The  Plaintiff  had  *'"„'^.**" 
the  Defendants,  as  his  attomtes,  to  sue  one  gence,  the 

dient'ireiQedj' 
i(  only  by  a  cnMt.actkiiit 
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bis  son,  in  the  palai 
nissory  note.    The 

e  causes  were  on  tht 
ome  to  the  Plaiotiff 
pon  which  it  was  ag 
:wo  carts  as  a  securii 
ards  the  debt  and  c* 
g  which,  the  Plainti 
attoraies,  the  Del 
I  Os.  on  Wednesday 
roperty  in  my  band 
g,  which  he  has  n< 
lem  no  more  indulf 
s  receipt  of  this  lett 
nd  issued  execution 
led  a  rule,  calling 
why  the  judgment 
n  signed  contrary 
n  the  part  of  Shm 
ide  absolute  with  a 
ants  to  Cooper's  at 
xists  of  opposing  th 
gment,  constituted 

lief  Justice  direct* 
e  judgments  hod  b 
tndants  in  the  exert 
'  to  the  interest  of 
ledings  were  unneo 
'  having  found  a  ve 
;es, 

>eijL  now  moved  to 
id  misdirection,  and 
>uching  the  ulihty 
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n  by  way  of  set-ofT  ought  to  have  been  dealt 
same  way  as  if  the  Defendants  had  brought 
I  recover  the  amount  of  (heir  bill.  To  such 
negations  of  negligence,  or  of  want  of  skill 
It,  would  be  no  answer,  but  must  form  the 
ter  of  a  cross  action ;  Templer  v.  M'Lach- 
e  Defendant  in  such  an  action  may,  perhaps, 
il  to  shew  that  the  itHtde  of  the  work  done 
;  Hill  V.  Featherstonliaugh  ifi) ;  but  he  can- 
the  bill,  admitting  some  of  the  items  and 
ibers,  on  the  ground  that  he  has  derived 
from  them.  Charges  must  ofien  be  made 
hich  ultimately  turns  out  to  be  useless,  but 
the  Ume,  the  attorney  may  have  enteretl 
exercise  of  a  sound  discretion,  or  honestly 

useful.  And  it  is  clear,  that  an  attorney 
nly  for  gross  negligence  or  gross  want  of 
lot  for  a  hiere  error  in  judgment :  it  wOuld 

faim  if  he  were  responsible  for  the  success 
ep  in  a  cause.  Nor  is  it  necessary  for  the 
te  client  that  he  should  be  let  into  such  a 
efence ;  for  the  officer  of  the  Court,  on  tax- 
:  bill,  will  strike  out  all  charges  for  work  im- 
idertaken.  Here,  after  the  Plaintiff's  letter, 
for  signing  judgment,  at  least,  was  unexcep- 
'hatever  may  be  thought  of  the  charge  for 
use  against  the  rule  for  setting  judgment  aside : 
■whole  of  the  Defendants'  charges  cannot  be  re- 
nproper,  and  therefore  the  whole  must  stand. 

C.  J.  The  verdict  in  this  cause  having  been 
sum  under  20/.,  the  rules  of  the  Court  do  not 
ew  trial  unless  the  Judge  has  misdirected  the 
IS  received  or  rejected  evidence  improperly, 
on,  therefore,  now  is,  whether  evidence  was 
'  admitted,  or  the  cause  was  improperly  led  to 

iM  Jt,  136.  {b)  ■jBingb.ii^. 

IT  2  the 


ShAw 
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1632.  the  jury.  The  derence  to  thi 
more  than  the  amount  of  the  ] 
Plaintiff  denied  the  validity  of 
there  is  no  safer  way  of  deterr 
considering  it  as  if  the  Defen< 
for  business  don& 

The  Deffendantft  were  retilin 
the  CooperSf  father  and  son, 
missory  note.  Two  nctions  w 
court,  and  judgment  was  about 
of  compromise  were  offered,  u 
to  be  made,  and  costs  paid 
Coopers.  The  DeTendanis,  hi 
as  Cooper  alleged,  against  goo 
it  aside  on  that  ground  was  o| 
unsuccessfully.  The  datni  ( 
action  was  made  up  of  the  chat 
for  unsuccessfully  opposing  thi 
for  the  costs  of  that  rule  pi 
Would  the  Defendants  have 
these  charges  in  an  action  on  1 

This  is  not  a  case  for  consiii 
divisible  or  not,  for  the  whole 
relate  to  one  transaction,  am 
more  clearly  established  than 
enforce  a  charge  for  doing  bu 
his  employer.  The  (juestion 
this  work  was  necessary  for  ihi 
on  from  the  Defendants  over-z 
business  for  their  own  advanta 
the  Plainti^  appears  from  the 
would  not  indeed  be  conclusive 
undertaken,  but  that  was  a  que 
on  which  the  evidence  was  coni 
therefore,  there  was  nothing 
the  jury  to  consider,  whether. 
Defendants  acted  with  the  dii 
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terests,  or  whether  it  was  altogether  a  useless 
That  was  the  directioa  given  to  the  jury,  who 
verdict  disallowed  the  set-ofiT.  Therefore,  even 
erdict  were  wrong,  the  case  falls  within  the  rule 
Tohibits  B  new  trial  for  sums  under  20/. 

I.EE  J.  The  jury  have  come  to  a  conclusion 
i.  from  that  which  I  should  have  thought  correct ; 
jury  having  decided,  upon  a  proper  direction, 
:  falls  within  the  general  rule. 

NQUET  J.  1  abstain  from  entering  into  the  facts, 
a  rule  for  a  new  trial  cannot  be  granted,  unless 
Y  were  misdirected,  or  evidence  improperly  re- 
>r  rejected.  Here  the  case  was  properly  left  to 
f,  and  even  admitting  one  of  the  charges  to  have 
stifiable,  the  jury  had  a  nght  to  discriminate 
I  the  items,  and  reject  charges  for  work  useless 
*laintifF. 

:rson  J.  I  am  of  the  same  opinion.  The  first 
1  is,  whether  the  jury  are  authorized  to  dis- 
te  between  the  items,  and  decide  which  con- 
charges  for  useful  work,  and  which  for  useless, 
im  of  opinion  they  are  so  suihorized.  I^  indeed, 
e  item  be  for  work,  partly  useful,  the  jury  would 
iluded  from  reducing  (hat  item,  in  an  action  to 
the  amount  of  the  bill,  and  the  client  must,  in 
'jxae,  resort  to  a  cross  action  ;  but  entire  items 
ess  work  may  be  discarded  by  the  jury.  That 
ablished  in  HiU  v.  Teathersionhaugh,  which  is 
ess  authority  for  dividing  an  attorney's  bill, 
next  question  is,  whether  this  case  was  properly 
:he  jury  7  I  have  no  doubt  that  it  was ;  and  if 
^nnot  enquire  into  the  propriety  of  the  verdict, 
junt  recovered  being  under  SO/- 

Rule  refiised. 
U  S 
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Williamson  and  Another  i 


To  a  plea  of 
coverture  tbe 
PUiutiffrc- 
pLed,  ihat 
before  the 


became  bank- 

•coDded  with- 
out appearing 
to  his  com- 

cootinued  to 

fordgn  parts ! 
Held,UL 


'T'O  a  plea  of  coverture  the  Plain 
James  Daves,  the  husband  of  th« 
before  tlie  niakin;^  of  the  several  pre 
takings  in  the  declaration  mentioned 
aderwards,  until  the  ijuing  out  of  tl 
bankrupt  thereinafter  mentioned,  was  i 
man,  and  sought  his  trade  of  living  bj 
ing.  That  aftertvurds,  to  wit,  on  th 
1824,  the  said  J.  Davxs  being  indeb 
Pool  in  the  amount  of  lOOA,  and  m< 
act  of  bankruptcy  within  the  meanii 
statutes  then  relating  to  bankrupts ;  i 
wit,  on,  &c.  at,  &c  a  certain  commissi 
under  the  great  seal,  bearing  date  a 
day  and  year  last  aforesaid,  was  d 
issued  against  tbe  said  J.  Dawes  up< 
the  said  J.  Pool,  a  creditor  then  and  i 
act  of  bankruptcy  of  the  said  J.  Dawei 
100/.  and  more,  according  to  the  foi 
statutes  then  in  force  concerning  ban 
virtue  of  the  said  commission,  and  bj 
several  statutes,  the  said  J.  Dawes  w 
wit,  on,  &c  at,  &c.  in  due  form  of  l 
dared  bankrupt  by  the  major  part  of  I 
named  in  the  said  commission,  with! 
and  meaning  of  the  said  several  statut 
bankruptcy  committed  before  the  date 
of  the  said  commission,  to  wit,  at, 
wards,  to  wit,  on,  &c.  at,  &c.  due  DOti( 
said  J.  Daves,  and  was  also  given  an< 
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Gazette,  that  such  commbstoD  of  bankruptcy 
Q  and  was  awarded  and  issued  fbnh  against  him 
I  J.  Dtmes,  and  that  he  had  been  declared  a 
It  thereon,  and  was  required  to  surrender  him- 
he  major  part  of  the  commissioners,  in  and  by 
commission  named  and  authorized.  That  the 
meetings  were  duly  appointed  for  the  said  J. 

surrendering  himself  and  making  a  full  dis- 
nnd  discovery  of  his  estate  and  effects,  and 
;  his  examination  under  the  said  commission 
ig  to  the  form  of  the  statutes  in  such  case  mode 
rided,  and  then  in  force,  to  wit,  on  the  6th  and 
rs  of  November,  and  on  the  1 1  tb  of  December  in 

year  1824,  and  finally  on  the  29tb  day  of 
1825,  until  which  last  day  the  Ume  for  the 
Dawes  surrendering  lo  the  said  commission  bad 
ly  enlarged,  and  notice  thereof  duly  published 
lOndon  Gazette,  to  wit,  on  the  7th  of  December 
iresaid.  But  that  the  said  J.  Dawes  after  the 
}f  the  said  commission,  to  wit,  on  the  8lb  of 
1821,  absconded  and  departed  from  and  out 
ingdom,  and  went  and  resided  in  parts  beyond 

to  wit,  in  the  kingdom  oi  France  i  and  that 
lid  J.  Dawes  never  surrendered  himself  to  the 
rt  of  the  said  commissioners  in  and  by  the  said 
on  named  and  authorized,  nor- suffered  himself 
amined  by  them  touching  the  disclosure  and 
r  of  his  estate  and  effects,  although  warned  by 
ition  to  surrender  himself  according  to  the  form 
itute  in  such  case  made  and  provided,  and  then 
xtncerning  bankrupts.  Which  said  commission 
in  full  force,  to  wit,  at,  &c  And  the  Plaintifis 
lid,  that  J.  Dawes  had  always  from  the  time  of 
>sconding  and  departing  from  and  out  of  this 

as  aforesaid,  hitherto  lived  in  exile  in  parts 

the  seas  as  aforesaid,  and  that  during  all  the 

U  1  time 
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e  to  the  liabilities  of  a  feme  sole,  [_Alderson  J. 
ication  here  does  not  contain  any  averment  , 
!>efendant's  promise  was  made  while  the  hus- 
abroad.]  That  is  involved  in  the  allegation 
husband  became  bankrupt  and  absconded 
e  promises,  and  the  want  of  a  more  precise 
can  only  be  objected  to  on  special  demurrer. 

L  C.  J.  The  replication  is  bad  in  substance, 
tains  no  express  averment  that  the  Defendant's 
ras  made  during  the  absence  of  her  husband, 
equivalent  allegation ;  so  that  the  question 
be  raised  cannot  be  determined  on  this  record, 
lip  of  the  pleader,  however,  we  should  allow  to 
ed,  if  the  ground-work  of  the  Plaintiff's  argu- 
e  not  entirely  wanting.  The  principle  estab- 
the  case  of  Marshall  v.  Ruiton  is,  that  nothing 
ivil  death  of  the  husband,  or  something  tanta- 
itl  'Subject  a  wife  to  the  liabilities  of  a  ^frme 
looking  at  the  facts  of  this  case  which  cannot 
I,  the  replication  does  not  state  such  an  involun- 
ice  of  the  husband,  as,  within  the  principle 
:  decisions,  can  communicate  to  the  wife  the 
,  or  affect  her  with  the  liabitllies,  of  a/emc  sde. 
no  more  than  a  temporary  absconding. 

BE  J.  I  am  of  the  same  opinion.  In  the  cases 
the  wife  has  been  held  liable  during  her  hus- 
>senGe  abroad,  the  husband  has  either  been  a 
,  or  in  a  situation  which  precluded  return.  No 
snce  appears  in  the  present  case;  and  if  this 
n  were  held  suflScient,  the  wife  would  be  liable 
a  husband  absconds. 

^£T  J.     I  am  of  the  same  opinion.     In  the 

ansportation,  it  is  the  duty  of  the  party  to  stay 

abroad ; 
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1 8S2.        abroad ;  here,  it  was  his  duty  to  rei 

^^^^^^^^^  husband  is  an  Englishman.     In  J 

V.  and  Walfiird  v.  Duchess  de  Pienne, 

Dawes.       foreigner,  which  mokes  an  essent 

case.     If  this  absence  were  sufficien 

sidered  a.fome  sole  whenever  a  hush 

Aldergon  J.  Lord  Coke  explu 
calling  abjuration  a  divorce  betweei 
"  Sed  <^us  est  intcrpreie ,-  for  by  li 
exiled  or  banished  his  country,  whe 
patriam,  but  by  authority  of  parlit 
abjuration ;  and  that  must  be  upi 
ceeding  of  law,  as  it  was  in  this  cas 
had  before  said,  "  An  abjuraUon,  1 
for  ever  into  a  foreign  land,  like 
our  author  speaketh  here),  is  a  c 
is  the  reason  that  a  wife  may  I: 
may  be  impleaded  during  the  nati 
band.  And  so  it  is  if  by  act  of 
band  be  attainted  of  treason  or  fel 
life  is  banished  for  ever,  as  Belknap 
civil  death,  and  the  wife  may  sue  as 
there  is  no  more  than  a  charge  of  fel 
Judg 
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N  and  Another  v,  Lupton  and  Wood. 


tfPS/7"for  the  price  of  com  sold  and  delivered  Two  penom, 
he  Plaintifis  to  the  Defendants.  Plea,  general  ^''^^^in 
it  the  tiial   before  Alderson  J.    York   Spring  giving  ui 

J32,  a  verdict  was  taken  for  the  PlaintifiFs  for  "<•*  '**  <** 

^  undivided 

5d.t  subject  to  the  opinion  of  the  Court  oa  the  ^„ct\  of 
'  case :  - —  good*,  »re  not 

?lainti%  were  partners,  trading  at  Hamburgh  jj^ntiyiothe 
ie  firm  of  Messrs.  John  Fisher  aud  Co.     The  mIIct,  if  upon 
Dt  Lupton  was  an  oil  merchant  at  Leeds,  and  'I^  "''"''  "^ 
■  11-  ■  .       1       Til   ■     ■«■      "*  traiiMction 

previous  dealings  in  corn  with   Uie  Plaintifis.  ^be  intention 

eodant  Wood  was  a  corn  miller  at  Headingley,  of  the  p«rtie» 
rds,  and  before  the  transaction  of  thtf  1st  De-  j^  ^^  ^j. 
330,  hereinafter  mentioned,  and  out  of  whici]  tbe  buyer* 
on  arose,  had  not  had  any  dealings  with  the  ^"J^,.'* 
»  ipomible  for 

)erendants  were  never  in  partnership  as  general  the  wnount  of 
On  the  1st  December  1830,  the  Defendanto  ^^^!j|^^^ 
order  to  Slater,  the  PlaintifBt'  agent,  which  was  good*, 
into  writing  by  the  Defendant  Lnpton  in  the 
I  terms: — "Ordered  of  the  house   of  John 
ad  Co.,  HanJ^o',  a  small  loading  of  wheat,  sa; 
lOO  quarters  of  the  best  red  wheat,  selected  ftom 
t  favoured  districts,  where  it  can  be  procured 
:  free  from  sprouts,  the  heaviest  in  weight,  and 
in  colour.     As  to  the  price,  it  is  left  to  their 
n,  minding  to  pay  proper  attention  to  our  in- 
wth  in  that  as  well  as  time  of  purchase;  and  to 
.id  purchase  immediately,  if  it  is  imagined  be- 
e  present  time  and  Christmas  to  be  done  the 
besL 
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best.  Payraent  for  the  same  t 
us  in  the  usual  manner;  supj; 
third  part  thereof  to  be  drawn 
other  two  thirds  ftt  the  lime  < 
bill  of  lading." 

Slater  transmitted  a  copy  ol 
tiffs,  and  in  a  letter  from  him  : 
following  remark,  *■  Mr.  fVood 
Leeds,  a  very  good  man,  and  i 
Tiedeman." 

The  PUintiffs,  in  pursuance 
a  quantity  of  red  wheat  in  grar 
was  to  be  shipped  free  <hi  boar< 
and  on  the  1  Ith  of  January  18 
date  addressed  to  *^  Jonathan  L 
Woody  Headingley,  near  Leeds^ 
things,  they  stated,  "  we  have  i 
joint  account,  of  756  quarters 
the  first  one  third  of  the  price, 
have  this  day  drawn  at  three  mi 
378/.  Mr. . 
878/.  Mr. 

766/. 
**  And  we  hereby  bind  ourselvf 
delivery  of  this  wheat."  —  "  G 
we  will  value  on  eacb.of  yov 
months  date,  for  378/." 

The  Plaintiff  drew  two  bill 
mury,  in  conformity  with  this  a 

Febmaiy  17.  1831,  Lupton  • 
Plaintifi:— •*  Neighbour  SZflfer 
X.  Wood  of  what  you  have  do 
-wheat"  —  "I  feel  disposed  to 
make  sales  again  of  that  wheat. 
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)f  67s.  or  70*.  per  quarter.  I  have  not  alto- 
le  KDthority  of  my  Co.  in  the  business,  bat  I 
will  approve  of  this  measure." 
ry  25.  1831,  the  Plaintifls  wrote  an  answer,  ad- 
is  their  letter  of  the  lllh  of  January,  to  Jona- 
ton,  Leeds,  and  Thomas  Woody  Headtngletf,  near 
issuadtng  a  resale  of  the  wheat,  and  adding, 
ne,  agreeable  to  the  terms  of  the  contract,  we 
in  paid  one  third  amount  on  account  of  the 
,  and  we  thb  day  took  the  liberty  of  valuin;; 
reimbursement  at  three  months^   payable  in 

180/.  l 

.  y  our  order  on  Jonathan  Lupton, 
19SL  i  ^ 

ir  order  on  Thomas  Wood.     And  we  hereby 

r  guaranty  ^ren  on  the  11th  ult.  Uiat  we  hold 
harmless  for  tlie  advance  up  to  the  period  of 
d  invoice." 

laintiffs  drew  bills  in  conformity  with  this  ad- 
apprised  Lupton  by  letter  of  April  26.  18S1, 
had  despatched  the  wheat;  at  the  same  dme 
rarded  an  invoice,  and  drew  upon  him  one 
Echange  of  the  same  date  as  the  letter,  for 
Bd.  at  three  months,  and  a  similar  bill  for 
Bd.  on  the  Defendant  Wood:  this  was  for  tlie 
;  one  third  of  the  price  of  the  wheat,  and  for 
Tbe  letter  was  addressed  like  those  which  pr&- 
to  Lupton,  at  Leeds,  and  Wood,  at  Headingley 
■dsi  and  the  invoice  stated  the  wheat  to  be 
)y  order  and  on  account  of  Lupton,  Leeds,  and 
Teadingley  near  Leeds.  The  wheat  was  duly 
rom  Pillau  for  GooUi  the  bill  of  lading  was  for- 
rom  Pillau  to  the  Plaintiffi  at  Hambttrgt  and 
was  indorsed  and  forwarded  to  the  Defendants 
ter  of  the  26th  of  April,  and  oo  coming  to  the 
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possession  of  the  Defendants, 
them.  The  wheat  was  delivc 
discharge,  and  the  freight  a 
Luptoti  partly  in  cash  and  f 
Wood.  It  was  afterwards  sh 
its  arrival  was  forthwith  eqc 
Defendants  before  it  was  ware 
on  the  11th  of  Jaituary  1831 
due,  by  each  of  the  Defendi 
of  the  wheat  they  began  to 
and  00  the  3d  of  May  I83l| 
Plaintiffs'  agent,  a  sample, 
of  the  bad  quality  of  the  whe 
the  Defendant  Lupion,  in  ct 
respecting  the  quality  of  the 
complaint  to  the  PlaioUfi^  ii 
fendant  Wood  "  the  half  owr 
dressed  a  letter  to  Stater  on  t 
he  said,  "  J.  L.  and  T.  W.  m. 
but  they  can  only  pay  after  b< 
Ultimately,  the  bills  dati 
1831  were  accepted  by  eacl 
were  dishonoured  when  due 
dispute  as  to  the  quality  of 
Plaintiffi  was  then  at  Leeds,  a 
as  to  the  renewal  of  these  bil 
count  of  the  bad  quality  of  thi 
were  ultimately  accepted  in  lii 
of  Febnutry  ^5.  1831. 

The  two  dishonoured  billi 
drawn  upon  Defendant  Lupto 
to  him,  in  lieu  of  his  renewei 
bills  of  the  same  date,  drawn  i 
to  him  in  like  manner,  upoi 
bill  for  the  amount  of  them. 
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xeptance  was  regularly  paid  when  due;  but 
snt  WooiTs  was  dishonoured ;  and  he  became 
Q  July  1831. 

ion  wRs  brought  to  recover  that  part  of  the 
I  remained  unpaid,  in  consequence  of  fVootTs 

being  dishonoured.  A  deduction  of  200/. 
nice  was  agreed  to  on  the  trial  of  the  cause, 
<n  that  the  Defendant  Lupton  would  uiider- 
>  bring  any  action  against  the  Plainti^  for 
jf  quality  ;  and  the  quesUon  for  the  opinion 
rt  was,  whether,  at  the  commencement  of  the 

Defendants  were  jointly  liable  for  so  much 
:  of  the  com  as  then  remained  unpaid. 

Serjt.  for  the  Plaintiffs.  The  Defendants, 
not  general  partners,  having  concurred  in 
order  for  an  undivided  parcel  of  wheat,  are 
jle  to  the  Plaintiffi.      Watigh  v.  Carver,  (a) 

might  have  been  the  arrangement  between 
,  th^ir  contract,  as  it  respects  the  PlaintiSs, 
ontract,  rendering  each  Defendant  responsible 
ale.  The  order  is  given  by  both ;  they  speak 
Tur  interests;"  the  Plaindfis  in  answer,  say, 

nude  a  purchase  on  your  Joint  account ;  and 
Ives  to  you  for  the  regular  delivery."  Lupton, 
r  otFebntary  17th,  1831,  styles  Wood  his  Co.; 
\Sst  in  their  letter  of  February  25.,  guarantee 
I  the  time  of  lading,  and  forward  only  one 
d  one  bill  of  lading.  If  the  Plaintiff  bad 
ibserve  their  guaranty,  the  Defendants  must 
1  in  an  action  for  damages :  for  the  mere  fact 
it  by  separate  bills  will  not  render  a  contract 
hich  was   in   its  inception  joint.     Thus,  in 

{a)tH.Bl.%3s. 
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uinderton  t.  Martindale  ( 
to  and  with  A.,  his  execui 
and  to  and  with  B^  and 
to  A^  his  executors,  Sec 
covenant  to  A,  and  B.,  i 
interest,  although  the  t 
that  therefore  on  the  d 
sniriTed  to  B,,  and  A-'a 
the  covenant:  and  in  t 
A.,  having  neither  mone; 
if  he  would  order  with  I 
upon  an  adventure,  it 
them,  B.  should  have  ho 
that  such  a  contract  co 
third  persons,  though  as 
an  agreetaent  to  pay  for 

mide  Serjt.,  tor  the 
bkiug  the  whole  of  this 
it  was  maiii&stly  the  ini 
sides,  that  the  contract  b 
several.  By  the  terms  ol 
were  to  be  drawn  on  ead 
tiBa  letters,  the  invoice 
dressed  to  the  Defendai 
Leeds  and  Headingla/ ,-  t 
by  each  separately ;  and 
drawn  upon  and  accep 
Btancea,  taken  together, 
expressions  which  seeme 
and  the  effect  of  the  co 
intention  of  the  parties, 
the  whole  of  their  condu 
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[laving  been  heard  in  reply,  the  Court  took 
>k  into  the  correspondence,  and  judgment  was 
red  by 

C.  J.  There  is  no  question  in  this  case  as 
rtnerihip,  inttr  se,  between  the  Defendants ; 
e  states  expressly  that  there  was  no  general 
>  between  them :  and  the  further  statement, 
was  to  pay  for  his  own  moiety  of  this  par- 
^;  that  the  freight  and  charges  were  ptud  by 

of  each ;  and  that  the  cargo  was,  upon  its 
Leeds,  equally  divided  between  them  before  it 
Dused ;  suflSciently  shew  there  could  be  no 
interest,  in  profit  and  loss,  in  this  particular 
I,  as  is  essential  to  constitute  a  partnership, 
[uesuon  is,  whether  the  wheat  was  sold  to  the 
s  upon  a  joint  contract ;  that  is,  whether, 
:orreapQndence,  and  other  facts  set  out  in  tlie 
)efendants  gave  the  Plaintiffs  reason  to  under* 

believe  that  they  had  the  joint  security  of 
ndants  for  the  whole  cargo ;  or  whether  the 
ice  to  be  drawn  by  any  reasonable  men, — and 
Plaintifis  must  be  taken  to  have  drawn  such 
hemselves,  —was  not,  that  each  of  the  Defend- 
icted  separately  for  his  moiety  of  the  joint  cargo. 

looking  at  the  whole  of  the  correspondence, 

circumstances  of  the  case,  the  latter  appears 
!  the  proper  conclusion.  That  there  are  some 
s  in  the  letters,  which,  if  taken  separately, 
imbiguity,  must  be  admitted ;  unless  such  had 
no  dispute  or  question  could  have  arisen  ;  but 
[he  preponderance  very  great  in  favour  of  the 
on,  that  the  contract  of  sale  was  separate,  and 
The  Plaintifis  rely  on  the  original  order 
aed  by  both  the  Defendants;  and  that  the 
ts  are  informed,  in  reply,  that  a  purchase  has 
S.  X  been 
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I  to  which  we  think  the  jury  ought  to  have        18S2. 

Jon   this   statement   of  facts,    we   direct   the  i  '  " 

'  Gibson 
le  deUvered  to  the  Defendants.  v. 

Judgment  for  Defendants.  Lupton. 


SWANSBOROUGH  V.  COVENTRY.  Nav.iJ. 


for  a  nuisance  committed  by  obstructing  the  The  FUbtiff 
liflTs  ancient  lights.     Plea,  not  guilty.  hoJ^r^rf 

Tial  before  Tindal  C.  J.>  London  sittings  after  ^^  [he  De- 
m,  it  appeared  that,  as  well  the  riaintifPs  feodint  »t  the 
lOuse,  as  also  the  scite  upon  which  the  De-  _ureha«ed  of 
ad  since  erected  the  house  which  formed  the  A.  ihe  ad- 

this  action,  and  whicli  scite  adjoined  imme-  Jo'n'"e;  "^"J. 

■  1  upon  which  an 
the  Plaintins  uweinng-house,  were,  m  the  cKction  of  one 
I,   t!ie  property  of  the   Postma.ster- General,  ttory  high  had 

lartbf  the  old  Post  Office;  and  that  on  die  (!^"'^"°!^' 
'  Id  the  coavey- 

>f  that  year  both  were  put  up  to  auction  in  ance  to  Pl^or 

imongst  several  others,  and  were  sold  at  the  "*''  ^'*  ''?"'^ 
waa  dfticnbcd 
:;  the  former   lot  to  the   PlaintifT,  the  latter  Mbotmdedby 
iefendanu       The   PlaintifPs   dwelling-house  i'^di'ig 
;yed    to    him    by  deed  of   feofTinent   of  the  ^ncinK  to 
si  1831,  "with  all  the  lights,  easements,  rights,  Defendants 

enances  to  th 
ly  appertaining;"  and  s 
bounded  on   the  east  by  a  piece  of  ground,  titled  to  build 
in  the  particulars  of  sale  as  a  piece  of  freehold  i^g^^'!^ 
■round,}  constituting  Lot  11.  at  the  aforesaid  oneuory,  if 
lased  by  JoA«Cown/ry."     It  appeared  further,  ^^J^"" 
il,  that  the  PlaintifPs  house  was  an  ancient  Pbbdff'* 
fing  enjoyed  the  use  of  the  front  windows  of  H^- 
md  upper  stories  free  from  interruption  ;  but 
X  2  that 


CASES  IN  MICHAELMAS  TERM 

that  there  had  been,  for  a  long  time,  erected  u 
acite  of  the  Defendant's  lot,  a  building  of  one  sto 
belonging  to  the  Post  Office,  wliich  obstruc 
enjoyment  of  the  windows  upon  the  ground  floo 
Plaintiff's  house.  That  building  had  been  puUe 
and  the  materials  removed,  about  a  year  before 
took  place,  by  order  of  the  Postmnster-Gener 
upon  the  scite  of  that  building  the  Defend, 
erected  the  dwelling-house  which  was  now  con 
of,  which  exceeded  the  height  of  the  former  b 
and  obstructed  as  well  the  lower  as  the  upper  i 
of  the  Plaintiff's  house. 

A  verdict  having  been  obtained  for  the  Plaint 
7/-  10s.,  damages,  subject  to  a  rule  for  increasii 
to  151.,  or  for  entering  a  nonsuit,  as  tlie  Cour 
think. 6t, 

Jones  Serju  obtained  a  rule  nisi  to  enter  a 
He  contended,  that  the  Plaintiif,  having  pu 
under  the  same  title  as  the  Defendant,  at  the  sar 
and  with  full  notice  that  the  land  purchased 
Defendant  was  to  be  appropriated  to  building, 
taken  to  have  purchased  subject  to  that  inconv 
and,  therefore,  could  not  sustain  this  action. 


JVilde  Seijt.  shewed  cause.     The  Defendant 
stand  in  a  better  situation  than  the  vendor  unde 
he  claidts.     But   the   vendor,  having  cranted 
I^aintiffa  house,  with  all  lights,  rights, 
appurtenances,  could  not  afterwards  d( 
own  grant  by  obstructing  the  Plaintiff' 
so,  neither  can  the  Defendant     In  Palme 
it  was  resolved,  that  where  a  man  builds 
part  of  his  lands^  and  after  sells  the  he 

(a)  I  ttv.  Ill, 
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I  to  another,  he  cannot  obstruct  the  lights.  So 
re  V.  Bower  {a),  where  the  owner  of  a  house 
t  into  two  tenements,  aiid  let  one  of  them ;  it 
1,  that  the  lessee  was  liable  to  an  action  on  the 
obstruciing  windows  existing  in  the  landlord's 
the  time  of  the  demise,  though  of  recent  con- 
,  and  though  no  stipulation  was  made  against 
ruction.  At  all  events,  the  Defendant  should 
ifined  his  building  to  a  single  story,  the  height 
ection  which  had  formerly  existed.  No  argu- 
L  be  raised  on  the  custom  of  London,  because 
ndant  gave  no  evidence  of  the  custom,  which 
d  have  done  if  he  meant  to  rely  on  it.     Dai/  v. 

The  building  by  the  Defendant  is  no  dero- 
um  the  grant  to  the  Plaintiff,  because,  by  the 
language  nf  that  grant,  the  Plaintiff  took  bis 
ounded  by  the   Defendant's  building  ground. 

it,  therefore,  subject  to  future  erections,  or  the 
tilding  ground  are  without  meaning.  And  the 
being  clear  at  the  time  of  the  purchase,  the 
nt  hod  no  means  of  knowing  the  height  of 
:  formerly  standing.     He  took  the  land,  there- 

any  other  building  ground,  applicable  to  any 
erection. 

Cur.  adv.  vult. 


IL  C.  J.  In  this  action,  which  is  brought  for  a 
:  alleged  to  have  l>een  committed  by  the  De- 
in  obstructing  the  ancient  lights  of  ihe  Plaintiff's 
e,  the  question  made  by  the  parties  is,  whether 
indant  is  justified  in  obstructing  all  or  any  of 
ntiff's  windows;  the  Defendant  insisting  upon 


[a)  I  £/•  &/ Afo.  14- 


(i)  Hob.  8j. 


CASES  IN  MICHAELMj 

his  right  to  obstruct  all,  the  Plaintifi 
as  to  ani/.  It  appears,  tliat  as  well  t 
ing-house,  as  also  the  scite  upon  w 
has  since  erected  the  house  which  ft 
this  action,  and  which  scite  joined 
Flaintilf's  dwelling-house,  were,  in 
properly  of  the  Postmaster-General, 
old  Post  Office ;  and  that  on  the  61 
both  were  put  up  to  auction  in  two  h 
others),  and  were  sold  at  the  same 
lot  to  the  PlaintifT,  the  latter  to  th< 
Plaintiff's  dwelling-house  was  conve 
of  feoffment  of  the  29lh  August,  H 
lights,  easements,  rights,  privileges, 
to  the  same  belonging  or  in  anjrwise 
was  described  in  the  deed,  as  "  boun 
a  piece  of  ground  described  in  the  p 
a  piece  of  freehold  building  ground  < 
at  the  aforesaid  sale,  purchased  \}y  , 
appeared  further  at  the  trial,  that  t1 
was  an  ancient  house,  having  enjo; 
front  windows  of  the  first  and  uppi 
interruption ;  but  that  there  had  ht 
erected  upon  the  scite  of  the  Defend 
of  one  story  high,  belonging  to  the 
obstructed  the  enjoyment  of  the  ' 
ground  floor  of  the  Plaintiff's  hou 
had  been  pulled  down,  and  the  matei 
a  year  before  the  sale  took  place,  by 
master- General;  and  upon  the  scite 
Defendant  has  erected  the  dwelling-! 
complained  of,  which  exceeds  the  he 
building,  and  obstructs  as  well  the 
windows  of  the  Plaintiff's  house, 
facts,  the  Plaintiff  contends  that  the 
Tight  to  erect  a  building  on  the'  lot 
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I  obstruct  arty  of  the  windows  of  the  Plaintiff's 
g-house.  The  Defendant,  on  the  other  hand, 
s  that  he  had  a  right  to  build  to  any  extent  he 
.  proper,  notwithstanding  the  obstruction  of  all 
iotIff''s  lights. 

well  established  by  the  decided  cases,  that 
he  same  person  possesses  a  house,  having  the 
jse  and  enjoyment  of  certain  lights,  and  also 
IS  the  adjoining  land,   and   sells  the  house  to 

person,  although  the  lights  be  new,  he  can- 
ir  can  any  one  who  claims  under  him,  build 
le  adjoining  land  so  as  to  obstruct  or  interrupt 
Dyment  of  those  lights.  The  principle  is  laid 
ly  Twisden  and  Wj/ndham  Js.,  in  the  case  of 
».  Fletcher  {a),  "  That  no  man  shall  derogate 
s  own  grant."  The  same  law  was  adhered  to 
case  of  Cox  v.  Mattheixs  {6) ;  by  Holt  C.J.,  in 
I  y.  Prifof  {c);  and,  lastly,  in  the  later  case  of 
m  V.  Richards,  {d)     And  in  the  present  case,  the 

the  Plaintiff  and  the  Defendant  being  sales  by 
e  vendor,  and  taking  place  at  one  and  the  same 
e  think  the  rights  of  the  parties  are  brought 
he  application  of  this  general  rule  of  law.  It  is 
ed,  however,  on  the  part  of  the  Defendant,  that 
umstances  of  this  case  form  an  exception  to  the 
rule,  inasmuch  as  it  appears,  by  the  description 
Plaintiff's  own  conveyance,  that  his  house  was 
i  by  a  piece  of  ground,  described  in  the  par- 
of  sale  as  building  ground,  and  purchased  by 
endant ;  that  such  description  operated  as  notice 
laintiff  that  he  bought  subject  to  the  Defendant's 

build;  and  as  there  was  no  restriction  or  limit- 
1  to  the  exercise  of  such  right,  he  might  build 


a)  I  Lev.  1 31. 
V)  I  FtMT.tzt. 


(c)  6JIW.  Il6. 
\k\  I  Pritt,  »7. 
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to  any  extent  or  height  wliic 
although  to  the  obstruction  ol 
without  any  derogation  of  the 
him.  But  we  tliink,  with  referc 
case,  this  conclusion  cannot  fol 
veyed  to  the  PinintiOf  a  messuage 
easements,  without  any  restrictio 
we  think  it  would  be  attributing 
description  of  boundary  in  tliis  ( 
to  operate,  indirectly,  to  ihe  dc 
expressly  conveyed  by  the  di 
"  building  ground  "  is  a  loose  a 
and  may  be  satisfied  as  well  by  I 
building  which  should  leave  thi 
gether  undisturbed,  or  partial  1 
nltogether  blocked  up.  The  qu< 
is  the  meaning  most  coiisbtent 
vendor  to  both  parties  ?  And,  i 
of  fact,  there  had  been  a  builc 
question,  fur  a  very  long  period 
demolished,  which  extended  o 
the  first  floor  of  the  PlaintiflF' 
^ves  the  limit  and  extent  intend 
description,  so  as  at  once  to  satii 
the  same  time  to  prevent  the  veni 
own  grant.  This  is  in  effect  not 
explanation  of  the  terms  of  the  f 
the  Defendnnt  could  not  be  a 
striction  at  the  time  of  his  pun 
was  no  longer  in  existence.  B 
Defendunt  could  not,  under  a 
by  such  a  description,  erect  a 
injure  the  rights  of  strangers ;  sc 
would  be  necessary  on  his  part  bt 
extent  of  his  rights ;  and  the  sam 
inform   hini  as  to  the  rights  of 


CovRurav. 
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1  information  as  to  the  rights  belonging  to  the  1832. 
'*s  house.  By  this  construction,  both  parljes  ■"''"' 
!  benefit  of  their  respective  grants ;  the  PlnintiET     mRoxxiu 

enjoyment  of  those  rights  which  the  premises 
d  in  the  hands  of  the  vendor,  and  the  De- 
has  the  right  to  build  to  the  extent  of  the  former 
;•  As  to  the  custom  of  London,  as  no  evidence 
'en,  it  is  altogether  unnecessary  to  discuss  it. 
irefore,  think  the  verdict  should  stand  for  7L  10&, 
he  damages  occasioned  to  the  Plaintiff  by  the 
mt's  building  to  a  greater  height  than  he  bad  the 

do. 

Judgment  for  PtaintilF  accordingly. 


,  Demandant  j  Griffith,  Tenant ;  Jones,      Nbv.  13. 
Vouchee. 

I  above  recovery,  suffered  in  the  court  of  great  By  i  tr.4. 
on  for  the  county  of  Carnarvon,  in  the  year  1 804)  '•  ??■  /•  /*■ 
if  entry  was  sued  out  by  the  proper  demandant  „f  ^^  courta 
the  proper  tenant;  and,  as  well  from  that  writ  of  great  wt' 
1  notes  on  the  back  of  it,  and  other  documents  *'*"' '"  "  '• 
iccompanied  it,  and  which  were  upon  the  files  of  Teria,  is  tnm- 

irt,  it  was  evident  that  the  recovery  between  the  ^*"*^  "•  '•'* 

.        .        ,  ,         ,  ,   Court  of  C.  P. 

was  arraigned  at  bar;  that  the  tenant  appeared  The  officer 
in  and  vouche<l  over  to  warranty  the  tenant  in  of  the  court  of 
o  also  appeared  in  person  and  vouched  over  the  ?[^'  **"'>'ted 
n  vouchee.     It  appeared  further,  from  a  note  on  to  enter  of 

(  of  the  writ,  that  the  deputy  protlionotary  of  the  "^^°^  *  "co- 
•^     -"^  ■>  very  duly  iuf- 

ur  in  18041  the  Court  of  C.  P.  ordered  it  to  be  done  nunc  pro  tune,  under 
of  I  ^  4.  c.  70.,  which  give*  that  Court  the  like  power  to  amend  a  nco> 
he  court  of  great  teuioD,  as  if  il  had  been  iuffered  in  C.  P, 
Court 


SIS 
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1832.  Court  received  the  sum  of  3/.,  the  usus 

'  '  "  ing  a  recovery  where  tiie  parties  apj 

Demandant ;  ^nd  for  entering  the  same  on  the  rol! 

Ghiftitk,  script  thereof.     But,  upon  the  strictest 

Tenant;  ~  ,                                            ■■.,!:■ 

Jones.  °'  ""'^  recovery,  nor  any  tnctpilur  ot  a 

upon  the  rolls  of  the  Court,  althougl 
were  entered  upon  the  rolls  of  the  sam< 

It  was  not  the  practice  of  the  Coi 
turn  a  writ  of  seisin,  and  none  ^ad  b 
case.     The  tenant  died  some  years  aflt 

Upon  affidavit  of  these  bets,  an  o 
obtained  that  the  person  in  whose  custi 
the  court  of  great  session  are  kept 
above  recovery  upon  record,  nunc  pro  ] 


Mereaxther  Serjt.,  on  the  part  of  t 
obtained  a  rule  nisi  to  discharge  th 
ground  that  the  jurisdiction  of  the  com 
in  these  matters  was  abolished  by  t1 
c.  70q  and  transferred  to  the  Court  of 
and  that  the  twenty-seventh  section  of 
powers  the  Court  of  Common  Pleas  to  i 
not  to  enter  it  ab  initio  on  record.  1 
was  never  executed,  fur  no  writ  of  se 
or  returned :  until  the  return  of  that  i 
incomplete;  Swan  v.  Broome  {a),  Sieeps, 
and  the  tenant  being  now  dead,  the  wi 
cuted :  Lewis  d.  Earl  of  Derby  v.  With 

Wilde  Seijt.  in  support  of  the  ordc 
states  that  a  writ  of  seisin  was  never  i 
coveries  in  Wales;  and,  at  all  even 
would  have  been  no  more  than  a  i 
o£Scer  of  the   Court      la   the  cases 


{-)3J 


MJ96.  {b)  iBurr.tio. 
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merely  turned  upon  the  sufficiency  of  alle- 
pon  a  special  verdict;   and   in  Goodright  v. 

Lord  Kenyan  said,  "  Lord  Derby's  case  has 
Kn  considered  as  a  strange  case ;  and  the 
succeeding  times  have  been  astonished  that  no 
n  was  made  to  the  Court  of  Common  Fleas  to 

defect  in  that  recovery,  accordiog  to  the  usual 
f  that  Court.     There  the  objection  was,  that 

no  writ  of  seisin,  which  (it  is  well  known)  is 
act  executed." 

ily  question,  therefore,  is,  whether  this  Court 
rity  to  make  a  proper  record  of  this  recovery 
V. +,  c.  70.  s.  27.,  which  enacts,  that  "the 
Common  Pleas  shall  have  the  like  power  and 
to  amend  the  records  of  fines  and  recoveries 
retofore  in  any  of  the  courts  abolished  by  this 
the  same  had  been  levied,  suffered,  or  had,  in 

of  Common  Pleas." 

court  of  great  session  has  no  longer  any  juris- 
reat  inconvenience  and  injusljce  may  be  done, 

extended  construction  be  put  on  the  word 
lich  is  only  used  by  way  of  example,  as  the 
f  the  Warden  of  the  Fleet  in  1  R,2.  c.  12.,  on 
has  been  held,  thnt  debt  for  an  escape  lies 
ery  gaoler ;  or  the  mention  of  the  bishop  of 
in  the  statute  of  circumspecte  agatis)  1 3  Ed,  1 ., 
I  been   held  to  extend   to  all  other  bishops. 

object  of  the  legislature  was  to  give  this  Coun, 
Iter  of  ffdsh  recoveries,  all  the  power  which 
longed  to  the  court  of  great  session  j  and  it 

contended,  that  while  that  Court  had  autho- 
intry  now  required  might  not  have  been  made 
le  as  a  matter  of  course. 


(a)  sT.R.119. 


1632. 

Evans. 

Dmundinti 

Obipfith, 

Teninti 

JONB, 
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Merewether.     By  no  priDciple  of  i 
word  amend  be  taken  to  signify  creai 


TindalC.  J.  The  question  in 
of  an  application  mnde  by  certuin  pet 
^en  Jones,  who  suffered  a  comm 
court  of  great  session  for  the  county 
yesr  1804,  which  application  calls 
direct  the  pei'son,  in  whose  custody 
said  court  of  great  session  are  kep 
covery  upon  record.  It  appears  by 
have  been  laid  before  us,  that  a  wr 
out  by  the  proper  demandant  agains 
and  as  well  from  that  writ  as  from  i 
it,  and  other  documents  which  accon 
are  upon  the  files  of  the  Court,  it 
recovery  between  these  parties  wat 
that  the  tenant  appeared  in  person 
to  warranty  the  tenant  in  tail,  whi 
person,  and  vouched  over  the  commi 
pears,  further,  from  a  note  on  the  ba 
the  deputy  prothonotary  of  the  Cou 
of  3/.,  which  is  stated  to  be  the  usun 
a  recovery  where  the  poities  appea 
for  entering  the  same  on  the  roll,  t 
thereof.  But  upon  the  strictest  se 
this  recovery,  nor  any  incipitur  of 
upon  the  rolls  of  the  Court,  altliou 
are  entered  upon  the  rolls  of  the  : 
It  seems,  therefore,  established  with 
that  a  recovery  was  actually  suffered 
form,  but  that  the  officer  of  the  Co 
the  fee  for  entering  the  snme  on  rec 
his  duty,  neglected  to  make  up  the  i 
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mtnon  recoveries  on  the  rolls  of  the  Court  is 
the  security  of  the  parties ;  the  suing  out  of 
1  which  the  recovery  is  suffered,  the  appear- 
le  tenai:t,  the   voucher  and   appearance  of 

in  tail,  the  voucher  over  of  the  common 
nd  the  consequent  judgment  of  the  Court 
ult,  are  of  the  substance  and  essence  of  the 

The  practice  of  entering  these  proceedinj:^ 
ils  of  the  Court  not  improbably  originated 
ilatute  QSEliz.  c.S.  s.  1.,  by  which  it  is  en- 

the  enrolment  shall  be  made  at  the  request 

of  any  person ;  and  such  enrolment  is  de- 
«  of  as  good  force  and  "validity  in  law,  as  the 
being  extant  or  remaining,  were  or  ought  by 
There  can  be  no  doubt,  therefore,  but  that 
>f  great  session,  if  it  had  still  existed,  would, 
application,  have  supplied  the  defect  occa- 
ibe  negligence  of  their  own  officer,  by  direct- 
rolment  to  be  made,  nunc  pro  itmc  .■  and  that 

would  have  done  the  same,  had  the  common 
een  sudered  therein.  But  the  objection  made 
ilication  on  the  part  of  the  tenant  in  tail  is, 
:  power  and  authority  of  the  courts  of  great 

fPales  ceased  and  determined  at  the  com> 
t  of  the  act  of  1  IV.  i.  c.  70.,  under  the  provi- 
s  fourteenth  section  of  that  act;  and  that  the 
'enth  section  gives  no  authority  to  this  Court 
he  recovery  to  be  entered  on  record.  The 
the  latter  section,  if  construed  strictly,  and  to 

might  certainly  be  held  to  give  no  authority 
urt  beyond  that  of  antending  a  record  already 

the  roll ;  but  we  think  this  provision  of  the 

remedial,  and,  consequently,  that  it  should 
ot  a  strict,  but  so  &r  a  liberal  construction, 
leet  and  remove  the  difficulty  which  the  act 

created.  For,  as  the  act  has  abolished  the 
ancient 


1832. 

BVANS, 
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ancient  jurisdiction,  it  has  taken  awa 
that  remedy  which  he  would  otherwi 
against  the  copsequences  of  the  neglei 
the  Court;  the  enactment,  therefore, 
of  Common  Pleas  shall  have  the  like 
rity  to  atnmd  the  records  of  fines  and 
heretofore  in  any  of  the  courts  abolis 
if  the  same  had  been  levied,  suffen 
Court  of  Common  Pleas,"  may  be  v 
a  power  to  enter  up  the  whole  record 
rials  are  found  upon  the  files  of  the 
good  record  altogether;  and  not  to  I 
amending  of  a  faulty  record,  or  tht 
record  where  a  formal  incipitur  only  I 
the  plea  roll.  Many  instances  occur 
a  Btmilar  construction  of  statutes: 
gives  a  writ  of  error  to  him  in  reversit 
life  lose  iu  a  pracipe  i  but  it  was  rest 
the  statute  speaks  only  of  reversions, ; 
also  taken  to  be  within  the  purview  i 
ter's  case,  {a)  The  action  of  debt  fui 
lies  against  every  sheriff  and  gaoler  i 
escapes  out  of  execution,  is  grounded 
1  Bich.  %  c.  12.,  which  is  altogether  s 
and  gaolers,  and  mentions  only  the  W 
So  the  statute  of  Circumspecte  Agatis, 
mentions  only  the  Bishop  of  Norwich. 
extended  to  include  all  other  bishops 
of  Westminster  I.  gives  a  remedy  wli 
toll  is  taken-,"  by  construction  of  lai 
plies  "  either  where  a  reasonable  toll 
sive  toll  is  taken,  or  where  no  toll  at 
toll  is  unjustly  usurped."  (c)  In  these 
instances,  the  particular  expression  i 


(*.}  3«<?.4- 


(b)  %  Init.  487. 
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jpon  only  as  an  example  of  other  cases  lying 
same  mischief,  and,  therefore,  calling  for  the 
dy.  It  has  been  urged  that  no  writ  of  seisin 
sued  out,  and  that,  until  the  return  of  such  Griffith, 
e  sheriff,  the  recovery  is  not  executed;  but  jombs,* 
r  to  this  objection  is,  first,  the  fact  disclosed  Vouchee, 
iavit,  that  it  was  never  the  practice  or  custom 
rt  of  great  session  to  issue  any  writ  of  seisin, 
cure  any  return  thereof.  And  if  the  issuing 
rit  were  necessary  to  perfect  the  common  re- 
is  n  mere  formal  proceeding,  which  ought  to 
I  taken  by  the  officer  of  the  court,  who  had 
is  fees  for  making  the  recovery  complete.  And 
>bjection  that  the  tenant  is  now  dead,  such  ob- 
n  only  be  valid  where  he  dies  before  the  re- 
ild  have  been  completed  by  the  rules  of  the 
t  here  the  parties  long  oatlived  the  giving  of 
in  the  action. 

ink,  therefore,  this  Court  has,  by  the  proper 
Dn  of  the  statute,  power  to  give  the  relief 
r ;  and  that  to  doubt  it,  would  be  to  put  ia 
i  titles  of  many  of  the  estates  in  Wales.  We 
nsequently,  that  the  rule  which  lias  been  ob- 
rescinding  a  former  rule,  calling  on  the  deputy 
ary  to  enter  this  recovery  on  record,  must 
-ged. 

Rule  discharged. 
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An  affidwlt    ■     JNDREWS  Serjt.  had  obta 

dW^t"  "^"^  °'"'  J"'''^  *'"'•  "P°"  "" 

cumufficlent    that  the  Defendant  did  not  p 

bail;  becaafe     first,  because  he  expected  to  se 

he 'expected  to  ' 

■ettle  the 

cauae,fi  not  a       Bompas  Seijt,  who  shewed  c 

■ufficient  rra-    ^^^  ^^^  ^  sufficient  reason  for 

•on  to  entitle     ,    .,  - 

hlmto  change  "^^^   *^  first;  and  th&T,  under 

hii  bail.  •  7V,„.  I  ^.  4.,   the  bail  could 

leave  of  the  Court,   who  wo 

reason. 


I^NDAL  C.  J.  That  rule  wc 
the  party  who  proposes  to  chi 
adequate  reason  for  not  havin 
first.  The  reason  now  assigne 
the  rule  must  be 
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StAKBUET  v.  GiLLETT,  Kov.u. 

El  for  a  dog.     Notice   had   been  given   for  The  Coort 
'  a  common  jury  at  the  sittings  after  Easifr  ^"^    ^—"^ 
the  cause  stood  fifth  oti  the  list;  but  on  the  tpceiiljury, 
ty,  the  first  day  of  the  sittings,  the  Defendant  ^''«'*  "  '"• 
L      T,,  .     .«.  ,     ^  ...  ,     not  been  dll^ 

the  I'laintifi  a  rule  for  a  special  jury.     In  ,^,^  ^^  ^ 

e  of  this,  the  cause  stood  over  till  the  sittings  sppetn  to 
ty  term,  and  was  fixed  for  trial  by  a  special  T*^^  t^ 
25th  of  June.    On  the  22d,  however,  when  the  puipoM 
ate  for  the  PlaintifT  to  procure  the  attendance  ^^7' 
esses  within  the  time  appointed  (or  common 
,  the  Plaintiff  was  apprized  by  the  Defend- 
ley  that  he  had  not  received  any  directions  to 
ith  tbe  special  jury,  and  up  to  the  prevent 
lecial  jury  had  not  been  struck, 
hese  circumstances, 

erjt.  obtained  a  rule  nisi  to  discbarge  the  rule 
al  jury,  on  the  ground  that  it  must  have  been 
nly  for  the  purpose  of  delay. 

Seijt.  showed  cause,  and  offered  to  strike  the 
nth;  but 

urt  thought  there  had  been  an  abuse  of  its 
nd  made  absolute  the  rule  for  the  discharge 
efor  a  special  jury. 

Rnle  absolute. 
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JV««.  14.  Paterson  v.  P 


mept)  in  con- 


''PHE  declaration   stated  that 

the  29th  o?  April  1629,  to  t 

fartf  guinoi     Bideration  that  Plaintiff  would  p 

to  |»y  looi.     (ain  gum  of  money,  to  wit,  the 

KilUin  tbvm     Defendant  then  and  there  assui 

•hould  be  done  miited  Plaintiff  to  pay  to  him  a 

tom^H^       to  wit,  the  sum  of  lOOi,  in  case 

certalQ  d^.      Mining  shares  should  be  done 

^^|i'**''T    share  on  or  before  the  Slst  ( 

MHUinchfbr    ^°^  Plaintiff  averred  that  he  dit 

thenwelTW,       Sic.  at,  &o.  pay  to  Defendant 

of  inniruc^^  guineas;  and  that  afterwards,  ai 

ud  void  day  of  December  1S29,  to  wit,  o 

under  14  G.  3.  Imperial  Brazilian  Mining  share 

share;  of  all  which  several  pre 

wards,  to  wit,  on,  &c.  at,  &c.  bad 

Defendant,  afterwards,  to  wit,  or 

18S0,  at,  &C.,  was  requested  b; 

the  said  sum  of  100/.,  yet  Defer 

promise  and  undertaking,  but 

ulently  intending  crafiily  and  s 

defraud  Plaintiff  in  [hat  beholf,  di 

be  was  so  requested  as  afores&ii 

wards,  pay  the  said  sum  of  100/.] 

Plaintiff,  'but  wholly  neglected  a 

wit,  at,  &c. 

Plea,  general  issue. 

In  support  of  this  declaratioi 

trial  before  Tindal  C.  J.,  put  in 

stamped  with  a  20f.  stamp. 
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isiderstion  of  forty  guiaeaa  for  100/.,  and  oo        18S3. 
that  rate  for  every  greater  or  less  sum,  re-     '      ■ 

ive  hereunto  subscribed  our  names  do,  for      Powux. 

everolly,  and  for  our  several  and  respective 

:utors,  administrators,  and  assigns,  and  not 

:  other  or  others  of  us,  or  for  the  heirs,  exe- 

oinistrators,  or  assigss  of  the  other  or  others 

me,  engage,  and  promise  that  we  respecUvely, 

reral  and  respective  heirs,  executors,   admi- 

or  assigns,  shall  and  v'U  pay,  or  cause  to  be 

the  said  , 

:utors,  administrfttors,  and  aasigns,  the  sum 

)f  money,  which  wa  have  hereunto  respectively 

,  without  any  abatement  whatever, — Id  case 

ial  Brazilian  Mining  shares  be  done  at  or 

L  per  share  on  or  before  the  thirty-first  day 

vr,  one  thousand  Nght  hundred  aad  twenty- 

Tama  Powell.     One  hundred  pounds.    29th  of 
829. 

Henry  Hodges.    One  hundred  pounds.   29th  of 
829. 

\.  P.  Johnson.     One  hundred  pounds.    29th  of 
829." 

ct  having  been  found  for  the  Plaintiff  with 
loges,  a  rule  niii  to  enter  a  nonsuit  instead 
aed  by  the  Defendant  in  Hilary  term  last,  on 
d  that  the  Defendant's  name  did  not  appear  in 
sf  the  contract,  and  that  the  transaction  was 
I  void  under  18  G.2.  c.S4. 
points  were  discussed  at  considerable  length. 
Court  suggested  that  the  contract  was  a  policy  * 
ice,  and  void  under  14'  G.  3.  c.  4.,  which,  after 
lat  "  it  bath  been  found  by  experience  that  the 
Y  2  making 
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making  inaumnces  on  lives  d 
fissured  shall  have  no  interei 
cinevous  kind  of  gaming,"  1 
that  *'  from  and  after  the  j. 
Burance  shall  be  made  by  ani 
politic  or  corporate,  on  the  li 
persons,  or  on  any  other  e\ 
wherein  the  person  or  person 
on  whose  account  such  policj 
shall  have  no  interest,  or  by  w 
and  that  every  assurance  mac 
tent  and  meaning  hereof,  sh. 
intents  and  purposes  whatsoe 
An  argument  on  this  que 
Court,  and  now  entered  on  b] 

Coleridge  Serjt.  for  the  P 
entitled  to  recover  his  whole 
on  which  he  sues  constitute: 
innocent  topic,  and  not  a  poll 
by  HG.S.  c.  tS.  That  an 
covery  of  a  sum  depending 
cannot  now  be  disputed.  C 
present  contract  falls  witlitn 
and  not  within  any  of  the  de 
surance.  Johnson  deflnes  a  v 
upon  a  chance  or  performi 
and  mischief  made  a  wager 
power  in  me."  A  bet  he  defi 
won  on  certain  conditions." 
contract  for  the  payment  of 
policy  of  insurance  is  essential 
for  every  policy  of  insurance 
jwrsim  from  some  risk  to  w! 


(o)  3  Taw 
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;'.  e.  must  indemnify  the  assured  from  the 
ices  attendant  on  the  happening  of  that  risk, 
risk  insured  against  ought  to  be  one  in  which 
insured  has  an  interest.  In  Lucena  v.  Craiv- 
mong  the  reasons  advanced  for  reversing  tlie 

below,  it  is  said,  "  There  is  a  material  di$- 
tetween  a  contract  of  wager  and  a  contract  of 
;  the  first  may  have  for  its  subject  any  specu- 
nee  or  expectation,  however  vague  or  un- 
nd  may  be  claimed  without  proof  of  loss  or 
aving  accrued  to  the  party  for  whose  benefit 
nded ;  but  a  contract  of  insurance  cannot  have 
ce  or  expectation  for  its  object,  because  bare 

expectation,  though  liable  to  failure  and  dis- 
int,  are  not  susceptible  of  loss  or  damnification, 
fore  cannot  be  made  the  objects  of  an  in- 
vhlch  presupposes  the  loss  of  some  right  of 
sither  in  possession  or  in  action." 
istinction  runs  through  every  good  definition 

of  insurance.  At  p.  295,  Mans/ield  C.  J.  says, 
lition  in  Valin  is,  '  assecuratio  est  conventio  de 

aliunde  traasferendis  pro  certo  prsmio,  seu 
io  periculi.'  In  Loccen:  lib.  2.  c.  5.  note, 
tericuli,  ita  dicta,  quod  alterius  periculum  in 
iuro  it;  aut  in  se  recipit.'  In  Boccus,  <  asse- 
t  contractus  quo  quis  aliens  re!  penculum  in 

obiigando  se  sub  certo  pretio  ad  eum  com- 
a  si  ilia  perierit.  Ideo  valet  pactum  ut  si 
Ts  venierint  iu  portum  solvetur  certa  summa, 
^perierint  teneatur  assecuraCor  solvere  damnum 
itionem  istarum  mercium.' "  At  p.  900,  LaW' 
ys,  "  These  definitions,  by  writers  of  different 

are  in  eSect  the  same,  and  amount  to  this, — 
ince  is  a  contract  by  which  the  one  party,  in 


Faterson 
Powell. 


(a)  a  N.  R,  370. 
Y  3 
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consideration  of  a  pi 
risk,  blecomes  securil 
suffer  loss,  damage, 
the  perils  specified 
'  exposed  to  tbem."  j 
"  assecurationis  cont 
sen  de  qufivis  re  qi 
interitui."  Potter,  1 
gives  the  Following  de 
est  un  contrat,  par  le 
du  risque  des  cas  fo 
pos^e,  et  s'oblige  ei 
demniser  de  la  perte 
fi'ils  arrivaienl,  mo^en 
tractaut  lui  donne,  o 
prix  des  risques  don 
espece  de  contrat  de  i 
deurs,  I'ussur^  est  1'; 
d^charge  des  risques 
assur^e.  Led  assurei 
I'assur^,  et  s'obligent  i 
la  d^barge  de  ces 
risques,  et  en  s'obligei 
prime,  que  I'assur^  pi 
reurs,  eat  le  prix  d( 
p.' 439.  "Ilfaut,  1" 
qui  soient  la  mati^re  < 
fasse  assurer  par  I'auti 
contrat  d'assurance  qi 
qui  en  soient  la  mati 
contrat." 

According  to  these 
sent  case  must  be  este 
or  person  exposed  to  i 
upon  the  occurring  of 
to  be  paid  in  a  certain 
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.4  Geo.  S-  c.  48.  made  any  diHerence  between  this  18SS 
ordinary  wager  ?  in  consequence  of  the  mis-  ^""^ 
usioned  by  wagering  policies  on  marine  risks,  «, 

lature  first  prohibited  such  policies  ou  ships  or  Powu 
goes  by  the  statute  19  Geo.  2.  c,  ST- ;  and  afler- 
y  14  Geo.  S.  extended  the  prohibition  to  policies 
and  other  events ;  but  from  the  title  of  that  act, 
confined  to  insurance  on  lives,  it  is  clear  that 
:t  of  the  legislature  was  directed  to  poliues  of 
e  strictly  so  called   and  "  events"  must  be  ia- 

0  mean  such  risks  as  are  the  ordinary  subjects 
mce.  Now  the  mere  circumstance  of  reducing 
to  writing,  and  procuring  several  persons  to 
n  it,  will  not  make  it  a  contract  of  insurance. 
'  on  a  legal  horse-race,  reduced  to  writing,  and 
ed  by  many  betters,  would  not  be  a  policy 
his  act  And  in  Good  v.  Elliott  {a),  although 
.  was  dissentient,  the  Court  held,  that  a  wager 
had  purchased  a  waggon  of  B.  was  not  void  at 

law,  nor  prohibited  by  HGeo.  3.,c.i8.    Id 

1  V.  Tkackeriy  (&),  the  contract  was  that  A. 
}ay  B.  15001.  In  consideration  that  B.  should 
0,000^.,  or  such  proportion  of  that  amount  as 

his  legal  general  creditors :  and  the  Court 
upon  it  as  a  wager.  Roebuck  v.  Hamerton  (c) 
relied  on  for  the  Defendant;  but  that  case  only 
liat  a  wager  on  the  sex  of  the  Chevalier  lyEon, 
id  been  held  illegal  in  Dacosta  v.  Jones,  could 
endered  legal  by  being  dressed  up  in  the  form 
icy  ;  the  question,  therefore,  on  the  14  Geo.  3. 
ajudicial,  and  not  well  considered, 
opposing  this  instrument  to  be  a  policy  within 
ning  of  the  14iGeo.  S.,  the  Plaintiff  is  entitled 
er  back  the  premium,  as  a  sum  paid  without 

R.  693.  (i)  1  Yamg  IS  J.  ij6.         (r)  OMUf.  ni' 

Y  4  consider- 
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coDBideratioD.     Where, 

coutract  bBs  paid  monej 
and  the  contract  haa  be< 
Bourdieu  {b),  such  part; 
cover  his  money  back ;  t 
cutory :  for  whether  a  cc 
or  executory,  must  depe 
event  which  is  to  determi 
the  stipulatioiu  cootract 
plaintiff  is  rather  in  th< 
deposited  money  with  . 
woger;  which  money  b 
botder,  if  not  actually  pi 
Smith  V.  Bickmore[d),  i 
V,  Jackson,  (g) 

Tadd^  Seijt  for  th< 
declared  on  is  a  policy  ( 
statute  11  Geo.  3.  Thi 
telied  on  are  deflnition 
jttatute  is  directed  again 
^ve  nothing  to  act  on 
instruments  which  hav 
policy.  The  obvious  i 
.'flRiments  bearing  the  fi 
Jty  underwriters,  shall  t 
Jiave  no  interest  in  the 
.The  word  event  was  int 
-of  meeting  sudi  a  trani 
.CAM  of  Soebuck  v.  Haa 
-there  was  as  follows  {h) 

..,  (a)  $n  tlK  liBgiuge  of 
Coart  in  TmfpmJat  v.  Ram 
a  B.  (S  P.  471.  -'ufcrt 
JFaUh,  3  Taunt,  tjj. 


TBS  Third  Tear  6v  WILLIAM  IV. 

oeas  for  100/.  received  of  Messrs.  Eoeivck  and  ' 
1,  we,  whose  names  ere  hereunto  subscnbed,  da  ■ 
f  promise  to  pay  the  sums  of  money  which  we 
reunto  subscribed,  on  the  following  condition*,  - 
case    the   Chevalier   XyEon    shoald    hereafter' 

0  be  a  female.  Valued  at  the  sum  insured, ' 
'&rthtr  proof  of  iilterest  than  this  policy.  In ' 
whereof  we,  the  assurers,  have  subscribed  our' 
— And  the  same  argument  was  nsed  as  upon  th^- 
occasian;  so  that  the' decision  of  the  Court  wa« 
^n  without  considerationi  So(  in  fPharian  v."De 
f  (a),  the  poKcy  was  on  the  contingency  thiA  tb« 

1  of  America  ishould  he  declared  independent i 
ird  ■  Mxru/lfid  thought  the  case   loo   clear  tot 


am 

195*; 
PiiTfiitaO# 


Court  relieved  Taddy  from  arguing  the  question 
e  ireturri  of  pt-^Snm,  And  alter  heSring  Coleridge 
'.pronounced  jtrfgrnettt'Ss  follows  f  ■   ■'■ 

)ix  G.  Ji  In  the  vieW  vrbitih'Ae'-GourftaiM'ef 
!-,  it  iMedm^unA^dCssarytOMctir  to  the  gretiitd* 
:b  the  rule  for  ft  new  tHaFwAs  obtained)'  becniid^ 
Bl^  of  opinkih,  thit  ilie  InMrutbent  on  whltih'thfc 
r  bas  trued  is  a  policy  of  Etisonmee  Within' the 
i*  G.  3.  c.  48.,  the  Pfeintiff  (mring  no  iAteitist  (n 
ject-vna^r  of  the'  insurance^'  and  nb  diMilOsKt^ 
mide  of  atiy  party  who  has  such  interesttthfe 
in  that  respect  presents  only  a  blank.  Flrdt, 
as  the  object  of  the  statute  14  G.  S.?  To  pr«- 
mUmg  under  diefbrm  and'pi^tCA  oi^d  pdky 
ranee  by  parties'  who  have  no  ititeresi  in' th«  sub- 
tter  of  such  assurance.  There  is  a  statute  of 
mer  rcigh,^  19  Geo.  2.  c.  ST-i  confiried  indeed  to 
insurancest  but  the  preamlfle  of  which  b.'not 


'  (a)  Park.  Int.  ii^. 
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i(D material  in  coDsiderinf;  U: 
in  passing  the  statute  14  < 
"  it  had  been  found  by  e 
assurances,  interest  or  no 
proof  of  intere^  than  the 
of  many  pernicious  practice 
ships,  with  their  cargoes,  I 
lost  vnd  destroyed,  or  take 
war;  and  by  introducing  a 
or  wagering,  under  the  prei 
shipping  and  fair  trade,  t 
dcsi^  of  making  assuron 
goes  on  to  prohibit  insura 
goes,  interest  or  no  interest 
interest  than  the  policy,  or 
ing.  The  object,  therefore, 
surances:  but,  in  the  next 
legislature  had  not  gone  far 
act  of  14  Geo.  S^  entitled 
surances  upon  lives,  and  foi 
sqcef,  except  in  cases  wher 
have  AH  interest  in  the  li 
insur^,"  It  is  a  well  estal 
tbst  the  tJtl^  of  an  act  will 
the  meaping  of  the  operati' 
confine  the  effect;  and  th( 
larger  than  the  title.  "  No 
any  person  or  persons,  bod 
the  J^fe  or  lives  of  any  pe 
ol^er  fvent  or  axnls  what 
or  persons  for  whose  use, 
count  such  policy  or  pol 
have  no  interestt  or  by  wc 
Nothing  can  be  more  clea 
words  were  inserted  in  fi 
of  the  former  act     It  has 


IB  THE  Third  Yeab  of  WILLIAM  IV. 

ta  of  the  oet  are  confined  to  uses  where  there 
subject-matter  of  inaurance  exposed  to  peril.  IF 
vhat  construction  are  we  to  put  upon  those  more 
ral  words  "  or  on  any  other  event  or  events  vAat- 
r"  which  appear  to  have  been  inserted,  as  it 
,  in  anticipation  of  such  an  argument.  Then, 
only  two  cases  on  the  statute  are  insnruiceg  on 
f  in  which  the  parties  were  not  interested.  In 
«ci  T.  Hamerton,  a  policy  upon  the  sex  of  the 
'alier  D'Eon  was  bolden  to  be  a  policy  within  the 
te  H  Geo,  S,  c.  4S. ;  and  in  MoUison  v.  Stajiiea  (a), 
e  a  policy  was  made  or  the  event  of  there  being 
jien  trade  between  Great  Britain  and  the  province 
Van/land  on  or  before  the  6th  Jiikf  1778,  Lord 
ifield  said  "  that  it  was  dear  the  plaintiff  could 
recover."  In  both  cases,  therefore^  the  d&Mioa 
;  not  on  the  statute's  applying  to  insurances  where 
ubject-matter  of  insurance  is  Intimate,  but  to  tvents 
Mch  the  parties  insuring  have  no  interest. 
ir  decision,  therefor^  in  this  case,  must  turn  on  the 
isions  of  the  14  Geo.  3.,  if  this  instrument  can  be 
ted  a  policy.  Upon  that  point  we  entertain  no  doubL 
!  is  a  premiam  paid,  in  consideration  of  the  insurers 
Ttng  the  risk  t^  paying  a  lar^r  sum  npon  a  given 
ngency.  The  instrument  is  open  to  all  who  may 
9e  to  subscribe,  that  is,  witboot  restriction  of 
ma  or  nambers.  It  then  proceeds,  in  the  usual 
lagc  of  policies  of  insurance,  **  We  respectively 
My  or  cause  to  be  paid  to  the  sum 

:uma  of  money  which  we  have  hereunto  respectively 
bribed,  without  any  abatement  whatever,  in  case," 
If  the  instmment  in  Boebuck  v.  Hamerton  was 
ly  held  to  be  policy,  I  can  make  no  just  discri- 
tioD  between  that  instrument  and  tbe  present.     It 


Patersoi 

POHKLL, 


(«)  Pont.  /m.  640.  n 
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is  trve,  that  the  policy  coni 
because  tiie  (nrcumstaiices 
Rut  if  the  instrament  can 
that  dame,  we  sbould  imp 
parliament  if  we  were  to  o 
tract.  I  cannot  consider  it 
■o,  the  I^BiotiGT's  claim  ran 
w&a  given  by  Lord  Mansfi 
first,  that  this  is  an  insura 
party  had  no  interest ;  or, 
disclose  the  name  of  any  p 
Aa  to  the  claim  for  a  i 
curreot  effect  of  the  decisb 
oa  an  illegal  contract  to  r 
ttttain  event,  the  contract 
takes  place,  and  the  monej 

OlSBLBE  J.        It   il    not 

what  is'  the  distinction  in 
wagering  policy,  because  tl 
policy  within  tlie  meaning 
Btnuiient,  as  appears  fron 
carried  round  from  unde 
languegc  is  the  same  as  in 
signature  there  is  the  date 
uo  words  are  left  out  but 
an  insnrance  of  this  natui 
to  average ;  and  the  rise  i 
dearly  an  event  within  the 

BosANQDET  J.  I  think 
within  the  mischief  and 
14Ga>.  5.  The  preamUe 
hath  been  foand  by  expe 
sumnces  on  lives,  or  othe 
shall  have  no  interest,  hai 
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khid  of  gaming.''  That  this  was  a  gaining  or  wagering 
transaction  cannot  be  disputed,  for  the  parties  hare  no 
interest  in  the  event  insured; 'and  although,  after  the 
^decisions  which  have  been  pronounced,  the  Courts  can* 
not  now  say  that  a  simple  wager  may  not  be  the  subject 
«f  a  suit,  yet  they  will  not  extend  the  principle  of  those 
decision^ ;  and  if  the  wagering  transaction  assames  the 
form  of  a  policy  of  insurance,  it  is  prohibited  by  tiie 
14  Geo.  3.  Does  this  contract  assume  such  a  form  ?  It 
begins,  **  In  consideration  of  forty  guineas  for  one  hun* 
dred  pounds,  and  according  to  that  rate  for  every  greater 
or  less  sum  received  of  ,  we,  who  have  hereunto 

subscribed  our  names,  assume  and  engage  that  we  re* 
spectively  will  pay  to  the  said  the  sums  which  we 

•hmve  respecdvely  subscribed,  in  case,"  &c«  So  that 
here  we  have  a  premium ;  an  indefinite  number  of  sub* 
scribers  contemplated,  who  engage,  not  each  for  the 
other,  but  separately,  on  a  given  event,  to  pay  a  lai^er 
sum  than  the  premium ;  while  the  separate  dates  for 
each  receipt  of  premium,  lead  to  the  inference  that  all 
the  signatures  were  not  obtained  at  the  same  time. 
These  are  so  much  the  leading  features  of  a  policy  of 
ioiurance,  that  we  caunot  doubt  that  this  contract  falU 
within  the  meaning  of  the  statute,  which  enacts^  that 
fioch  an  instrument  shall  be  void,  if  the  parties  insuring 
have  no  interest  in  the  event  insured  against.  Here^  wt 
all  events,  the  instriTment  does  not  disclose  the  name  of 
any  party  interested  in  the  risk.  That  circumstance, 
indeed,  has  been  relied  on  as  ati  argument  to  show  Uiiat 
the  instrument  is  not  a  policy ;  but  to  draw  such  an 
inftrence  from  the  omission,  would  render  the  sti^Utib  in 
n  great  dc^re^  nugatory. 

As  to  the  premium,  I  agree  with  the  rest  of  the  Court; 
the  party  is  not  to  take  the  chance  of  the  eveot,  and 
ftfter  that  to  recover  the  premium,  if  the '  contract  turn 
<i6t  to  be  illq;aL 

Alderson 
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Aldeiuoh  J.  Under  tfae 
void  if  the  party  bBre  bo  inl 
«r  the  name  of  the  par^  i 
Here  tlw  event  was  one  in  v 
mterasted,  and  even  if  be  v 
dUtilose  the  nanie  of  asy  part 
it  &IU  within  the  prohibitioD 


N»v.js-       WiCKBAH,  Demandant; 
Deforci 

rineallcFwed  TJNDER  the  following  cii 
to  pa**  with-  ^  the  motion  of  IViide  S 
out  aindaTit  .  ,  ,.  ,         , 

on  piTchmeat,  P»^  notmtbstaoding  the  af 
under  what  jras  on  paper  JDitead  of  pare 
The  coniwors  lived  at  Lt 
and  concord  were  Hnt,  toget 
pared  on  parchment  accord 
Court  The  documents  wei 
affidavit,  in  lieu  of  which,  atK 
ing  required  by  this  Court) 
were  sent,  engrossed  on  Tusc 
to  the  pracipe  and  concord ; 
peered  that  tbe  .affidavit  had 
petent  authority,  and  the  < 
authenticated,  the  original  a 
the  tribunal,  according  to  thi 
copies  were  attested  by  tbe 
signed  by  a  notary  public; 
.  lator  of  .the  tribunal  was  att« 
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Ramadge  v.  Ryan.  Nov.  15. 


7 IBEL.     The  Plaintiff  sought  to  recover  damages  x.  It  it  a 

for  tlie  following  article,  which  appeared  in   the  P^^'jdfor 
London  Medical  and  Surgical  Joumal,  a  periodical  pub-  juror  before 
lication  conducted  by  the  Defendant :  ^»"5  "^o™ 

"  Tweedie  v.  Bamadge*     Dr.  Bamadge  was  in  attend-  detcrmiiurion 
ance  on  a  case  of  typhus.   The  patient,  a  youug  lady,  was  to  give  the 
bled  from  the  arm  on  a  Friday^  and  eight  dozen  (ninety-  ^^°*^'  ^^ 
six)  leeches  applied  to  the  head  and  neck.    On  Saturday      a.  The  De- 
both  temporal  arteries  were  opened;  the  patient  &inted,  fendant  had 
and  the  apothecary,  who  was  likewise  in  attendance,  left  ^justification 
her.    The  nurse  brought  her  round  with  wine  and  water,  of  a  libel,  part 
On  the  Sunday  another  dozen  leeches  were  applied,  and  ?^  *?^  * " 
inunediately  she  became  delirious,  when  Dr.  Tweedi^s  physician  m 
advice  was  requested   by   the  relatives.     Dr.  Tweedie  "f'J**"^^:  *®.*^' 
having  spoken    apart  with    Dr.  Ramadge^    addressed  ^^  ^  p^^^. 
Mrs.  Reynolds^  the  sister  of  the  patient,  and  said,  that  tician,  had 
having  attended  the  family  before,  he  should  be  happy  **  / p^ulf 
now  to  give  his  assistance  to  the  young  lady ;  but  that  discharged  his 
^.Bamadg^%  conduct  in  a  late  correspondence  with  dutytohia 
John Long{a)  had  been  such  that  no  medical  man  of  brethren:" 
respectability  could  call  him  in   or  consult  with  him  Held,  that  it 
without  injuring  himself  in  the  eyes  of  his  brethren.  ^  °^  ^^™" 
That  be  bore  no  private  pique  against  Dr.  Ramadge —  Defendant  to 
he  believed  him  indeed  to  be  clever,  but  his  character,  ^^^  "i  evi- 
«s  regarded  the  above  transaction,  rendered  it  imperative  opinion  of  a 
for  all  medical  men  to  decline  acting  with  him,  and  medical  wit- 
Mrs.  Reynclds  must,  therefore,  choose  which  she  would  ?"*,°" 


head. 


(a)  This  Long  professed  to  manslaughter  of  fiis  patients. 
^  consumption,  and  was  twice  Dr.  Ramadge  wtt^  a  letter  in 
<ried  at  the  OM  BaiUp  for  the      vindicatioo  of  Lairg^  piactice. 

intrust. 


ronlWRSr 


CASE 

.aftpp.      ,iutr>«t.     Dr.. 

.V*»  M.  geotl^i 

..but  t]»)t  Dr.  a 
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out  of  the  roo 

;  Uj«  psti«)t  by 

>.Utssaid,isfrec 

,Dr.  Tvieedie  k 

duty  to  its  m 

;,,^VfiHda  tie 

,at^dicai  man 

■^0  dtfmd  this  n 
^a  ^tkeViAt 

jee  mil  not  spoi 
The  Defend 

in  justiGcatiwi, 
.,  The  alleged 
;.in  italics,  bad  b 
.  The  Laucet^  tb 

For  that  arti< 
Wailei/,  the  edi 
.giqneral  issue ; 
.Jiis  MMBe,  <»i  t 
.cause  ^inst 
jdamagee. 
,  i . .  Upon  the  tri, 
Cpuns^,  afler  i 
what  hod  been 
;bi>d,  passed  upoi 
Dr.  7V*rf»e.  p 
sorgeo^,  to  say 
^fiidtfttjon;  bi 
to  be  inadmiss 
BnditiikwM  L 
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fusing  to  consult  with  the  Plaintiff,  had  honourably  and  lsi>k. 

^ilhfaWy  discharged  his  duty  to  the  medical  profession.  *?^[f*^ 

The  Chief  Justice  thought  the  question  ought  not  to  be  ^. 

put,  and  the  Plaintiff  obtained  a  verdict  for  MOl.  IttAir. 

TadA/  Serjt  moved  for  a  new  trial,  on  the  ground 
d»t  Mr.  Brodiffs  testimony  ought  to  have  been  received 
upon  the  same  principle  as  the  opinion  of  scientific  men 
apon  matters  of  science;  Beckwitk  v.  Sydebotham{a\ 
Severn  v.  Olive{b)^  or  of  foreign  lawyers  on  questions 
of  foreign  law;  because  the  jury  must  be  ignorant  of  the 
conventional  rules  and  etiquette  established  in  each  pro- 
iession,  which  can  only  be  known,  or  only  accurately 
known,  l^  members  of  such  profession.  None,  for  ex- 
ample,  but  members  of  the  bar  can  appreciate  the  in- 
ikmy  attendant  on  obtaining  practice  by  courting  and 
feasting  attornies ;  so  that  it  is  only  from  the  estimation 
af  his  brethren  that  the  public  can  judge  whether  an 
individual  conducts  himself  uprightly  in  those  matters 
with  which  be  is  most  concerned.  The  evidence  ex* 
eluded,  therefore,  was  indispensable  for  the  Defendant's 
joitifiealion.' 

TiMDAL  C.  J.  Witnesses  skilled  in  any  art  or  science 
nay  be  called  to  say  what,  in  their  judgment,  would  be 
Che  fesult  of  certain  facts  submitted  to  their  consider-  . 
ation ;  but  not  to  give  an  opinion  on  things  with  which 
a  jory  may  be  supposed  to  be  equally  well  acquainted. 
If  in  this  cause  any  specific  rules  of  the  medical  pro- 
fession had  been  given  in  evidence,  the  Defendant  per- 
iiaps  might  have  been  allowed  to  shew  that  the  Plaintifl^ 
hy  violating  those  rules,  had  rendered  himself  un- 
worthy of  the  countenance  of  his  brethren.  But  the 
qtiestk)n  here  was,  whether  a  physician,  in  refusing  to 

Vol.  IX.  Z  consult 
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ctHisuU  with  tb«  Plaini 
dUchar^od  his  duty  t 
answer  to  that  might 
and  pecaliar  opinions  i 
B  point  on  which  the  j 
judgment  as  the  witnes 
fore,  there  ia  uo  reau 
trial 

Tadd^  then  sought 
that  one  of  the  juror: 
mined  to  give  heavy 
As  to  which,  he  read  s 
College  of  Surgeons, 
the  cwisB  of  Samadge 
of  that  trial,  a  person 
to>  them  came  up  and  e 
amount  of  damages  wh 
in  that  cause,  and  at  ti: 
tiie  jury  to-morfow,  an 
does  not  go  that  way," 
one  of  the  deponents  t 
addressing  them  had 
which  the  individual  n 
enough,  and  that  his 
verdict  he  should  giv 
June  26.  1832,  the  dt 
present  in  the  Court 
stsTf  and  that  when  tli< 
called  on  for  trial  the  c 
had  on  the  previous 
remark  to  them  sittinj 
cause:  that  having  rei 
question  was  John  Min 
they  went  to  his  resid 
having  obtained  an  inte 
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the  jurymen  on  the  trial  of  this  cause;  he  said,  he  ad-      ,  1832. 
mitted  that  he  had ;  that  he  had  conversed  with  deponents     iixma'd^ 
at  the  door  of  Westmifister  Halt  on  the  25th  of  June  on  the  tii, 

subject  of  the  verdict  in  the  cause  ofRamadge  v.  Wakley,       Kyak: 
and  recoRected  the  remark  he  then  made :  that  He  sup- 
posed deponents  had  come  to  him  about  a  new  trial  in 
Samadge  V.  Ryarij  and  that  he  knew  something  that 
would  get  a  new  trial ;  or  words  to  that  effect. 

Other  affidavits  disclosed  that  Hart  had  been  struck 
off  the  roll  of  attornies  for  fraud  and  misconduct 

The   Court   were   referred    to    Wynn  v.   Bishop  of 
Bangor  (a)^  which  was  an  action  of  ejectment  in  which 
a  view  had  been  granted.     Oh  making  the  view,  one  of 
the  shewers  ^or  the  Plaintiff  having  made  certain  ob- 
servations upon  the  subject  in  dispute,  one  of  the  jurors 
observed,  that  by  what  they  had  seen,  they  should  soon 
determine  the  dispute ;  and  afterwards,  on  the  day  befor^ 
the  trial,  he  said  that  the  Plaintiff  was  a  neighbour,  and! 
right  or  wrong,  he  would  give  it  ibr  him.     The  Court 
held,  that  though  that  might  form  a  ground  of  challenge, 
yet  It  was  proper  to  allege  the  matter  as  cause  for  a  new 
trial,  and  granted  the  rule.     The  case  of  Herbert  v. 
Show  [h)  was  cited  against  the  application,  but  overruled 
by  the  Court.     In  Dent'  v.  Hundred  of  Hertford  {c)  a 
new  trial  was  granted  on  an  affidavit  that  the  foreman 
had  declared  that  plaintiff  should  never  have  a  verdict, 
whatever  witnesses  he  produced. 

A  rule  nisi  having  been  granted  upon  the  matters 
disclosed  in  the  affidavits, 

TVilde  and*  Spankie  Serjts.   shewed  cause   upon  an 
affidavit  in  which  the  expressions  alleged  to  have  been 

(a)  %Com,Rep'.^6u  (ir)  %3alk,  64$ • 

(^)  II  Mod,  XXX — 1x8. 

Z  ^  used 
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fart  al  his  boi 
denied,  end 
on  in  JVeslmin 
re,  "Well! 
had  I  been  i 
>n  very  heavy 
arrow."  Thai 
he  never  said. 
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referred  to  0 
Exchequer  re  I 
Krdict  on  an 
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and  that  they 
lOgether,  and 
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le  jury,  on  the 
it  from  a  juryn 
where  the  cor 
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ourc,  however, 
;,  that  the  afli 
le  conduct  of  i 
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It  way,  shewed 
ible  with  fair 
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TiBTBAL  C.  J.  If  the  ground  of  application  for  a  new 
trial  diselosed  by  tfie  affidavits  on  the  part  of  the  De- 
fendant* had  remained  unanswered  and  uncontradicted, 
I  should  have  tliought  the  Court  justified  in  making 
this  rule  absolute;  for  it  would  go  to  create  a  prejudice 
against  trial  by  jury  if  verdicts  were  to  be  the  result  of 
pievioDs  determinatioD ;  and  expressions  such  as  those 
imputed  to  the  juror  Hart  would  have  been  a  good 
ground  of  challenge  if  proved  to  the  extent  to  which 
they  have  been  allied  in  the  affidavit.  In  R,  v.  Cook  {a} 
ocpressions  of  this  nature  were  deemed  so  improper  that 
tiie  jqror  ought  not  to  be  asked  whether  he  had  used 
thesky  but  that  they  ought  to  be  proved  by  such  as  had 
heard  tfaem  spoken.  If,  therefore,  the  expressions  im- 
puted to  i/ar^  bad  remained  unanswered,  this  cause  must 
have  been  referred  to  a  new  jury.  But  the  conversation 
00  the  51st  of  October  is  denied  altogether,  as  is  also  a 
portion  of  that  alleged  to  have  taken  place  on  the  25th 
at  June:  and  the  effect  of  the  residue  appears  to  me- 
to  be  sttfBciently  answered  by  Harfs  affidavit.  This  is 
net  a  case,  therefore,  in  which  the  existence  of  such  in-* 
jascioe  has  been  established  as  to  call  for  a  new  trial ; 
aod  the  precise  ground  of  application  having  been  an-* 
swered,  the  rule  must  be  discharged. 


I88«; 


GaaciXE  J.  concurred  in  thinking,  that  the  affidavit 
in  support  of  the  motion  had  been  answered. 

Bo8Ai<H2t7ET  J.  The  rule  nisi  was  properly  granted 
ipon  the  affidavits  then  before  the  Court,  but  I  think 
they  ha«re  been  answered  as  far  as  regards  the  appHca- 
^km  for  a  new  trial.  The  situation  of  Hart^  as  an  at-^ 
loni^  struck  off  the  roll,  must  be  put  out  of  our  consi- 


(a)  6  St.  Tr.  337. 
Z  S 


deration^ 
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deration,  because  the  Def 
oD  the  panel ;  but  the  ex| 
"  he  would  take  care  the  < 
way,"  falls  withia  the  pr 
and  if  unanswered,  wouli 
new  trial ;  but  Hart  denii 
•■d  the  stiog  of  the  oecug 

Alobbsom  J.  This  ru 
tiut  one  of  the  jurors  ha 
box,  made  up  bis  mind  at 
and  if  that  charge  bad 
rule  must  have  been  mi 
sting  of  the  charge  is  ai 
pressions  which  the  juror 
were  imprudent,  yet,  his 
flo  a  former  verdict  is  nt 
a  coiToct  verdict  on  the  < 
bim. 

There  was  no  reason  w 
ficant  way  lo  mere  strenj 
the  language  which  he  a 
independent  of  manner,  b 
the  verdict  he  was  himsell 
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Cocks  v.  Nash.  ^•**  »*• 

T^HE  declBtation  stated  that  the  Defendant,  by  his  To  a  plea  that 

certain  writing  obligatory  sealed  with  his  seal,  and  Lj    |  ^!^ 
iheiNi  to  ihe  Ckmrt,  the  date  whereof  was,  &c.  acknow-  one  of  two 
iedged  himself  po  be  held  and  Brmly  bound  to  the  '^f"^^^^ 
PlamtifT  in  the  sum  of  200/.  of  lawful  money,  to  be  repUed  that 
pskl  to  the  Plaintiff;  which  said  writing  obligatory  was  the  release  was 
under  and  subject  to  a  certain  condition  thereunder  ^7wJkin*^ 
written,  whereby  it  was  declared  that  if  one  Maty  Nagi  oa  the  part  of 

b  tbestid  oonditioo  mentioned,  and  the  Defendant,  their  ^  Defend- 

.  aat,  the  otter 

keir^  executors,  and  administrators,  or  either  of  them,  Mkok^  thait 

ibooM  well  and  truly  pay  or  cause  to  be  paid  unto  the  rclcaso 

the  Pla'mtiff  the  full  sum  of  200/.  with  5  per  cenu  in-  !^"".°^V. 

^  oiptnXt  in  hia 

terest,  the  interest  to  be  paid  half  yearly  from  the  date  dischargei 
of  the  said  wrkiog  obligatory,  (and  on  condition  that  half  ^^^  ^ 
a  year's  notice  should  be  given  by  the  Plaintiff  to  the  De- 
fendant or  the  said  ifafy  Nash^  in  a  lawful  manner,  befiMre 
it(|aring  payment  of  the  said  200f.  in  the  condition  men* 
ttoned,)  without  fraud  or  further  delay,  then  the  last-meiw 
tioned  oUigation  should  be  void  and  of  none  effect,  or 
dse  to  remain  in  full  force  and  virtue.  The  Plaintiff  then 
STerred  that  he  did  on  the  14th  of  October  1831,  to  wit^ 
at,&cjn  a  lawful  manner  give  notice  to  Mary  NasA 
and  the  Defendant  to  pay  to  him  the  Plaintiff,  at  the 
expiration  of  half  a  year  after  the  receipt  of  that  notice, 
the  said  principal  sum  of  200/.  in  the  condition  of  the 
wriung  obligatory  mentioned,  and  all  interest  thereon : 
bat  that  the  said  Maiy  Na^  and  the  Defendant  did 
not,  nor  did  either  of  them  at  the  expiration  of  half  a 
year  from  the  receipt  of  the  last-mentioned  notice^ 
or  at  any  time  before  or  after,  well  and  truly  or  in 

Z  4  any 
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ii  Mary  Nat 
.Muiij'oftbe 
gMitlemiin,  ai 
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fiiU  force  BDi 
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the  ngbt%  elaimsf  or  remedies  of  the  PlaintiiF'iigiBimt  lW8l 
tjnt  DBfeodanty  upon  or  in  vespeot  of  the  said  writing 

obligatory.  ^^ 

Demurrer  and  joinder.  tfiASK 


I  • 


Aiams  Seigt.  in  su[^M>rt  of  the  demurrer.  'Theii^en 
pKcatioh  is  "iil^  for  it  sete  up  a  parol  utiddt'takidj^  t^ 
niylber  release  set  oot  in  the  plea,  aa  instrumetit  und^ 
Mai.  ^'>€Kpt'es6  proraiori  or*  apt  reckal  in  ikbe  release 
i^selfv  tli«  operation  of  that  instrumciit  might*  liavebeeU 
confined  to  one  of  dbe  co-obligors  \'Sim(m$  v.  Johnsow{a)$ 
VtiRfUr  V.  Homerdiam  {h)j  SMy  r.-  Forbes  [c).  But  a 
mere  pardl  agreement  cannot  alter  the  lai^uage  of  tki^ 
instmitienc  under  seal,  which  being  an  unqualified  re* 
lease  of  one  of  the  co-obligors,  operates  as  a  releate  of 

It  wili  perhaps  be  contended,  that  the  plea  is  ill^  for 
"want  of  an  averment  that  the  bond  on  which  the  release 
was  to  operate,  was  sealed  with  the  seal  of  Mary  Nashs 
bat  such  an  objection  can  only  be  taken  on  speciaUde- 
murrer,  for  the  fact  that  Mary  Nash  sealed  the  tKindjds 
mtohed  in  the  allegation  that  the  PiaintifF  released  ktr 
irofn  it  Besides,  the  plea  states,  that  the  PiaintiiF  dis^ 
cbarg^  Mary  N^sh'(\A>m  the  same  fvri^ii^<^>Uiga/io^ 
^d  writitig  obligatory  is  a  tahn-  of  «art  which  iiopiiib 
sesHng  by  the'  oWtgdr.  1  H^i  Sounds  1i9i .  AdimpptM 
Ifypltff  {d)f  Penson  v.  Hedges,  {t) 


«■*»  I  f> 


Wilde  Serjt  contra.  In  those  casea  the  Word*  of  atat 
was  used  in  the  declaration^  bat  a  plea,  and  particdbrly 
a  plea  which  seeks  to  set  tip  an  estoppel^  requirea'Oiore 
precision :  the  law  'witt  noc  intend  that  xha  par(|y  Mffle<l 
Ae  deed  vniess.  It  be^  expressly  aferred>|  jPite;§f^y(iift/t(t* 
Chggf^g):  and  though  a  bond  sot  outon  oj^e^t^nediiei. 


(a)  iB.i^  AiioLtjS' 

(d)  Cro,  Jac.  4ao. 

(h)  iM.e!f5.4»3- 

{e)  Cro.  BH%.  737.         '      ' 

(^)  ^B.t^  B.  38. 

(^)  Com,  Rep.  139. 

C( 
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CASE 

**  la  witneu 
seals,"  that  i 
the  party  scia 
made  express!; 
fore,  is  ill,  ai 
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reieaa*  of  the 

in^Udiargeof 
y^^Byeit),  Tn 
Forbes  it),  a  i 
o^  of  two  pi 
n9t  p.r^udice 
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r^ely :  ■  in  aa 
that  release  ha 
ojmr  in  tb«  repj 

{a)  %Ld,RD 

(*)  8  r.  it.  J 

'    (r)  6  Tamt. 
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w«i  pnMOUted  against  A-  jointly  with  j?.,  fof  tbe  pur<*       1938^ 


pow  «f  enabling  Plaintiffs  to  recover  paymeiit  of  cocitt 
monies  due  fron  iS.  and  .^4  to  Pl^intiff%  tiib^r  q^t  of  9^,  ' 
tba  joint  estate  of  B.  and  A^  or  from  A,  or  bis  jAspa^fiti^  $idi9ll4 
estate,  the  rapUoition  was  deiUMrred  tpi  and  th«  demure^. 
Qferruled.  In  Goodtitfe  y«  jBai&^(a}9  ah  InnlrMmeoti  in 
the  form  of  a  release  was,  in  ^rder  to  efiect  tfae  int€tf)tioo 
of  the  parties,  allowed  to  operate  as  a  grant ;  ai|d  Lord 
Mgagjtrfrf  said,  ^  The  tulea  laid  down  in  «eq;ieotof  thf 
Qoostnictipn  of  deeds  are  founded  in  law,  reasoii,  and. 
oenunon  sense ;  that  they  shall  operate  acQordJng  to  t^ 
iatentioo  of  tfie  parties,  if  by  law  they  m^y  |  <md  if  they 
cannot  operate  in  one  form,  they  shall  operate  in  that 
which  by  law  will  effectuate  the  intmtion*" 

Adams  in  reply  was  stopped^ 

TmoAL  C.  J.  The  first  questioB  is,  whether  the 
natten  disclosed  in  this  repKoation  operate  so  in  airoid«» 
anoe  of  the  plea  as  te  ^ititle  the  ptaitariff  t»  sustain  his 
acdon.  The  plea  states  that,  before  the  commeneement 
of  the  acdon,  the  Plaintiff  by  a  certain  deed  of  reieasei 
sealed  with  his  seal,  released  and  disdiarged  Mary  Natk^ 
one  of  the  obligors  in  the  bond  on  which  the  Plaintiff 
his  deekred,  of  and  from  the  same^  and  all  actions  in 
respect  thereof.  The  replication  allies,  that  the  siifH 
posed  deed  of  release  was  execnted  to  Mary  Nask  with 
the  knowledge,  and  at  the  request  of  tlie  Defendant,  and 
on  the  condition  and  undertaking,  on  his  part,  that  the 
release  should  not  operate  to  release  him,  or  in  any 
way  prejudice  the  Plaintiff's  claim  i^inst  him.  And 
the  objection  to  Uie  replication  is,  that  it  seeks,  by  the 
introduction  of  parol  evidence,  to  put  on  im  instrument 
under  seal,  a  construction  diffsring  from  iht  impeirt  of 

(a)  C^wp,  600. 
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^^^  » 

The  cases  whieh  have  been  referred  to  are  answered  16^21 
by  merely  looking  to  the  statement  of  them  in  the 
books :  as  Hutton  v.  Bjp-e^  in  which  the  deed  was  merely 
a  covenant  not  to  sue,  and  if  this  had  been  sneh)  there 
would  have  been  no. difficulty  in  the  case.  Solly  v% 
Forbes  turned  on  the  effect  of  a  deed,  as  it  was  ta  be 
colleoled  from  the  whole  instrument  taken  together; 
and  if  we  could  collect  from  tlie  whole  of  this  deed  that 
it  was  not  intended  to  operate  as  a  release^  that  case 
would  have  had  some  application.  The  first  grdtod  of 
answer,  therefore,  to  the  construotton  contended  for  oA 
die  part  of  the  Plaintiff,  is,  that  he  cannot  by  parol 
averment  vary  an  instrument  under  seal ;  and  the  agrees 
nient  which  he  proposes  to  set  up  is  in  itself  destitute  of 
consideration. 

The  Plaintiff  then  objects  to  the  Defendant's  plea, 
that  it  does  not  allege  the  bond  to  have  been  ever 
executed  by  Mary  Nash ;  but  looking  to  the  whole  of 
the  record,  we  think  this  objection  is  answered,  par- 
ticularly by  the  matter  contained  in  the  replication. 
After  setting  out  the  bond  on  oyer,  and  describing  it  as 
the  bond  of  the  Defendant  and  Mary  Nash,  which  of 
itself  would  not  be  a  sufficient  averment  that  it  had 
been  executed  by  her,  the  Defehdant  alleges  that  the 
Plaintiff  released  Mary  Nash  from  the  ^me  wtittt^g 
obligatory.  It  requires  no  more  than  a  common  in- 
tendment to  say  that  the  allegation  of  a  release  of  Mary 
Nash  from  the  bond  set  out  on  oyer,  involves  the 
supposition  that  she  executed  it  as  well  as  the  Defendant ; 
for  unless  she  executed  it,  from  what  was  she  released  ? 
and  the  Plaintiff  in  his  replication  does  not  deny,  but 
confesses  and  avoids  such  allegation,  fbr  he  admitsrih'at 
be  executed  the  release  to  Mary  Nash,  If  he  did;-' 
we  must  intend  on  his  own  shewing  that  she  executed 
the  bond,  otherwise  how  could  he  grant  the  release  ? 

The 
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The  ^ea,  ihererorer  is  sufficient,  and,  oa  tlie 
our  jodgiaeitt  must  be  for  the  Defendant. 

GaiciiXB  J.  I  agree  with  mjt  Lord  Chief  Jo 
both  pointst  No  doubt  a  deed  ,iiMy  be  cosstri 
vdesBe  or  a  oovenaDt  net  to  sae,  aceordiiig  to  th 
of  fhe  partiesy  manifeited  hj  the  toatxnts  of  tb 
but  the  Plaintiff  canoot  shew  that  imt«nt  b; 
evidencs.  la  all  the  caws  eked,  tite  Court 
tracted  the  meaning  of  the  parQeB  fitom  the  de< 
Ws  come  tbea  to  the  qnestioo  as  to  the  suAc 
the  pica ;  whioh,.  if  it  had  stood  alone,  mij^I 
given  some  rise  to  doubt,  inasmuch  as  it  com 
tnermecA  that  the  bond  was  exeeuted  by  Mai^ 
but  when  we  come  to  the  replication,  the 
admits  the  release  of  a  writing  obligatory,  exec 
^  Defendant  and  Mary  Naak. 

BosAHQUET  J.  I  aot  of  the  same  opinton. 
Jfask  were  a  party  to  tbe  bond,  the  nleabe 
operates  W'  a  release  to  the  Defendant^  ud 
Plaintiff  shews  something  to  alter  its  effect, 
deed  of  release  may  be  explained  by  recital,  o 
matter,  contained  in  the  same  deed,  as  appean 
dffit  of  Soify  v.,  forbet  1  but  the  Court  cannot 
ao  instFwnent  of  a  lower  degree  in  explanatic 
instrument  under  seal.  The  only  question  rei 
is,,  whether  Afa;3f  ^luA  were  a  party  to  the  bond,,! 
the  Plaintiff  admita  by  pleading  over  and  endea 
ID  avoid  th«  release  by  new  matter.  The  plea 
a  release  of  Mary  Nash  from  the  writing  obli 
when  the  Plaintiff  in  bis  reply  confesses  the  reh 
sufficiently  acknowledges  her  ta  have  been  a  f 
.  the  bond. 

Aldebson  J.  concurring  the  Court  gave 

Judgment  for  the  Del 
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Ridley  and  Others,  Assignees  of  White,  a       ^^'o.  ^9. 

Bankrupt,  r.  Gyde. 

'T"RO\rER  by  the  assignees  of  White,  a  bankrupt.  The  On  the  %si\i 

Talidity  of  the  commission  being  disputed,  the  act  of        ^  /beine 
bankruptcy,  on  which  the  PlaintifTs  relied,  was  a  war-  pressed  by  £. 
rant  of  attorney  and  bill  of  sale,  alleged  to  have  been  for  the  pay- 
given  by  White  to  the  Defendant,  by  way  of  fraudulent  debt,  promised 
preference,  and  in  contemplation  of  bankruptcy ;  as  to  to  give  se* 

It  appeared  that  Whtte  had  long  been  indebted  to  the  of  doing  so, 

Derendant,  who  was  one  of  his  relations,  and,  from  th6  ^'  ^'^"'  ^^^^ 

-  immediately, 

summer  of  1827,  had  been  frequently  pressed  for  pay-  gave  security 

meat;  that  on  the  18th  of  October  1830,  the  Defendant's  to  G.,  and  did 
solicitor  apprized  WJiite^  the  Defendant  was  determined  "   .^  ^^  '^^ 
to  take  proceedings  unless  security  were  given,  and  sag-  aoth  of  No- 
gested  that  White  should  give  a  warrant  of  attorney ';  J'^Tf  j'"' ^^j^" 
White  said,  ^^  I  cannot  do  it  whatever  may  be  the  con-  venation  with 
sequence ;"  but,  upon  being  further  pressed,  asked  and  -^.  about  the 
obtained  leave  to  consult  his  own  solicitor.    On  the  19lh,  f^^^IT  ^  ^^^ 

'    to  u. 

he  consented  to  give  the  securities  required,  and  executed      W.  having 
the  bill  of  sale  at  Cheltenham  on  the  25th  Octoler.     On  ^^  ^^^ 
the  part   of  the    Plaintiffs,  Loveday,   the  solicitor  of  ^nd  hb  as- 
flirf,  another  of  White's  creditors,  stated,  that  he  had'  signees  relying 
been  long  pressing  Wfiite  from  day  to  day  for  the  pay-  bankruptcy 
nient  of  the  debt  due  to  Hare;  that  White  made  various  alleged  to 

excuses  up  to  the  25th  October  1830,  when  he  promised'  ^*^*  ^®" 

-T  ♦  .  *  f   0-  commitcd  m 

to  give  Hare  security  on  the  following  day,  instead  of  giving  this 

which  he  immediately  left  Leamington,  the  place  of^  his  security  to  C, 
residence^  for  Cheltenham,  and  Lcroeday  never  saw  him      ^\^^^  ^^ 

declarations 
made  by  W.  to  Z.  on  the  20th  of  Noniemter^  were  adinissible  evidence  towards 
cKaUishtng  the  aaiof  bamknipccy^ 

again 
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MUthated  IJie  act  of  bankruptcy.  From  tlie  ISlfa 
rr  to  t(](^  aotfa  of  November,  the  ffrefercnce  of 
r  the  cleaeption  practised  with  regard  to  Hare, 

<c«fitinDed  tnuisBCtion.  The  cxpressiona  <tf  i 
twith  reference  to  the  diste  of  hts  afinirs  at  the 
!  sfanoit  the  onfy  evidence  b;  which  it  can  be 
led  whether  a  contested  assignment  hai  been 
Bt  or  noL  In  Rawten  v.  Haigk  (a),  Pari  J. 
[  am  wtisSed  that  declarations  made  daring  de* 
sod  alMence  are  admissible  in  evidence  to  shew 
t*b  of  the  departure.     It  is  itnpodsible  ^a  Ue 

time  the  rule  as  to  the  declarations;  We  must 
Kn  all  ttie  circamstances  of  the  case;  we  need 
he  length  of  saying  that  a  declaration  made  & 
fier  the  fact  would  of  itself  be  admissible;  but 
tbe  present  case,  there  are  connecting  circum- 
it  mny,  eren  at  that  time,  form  part  of  the  whole 


The  res  gestce  in  questioD  upon  the  trial  of 
pe,  were  the  execution  of  securities  on  the  ISth 
I  vlOotober;  and  expressions  used  by  the  bank- 
tboee  days,  or  perhaps  the  day  after,  might  have 
stmiblc  ill  evidence  to  shew  the  state  of  biS  inten- 
in  the  occasion.  But  no  case  has  gone  the  length 
ting  declarations  made  a  month  after  the  trans- 
>  wlikh  they  r«fer.  If  declarations  made  amonth 
ifkct  are  held  admissible,  it  will  be  diGSeult  to 
ine,  or  to  bold  that  they  may  not  be  received, 
mad«  after  an  interval  of  two,  or  even  twelve 
No  transfer  by  a  trader  would  be  safe  if  open  to ' 
ment  by  declarations  made  so  long  alrer  the  fact. 

&L  C.  J.    The  ground  on  which  this  rule  has 
tained  is,  tlAit  conversations  between  the  bank- 

(fl)   »  Bingb.  104. 
IX.  A  a  rupt 
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■  tjyoeSay  st&ted,  that  be  had  from  tlay  to  day       X&H. 
icssing  the  badkrnpt  to  give  security  tb  Hart,      "-J^ 

hiis  creciitors ;  that  tiie  bankrupt  made  varioOS  -s. 

!  up'tb  tbe  2StH  6f  Octoher,  when  he  promised  to  «W«. 
t  !fe<ititity  required  on  the  following  day  ;  iiistead 
1^' it,  however,  be  went  to  Cheltenham,  and  Wfts 
a  t^aa  hj  Lawd^  aw  if ovembrr  the  9at\i.  L&de~ 
•n  reviewed  the  pressure  which  the-  baiftrupt  had 
by  -his  retre&t  to  thellenham,  and  the-  conve^atSM 

day  Is  no  more  than  a  reaumptioR  of  th^  CoA*- 
m  broken  ofF  on  the  25lh  of  October,  He  th#n 
'Am  where  heliad  been,  and  what  security 'he 'h(^ 
b  Gyde.  It  seems  tome  not  immaterial,  but'eib- 
r  material  and  a  part  of  the  entire  transaction,  thkt 
90tK  (X  November  the  bankropt  being-  qMstioned 
Uie  security  be  had  given  in  the  interVlat  of  h^ 
i,  gave  a  false  account  of  the  matter,  pretending 
-  dldnbt  know  the  nature  of  the  secunty,  when'  It 
>rc)li^rly^  that  he  had  not  executed  the  watrtlrtt  Of 
y\io''0^de  tfti  after  a  con  sni  tat  ion  wi^  bi^  pro- 
ili^dvi^k'  ab  to  the  nature  of  the  instrumerrt.'  'To 
it'tti^  c^nvekrsation -woold  be  to  shut  out  the  belt 
ie' in  the  cause.  The  letter  firom  the  ttanhrnpG  was 
hi' 'on  the  sanie  prmciple,  thalit  formed' part  xlf 
Vua  6n  which'  the  Jodge  and  jury  had  to  decidt, 
';  wb^  die  bankrupt  had  yielded  to  the  prassiare  Of 
xKter  alt^'liaving  refused  to  yield  to  the  pressure 
h^eK     I'thihk  it  fell  within  the  principle  onSvhicii 

dedarMiOns  have  been  admitted  in  other  (Met, 
ifk  Was  not  too  distant  in  poiut  of  time. 

k;  J.  I  do  not  say  that  isalat^d  and  distinct  dcj- 
me  of  a  baiSkrupt  are  to  be  received  in  evidence 
len  tbe  effect  of  an  equivocal  net  depends  apoh 
tires  by  which  the  bankrupt  was  actuated,  a  know- 
if  those  motives  can  only  be  obtained  by  evidence 
expressions  he  has  used^  coupled  with  the  circum- 
A  a  2  stances 
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of  time  too  great  for  the  atlmission  of  declar-        1,832. 
uide  in  the  absence  of  the  party.  RmtBi 

NQUET  J.     I  am  of  opinion  that  the  two  con-        *?™^ 
US  of  the  25th  of  October,  and  the  20th  of  No- 

were  admissible  in  evidence.  The  letter  of 
:r  was  not  objected  to  at  the  trioJ,  and  there> 
:onfine  my  opinion  to  the  two  conversations, 
neral  rule,  no  doubt,  a  bankrupt  who  has  ex- 
1  security  cannot  be  allowed  to  impeach  it  as 

^e  grsotee ;  but  the  question  here  is,  whether 
rity  in  question  was  given  by  way  of  fraudulent 
ce;  and  in  such  cases  the  material  enquiry  is 
IS  the  situation,  conduct,  and  language  of  the 
)t  with  reference  to  the  whole  transaction.  Here, 
Lversations,  have  been  given  in  evidence,  frorii 

a{^>ears  that  the  bankrupt,  being  pressed  by  one 
reditors  to  give  security  for  a  debt,  made  false 
polous  excuses,  which  of  themselves  would  b« 
!  of  an  embarrassed  state  of  affairs.  But  they 
ence  on  another  ground :  about  the  time  that  the 
was  given  to  Gifde,  the  other  creditor  was  also 

the  bankrupt.  Now  if  a  trader,  being  pressetl 
[^editor,  makes  excuses  for  not  giving  security, 
he  some  time  is  found  to  be  giving  security  to 

that  raises  a  question  for  the  jury,  whether  tl^ 

who  obtains  th«  security,   obtains   it  without 

:  t/a  establish  this,  the  declarations  of  the  bank- 
at  be  admitted,  not  so  much  as  declarations,  but 
:  of  his  conduct  trom  which  the  inference  is  to 
a  that  the  security  was  given  without  pressure, 
t  infringing  on  the  general  rule  as  to  the  ad- 
tyor  inadmissibility  of  such  declarations,  I  think, 
cose,  they  ought  to  have  been  received  as  being 
he  conduct  of  the  bankrupt. 

Rule  discharged. 
Aa  3 
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I  Seijt.  obuined  a  rule  nisi  accordingly,  whicli,        \9^?i 
tie  time  arrived  for  making  it  absolute,  the  Court     ^^^^ 
m  him  to  support.  Peicb 

contended  that  the  Defendant  was  a  tenant  at  ^• 

d  that  the  letter  in  (juestion  contained  do  express  :  '/i 

nation  of  the  lessor's  will ;  the  letter  was  only 
}n«l,  and  no  time  was  fixed  within  wlidithetr)e-  '  '  '!>' 

was  to  secede  to  the  condilioDa  proposed,    ^ut    '      '  "-    i 
iendabt  cqakl  nbt  be  treated  as  a  trespasHr  unUl  ,  [^ 

■d  been  an  abscrfute  dettfrmiaaiion  of  the  lessor^  <> 

hodtiUev.  Herbert  {a)tBig/itd.Ijemisv.Seard(&).  .'^^ 

a  r.  Antrim  (c),  a  case  of  permissive  occiipatioo,     '■'   <    <-<  -   ^s 
h  tber«  had  been  no  regular  determination  of  the   ,  -  1 

d's   will,  Le  Blanc  ■J,  asked,  "  from  what  time  ,:  .. '   <i 

:he  ejectmen't  broDgbt,  it  touM  be  said  that  the  "     ' 

ant  became  a  trespasser?  "  and  it  would  bs  dif-  '  ,  j  /) 

t  aiMwer  that  qneatioo  in  thti  f 


)1L  C.  J.  Upon  the  &ets  nepOrted  in  thiB  ao> 
appears  th«t  Thomas  Price,  the  Defendant,  had 
id  tbe  land  in  question  to  his  brother  Robeti 
the  lessor  of  the  Plaimiff,  seventeen  years  ago. 
WAS  some  dispute  whether  Soiert  Priee  bad  or 
t  paid  a  Consideration  fix*  tfaopropertyi  the'Oae 
ig  and  tbe  other  denying  that  k  debt  was  due 
homat  to  Robert  Price,  to  the  amount  of  the  value 
land.  Thomas  Price  after  an  absence  of  some 
was  let  into  possession  by  his  brother  about  fif- 
nrs  ago,  upon  what  terms  does  not  appear,  bat 
itinued  in  poaKSEion  till-  the  preseM  time  and 
i  the  land.  It  cannot  be  contended,  therefore, 
had  a  less  interest  than  a  tenancy  at  will ;  because, 
I  occupation  of  such  length,  it  would  be  bard,  if. 


4  T.8.6to.  {t)  ii>Batt,»it. 

I]  &Ut,  110. 
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■tioaoF  the  will.  Doe  d.  ^ilgf  v.  Mtuaof  (a).  Id  18»S. 
w»y,  thereibre,  the  Defeodutt's  right  to  opcupy  tv.'p'^^ 
xn  end.  Pkicx 

VHgocx  X  It  is  dear  that  tbe  title  to  the  Irm- 
U'io  Ate  laasov  of  die  FJaialifi^  ood  tfa»t,  except 
b  bis  pErmiuiDii,  the  Defaidant  had  no  daiat  to 
lopktioii  of  tbe  propei^.  Under  these  cirGutn- 
i  a  letter  ii  written  od  tbe  pert  of  the  lessor  of 
mtiffj  fcotn  which  it  a{q»eais  that  the  Def^odaot 
tde>  some  claim  to  the  title-deedq,  and  we  munC 
at  letter  ju  it  would  be  read  by  any  man  of  plain 
[Midilijp.  It  is  impossible,  so  reading  it,  not  to 
t  the  Defendant  was  no  longer  to  hare  pemuBBioB 
'the  property,  unless  he  acquiesced  in  the  terms 
ed'  by  the  lessor  of  the  Plaiotifi^  and  those  Xerma 
^flbitsd,  the  penoission  wiis  at  «n  end. 

ebMn  J.  concurred. 

Uitle  discharged. 

I  ;      ! 


Morgan  v.  Morgan. 


yH  the  trial  of  this  caus^  an  action  of  debt  on  Where  an 
ind.  tbe  Chief  Baron  permitted  evidence  to  be  ^^^,^5^ 
if  the  handwriting  of  Jpnes,  an  attorney,  who  was  be  fband  titer 
Mtiog  witness,  on  the  ground  that  he  could  no-  •o*ci«it 

It  eridence  of  bii  luniiwriting  wu  jdmUnhlei  although  a  letter)  not  die* 
m  nmat,  had  bwn  rccdred  irom  him  s  ftw  i*j*  befon  the  trul. 
where 
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1883.  where  be  foond 
which  were  as  fc 
A  nuHitli  befo 
Defendant  to  ad 
Defendant  dedii 
tiujuiry  was  mad 
of  his  clerk,  but 
found.  Five  or 
place  OD  the  14 
residence ;  but  u< 
ther  oould  state  i 

On  the  lltb  J 
faim,  dated  the  « 
close  his  retreat; : 
stated  that  aesrcl] 
tn  Tain. 

A  verdict  hav; 
leave  for  the  Del 
aboald  be  of  op: 
Widence  oijomi 
Teceived, 

Meremther  Se 
against  which, 

Bompas  Serjt, 
sttflident  enquiry 
neu;  relying;  on 
JV/ig*  (b) ;  when  ti 

Merewether.  I 
been  received  of  tl 
it  has  appeared  fn 
the  witness  could  : 

{a)  %  Bait,  183. 
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rable  expectation  of  producing  him  at  a  fulure 
the  present  case,  admitting  tUe  enquiry  to  have 
hnent,  ^icb  it  was  not,'  because  it  ought  to 
sccQted  earlier  than  five  or  six  days  o^y  before 
,  H  h'  plain  from  thtl  circnmfiUnoe  of  iW  wib- 
etie  baving  received  a  letter  from  hin  a  short 
ffe  the  tml,  that  he  was  alive  and  ii  Ho  great 
and  might  reasonably  be  expected  toibe.fbrtb^ 
leforeloi^:  tfae  tnai,  thereibre^  ottghttoha^ 
itponed.  Tfaa  vidtdity  or  nullity  of  tho  bood 
;pend  altogether  upon  his  (estimon^ ;  and  m 
rL  ^£hn0r(a'),  in  an  Action  on  a  post  obH  band, 
ring  that  the  attesting  witoess  was  an  attorney 
iwrly  bad  en  office  iu  London,  and  resided  at 
V,  it  was  hekl,  that  it  was  not  enou^  te'lct  in 
of  his  handwriting  to  prove  the  execution  of 
•i,  ih&t  ha  bad  dis^peored  from  his  office  in 
br  a.  twelvemonth  before  the  tridl,  and  had  not 
Td  of  daring  tlut  period  by  persons  w'ho  kncMr 
loot  (hewing  that  search  had  been  mode  after 
le  house  he  occupied  at  Sydenfiam,  And  Lord 
rugh  said  "  I  will  admit  the  secondary  evidence, 
«w  tlratyou  could  not,  by  any  means,  6nd  out 
ting  witness.  Bui  I  will  watch,  vety  narrowly, 
xif  of  search.  This  extension  of  the  rule  may 
dangerous  consequences.  If  the  attesting  wit- 
ms  too  much  of  the  trdnsactton,  and  his  ex- 
n  would  haaard  the  validity  ef  the  deed,  he  may 
lut  of  the  way,  and  we  nut^  be  amused  at  the 
h  an  account  of  his  having  absconded." 

LL  C.  J.  This  «Qte  falls 'witliin  the  prinatple 
ed  by  CrasbifT.  Perctf,  and'  CitiUiffa  \.  Safim, 
bhljl  'qUettibn  is,  whether  cnrerjieflort  ww  made 

{t)   >  Campi.  aSa.  ■-''    "  ''   '■ 


DA6B 

to  procure  the 
was  utiiffied  tb 
•  poses  of  the  pi 
application  wa 
execution  of  tl 
made  ui  vain  > 
witBeM,  and  £ 
wife  ant]  serrsE 
ions  amid  giin 
&>uim1;  and  if«i 
qwoaible  for  hi. 
hnn  s  ^seketn 


to  preclude  all  i 
for  sinbter  pui 

WTlUtlg  BIWprDj 
G^BLE^  J. 

ifijie  wufiixiC  t^i 
upontii««faQl<^ 
Bvt  bwa  mvi.  ' 

BoaA^gtIBT.J 
««ffiwaw.  The 
gite  a  qUie  to  fin< 
byJb^  clerk ;  bn 
bennMaliyei 
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Plain^ir  clectai^di  tkdl;  on,  &c.  Rt»  &)e.  bjr  a  Plndiog:  i 
am  agreement  then  and  there  made  between  Am  8*ne«l  »"^- 
'  Had   the  DefitndBnt»    the   Plaintiff  agmed  t«r  ^^^aiuJT' 
he    De^dant    a  three-horse   power  partMa  "  aceorjing  t9 
g  nnichine,  to  be  worked  by  >  fbar-horw  worb.  p  *^,^'^J,'j'^ 
h  frora  twenty  to  tttetity-five  <}[rorters  of  whe^it  agitement," 
;  to  put  up  the  new  machine  «  7kiiAoi4  whcrri  "  »"«"=«  on 
one  then   atoo^  ki   a  complete  wot^manMae  murrer  ■!- 
;  arid  to  take  down,  at  the  PlaintifTE  own  exf  though  the 

he  oM  one  then  standing  at  Tmnholt,  the  De-  'P^^T""' 

"  coniims  can- 

to deliver  the  okl  mactrine  al  the  Plaintiff'*  yard  didou  pn- 

boro\  and  aho  to  fetch  the  new  one  to  Tanholt  ,■  ^wI'd^  •[»- 
one  to  be  Mk«n  by  th«  Plaintiff  mt  VHt^  atotl  ^^^  ofVhe 
indant  to  pny  the  Plaintiff  SH.  in  eisclMMfgvfitr  perfomuncc 

one:  the  new  macbine  to  be' pot  dowrii  in*        „, 

■^  would  have 

£  working  state,  in  two  months  from  Ihc  ducwf  been  indif 
«ment.     That  the  Plaintiff  and  the  Defendant  pmubleon 
I  there  undertook,  and  faithFutly  promised  etich  ^^^^ 
spectively,  to  perform  and  fulfil  the  said  agre^ 
all  things.     That  llm  PlaintilF,  (»nSdifig  in  the 
-cement   and    umtertiiking  of   ttle   Defkn^nl^ 
Js  and  within  the  time  mentioned  in  the  agree*' 
t,   &C.,    made   the   said   three-horse  portable 
^  machine  for  the  Detendant^  ahd  did^-williin 
e  aforesaid,  put  up  the  new  machine  at  TankoU 
plete  workmanlike  manner,  and  look  down  the 
at  his  own  expencc^  and  did  then  and  there  take 
!  at  30/q  according  to  the  provisions  of  the  said 
nt,  to  wit,  at,  &c.     And  although  the  said  new 

was  put  down  in   a  complete  working  sUte 

lie  time  in  that  behalf  mentioned,  whereof  the 

Defendant 
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1880.        Derinndant  then  ac 

YAiaxv'     ^^"^  requeued  bj 

«[  aeL,  accanJiog  lo 

UAizafc     ment,  yet  the  Del 

wu  oo  requested 

bAfofe  or  since,  pc 

any  ,pBLrt 'thereof  J 

Ocneml  demnr 

Jones  Serjt.  in 

claraUon  is  ill,  foi 

three  GDtidftions  p 

was  capable  of  t 

quarters  of  wheal 

worked  by  a  four- 

on  the  spot  where 

The  words,  "  a< 

^       agreement,"  at  t\ 

perfonnance,  appi 

,   «t  20/.,  or,  at  m 

;,;,  .    vhich  the  Plaintif 

"    '  be  extended  to  co 

,    which  oi^sht  to  be 

TlMDAL  C.  J. 
ment  of  performat 
person.  "Accord 
menl"  over-rides  i 
and  it  would  be  a 
the  Itist  member  o 
within  the  rule,  th 
of  performance,  if 
averment  he  must 

Gaselee  J.    I 
to  the  provisions  of 
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whole  Beotehce,  and  applies  to  the  whole,  aa  it 
bare  dune  ifit  had  been  placed  at  the  b^wiDU^. 
might  hav«  been  some  ground  for  doubt  if.thoee 
bad  been  placed  in  the  middle. 

iNgUET  J.  "  AceonUag  to  the  promietu  ^  the 
mment "  over-rides  the  whole  averment  of  per- 
ce;  it  is  not  strictly  formal,  bat  the  objectioa 
have  been  taken  on  special  demurrer. 


BHeoN  J.  concurred. 


Jud^MDt  for  the  Plaintiff. 


Belton  v.  Hodges. 


Plaintiff  havinf;  been  declared  a  bankrupt,  sued  A  » 
Defendant,  his  assignee,  to  try  the  validity  of  of '^•ntropt 
lEunit  an 
imisgion.     h  appeared  that  the  trading  on  which  jof^g, ;,  ,c»cl,. 
intlff  was  declared  bankrupt  was  carried  on,  the  ind  not  merely 
ing  creditor's  debt  incurred,  the  act  of  bank- 
committed,  and  the  commission  sued  out,  during 
intiff's  infancy ;  and  that  the  parties  came  to  the 
this  cause  with  the  full  knowledge  on  the  part  of 
endant,  that  bhe  fact  iniended  to  be  disputed  was, 
•  the  Plaintiff  was  an  infant  at  the  time  of  (he 
and  issuing 'the  commission.     All  the  evidence 
against  the  infancy  was  brought  before  the  jury, 
md  that  the  Plaintiff  was  an  infant  at  the  lime  of 
■mission ;  but  no  notice  of  an  intention  to  dls- 
!  validity  of  the  commission  had  been  given  under 
c.  19.  J.  90.     A  verdict  having,  under  these  cir- 
cumstances,, 
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1892<        ctunstances,  been  found  for  tfa 
'   ■  -■  '     the  Defendant  to  mOTe  to  entei 


Taddj/  Serjt.  obtained  a  rule 
ground  that  in  a  court  of  It 
having  be«i  superseded  bj  the 
that,  at  all  erents,  its  validity  i 
the  Plaintiff  in  this  action,  foi 
scribed  by  6  G.  *.  c.  16.  j.  90. 
ever,  had  not  been  taken  at  thi 

Ffi/tfe  Serjt,  who  chewed  c 
commission  was  absolutely  voi< 
not  contract  a  trading  debt.  ] 
bankrupt  having  petitioned  to  : 
on  the  ground  of  infancy,  the 
terfere,  because  he  had  held  1 
as  en  adult,  but  left  tlie  banki 
law;  whence  it  followed,  that 
proved,  there  would  be  a  re 
remedy  could  he  no  other  thar 
to  be  void.  And  an  infant  i: 
puting  hb  commission,  even  tl 
loss,  have  assisted  his  assigne 
property.  Heane  v.  Rogeri  {b\ 
being  void  to  all  intents,  notici 
cessary  under  sect.  90. 6  G.  4. 
as  in  the  present  instance,  the 
try,  and  actually  tried  the  fact 

Taddy.  The  commission 
absolutely  void ;  and  the  Plain 
to  supersede  it,  could  not  sue  1; 
not  without  notice  of  an  intent 

{a)  liFit.  lAj. 
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!ominission.  If  a  deed  executed  by  an  in&nt 
voidable,  Zouch  v.  Parsons  (a),  by  the  stronger 
lis  liability  in  respect  of  a  trading  debt  must 
:  till  he  has  done  some  act  to  disaffirm  it.  And 
!  V.  Harrison  (&),  where  an  infant  held  himself 
n  partnership  nith  J.  S.,  and  continued  to  act 
tili  within  a  short  penod  of  his  coming  of 
there  was  no  proof  of  his  doing  any  act  as 
r  after  twenty-one,  it  was  held,  that  it  was  his 
notify  his  disaffirmance  of  the  partnership  on 
at  twenty-one ;  and  as  he  hnd  neglected  to  da 
be  was  responsible  to  persons  who  had  trusted 
ii  goods  subsequently  to  the  infant's  attaining 
ne,  on  the  credit  of  the  partnership.  Here,  no 
done  to  disaffirm  the  petitioning  creditor's  debt, 
lersede  the  cocamision ;  the  merely  bringing  an 
[ainst  the  assignee  without  notice  to  dispute  the 
ion  caimot  be  esteemed  a  disaffirmance.  [77n> 
In  Rex  V.  Cole  (c),  the  defendant  was  ia<- 
T  that,  he  being  a  bankrupt,  and  brought  before 
missioners,  refused  to  give  them  an  account  of 
is,  Stc  and  at  the  trial  pleaded  that  he  was  an 
:  the  time  of  the  debts  contracted ;  and  it  was 
]y  Holt  C.  J.,  that  a  man  could  not  be  a  bank,- 
a  debt  contracted  in  his  infiincy,  for  that  no 
I  be  a  bankrupt  for  debts  which  he  was  not 
:o  pay.^  That  was  an  indictment,  and  a  minor 
civilly,  though  not  criminally,  responsible.  In 
^  Sidebotiam  [d)  it  appears  that  Lord  MaccleS" 
I  held  that  a  commission  might  issue  against  a 
Ixttd  Hardwicte,  indeed,  superseded  such  a 
ion ;  but  it  may  be  thence  inferred  that  till  it 
:rsedcd  it  was  voidable  only,  not  void.     A  coiu- 

iBurr.  1R05.  (c)  I  LJ.Rafmd.  443. 

fB.isf  Aid,  147.  (d)  I  Jit.  146. 

IX.  B  b  .mission 


StLroH 
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ISSd.  missSon  of  bankrupt  is  in  the  nature  of  a  statute  exe* 
cution.  If  an  infant  does  not  plead  his  infancy  in  an 
action,  be  cannot  afterwards  discharge  himself;  so,  if  be 
IfofitSBS.  does  not  take  steps  to  sapersede  his  commission,  lie 
affirms  it.  Ex  parte  Moule  (a),  Ex  parte  Bass  {b\  Ex 
parte  Abel  (c),  and  Ex  parte  CtUten  {d\  shew  that  it  is 
a  matter  of  discretion  with  a  court  of  equity  whether  a 
commission  shall  be  superseded  or  not. 

At  all  events,  in  the  absence  of  notice  to  dispute  tbe 
commission,  the  proceedings  under  it  are  sufficient  evi- 
dence to  support  it,  even  though  they  do  not  dis* 
dose  a  perfect  petitioning  creditor's  debt.  Madfeath  v. 
Caates.  {e) 

Cur,  adu  wit 

TiNDAL  C.  J.  This  is  an  action  brought  by  the 
Plaintifl^  who  has  been  declared  a  bankrupt,  against  tbe 
Defendant,  the  assignee  under  tlie  commission  issued 
against  him,  for  the  purpose  of  trying  the  validity  of 
6uch  commission.  It  appears  in  this  case,  that  not  only 
the  petitioning  creditor's  debt  was  contracted  by  the 
PlaintiflP,  and  the  trading  upon  which  he  was  declared 
bankrupt  was  carried  on  by  him,  and  the  act  of  bank- 
ruptcy committed  during  his  infancy,  but  also  the  com- 
mission of  bankrupt  itself  was  issued  out  against  him 
whilst  he  still  continued  an  infant.  Upon  this  short 
state  of  facts  two  questions  arise,  first,  whether  the  com- 
mission of  bankrupt  is  a  valid  commission  in  a  court  of 
}aw;  and,  secondly,  whether  the  Plaintiff  can  dispute 
its  validity  against  the  assignee  without  giving  notice 
under  the  ninetieth  section  of  6  G.  4.  c.  16.  That  a 
commission  of  bankrupt  issued  against  an  infant  would, 
under  ordinary  circumstances,  be  superseded  upon  the 

(a)  14  Fes,  6o2.  (d)  Buck.  69. 

(b)  4Maild.%yo.  (e)  4JB/xrg^.  34. 
(()  X  Jac,  &  ff,  499* 

«  ground 
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ground  of  infancy  by  the  Lord  Chancellor,  has  been 
held  to  be  the  Iaw»  at  I^ast  since  the  case  of  Es  parte 
Sideboiham  (a),  where  Lord  Hardwicke^  on  superseding 
a  commission  on  that  ground,  said,  ^^  Notwithstanding 
Lord  Macclesfield  held,  in  the  case  of  one  Whitelock^ 
that  an  infant  might  be  a  bankrupt,  yet  it  has  been  de- 
termined otherwise  since."  But  the  question  before  us 
is,  whether,  without  applying  to  the  Chancellor  for  a 
supened£a$9  the  commission  may,  under  these  circum- 
stances, be  held  invalid  by  a  court  of  law.  And  upon 
that  point  we  are  of  opinion  that  th^  commission  is 
altogether  invalid.  We  are  not  called  upon  to  consider 
whether  a  commission  taken  out  against  a  person  after 
his  foil  age,  upon  a  petitioning  creditor's  debt,  a  trading 
and  an  act  of  bankruptcy  during  his  infancy,  may,  or 
may  not  be  supported.  In  that  case,  the  conduct  and 
acts  of  the  bankrupt  after  be  attained  bis  full  age  may 
|iave  been  such  as  to  confirm  the  debt  of  the  petitioning 
creditor,  and  die  several  contracts  which  he  made  in 
his  trade,  so  as  to  enable  him  to  be  considered  such  a 
trader  as  might  commit  an  act  of  bankruptcy.  But  this 
is  a  commission  taken  out  against  an  infant  upon  a 
trading  carried  on,  a  debt  contracted,  and  an  act  of 
bankruptcy  committed  during  his  nonage.  The  statute 
6G.  4.  c.  16.,  after  describing  the  particular  callings 
and  occupations  which  shall  be  considered  to  constitute 
a  trading  within  the  statute,  proceeds  to  enact  that  all 
suck  traders  who  shall  commit  certain  acts  tliecein  enu- 
merated, shall  be  deemed  to  have  thereby  committed  an 
act  of  bankruptcy.  A  tradings  therefore,  by  the  party 
at  the  time  the  act  is  committed,  is  one  of  the  condi- 
tions upon  which  such  act  receives  its  character  of  an 
act  of  bankruptcy ;  and  it  is  only  against  such  a  trader 
that  the  Chancellor  has  jurisdiction  to  issue  the  com- 


1882. 


(a^  1  Jtk,  146, 

Bb  2 


mission. 
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mission.  Batby thehv of  Engla 
because  be  cannot  be  made  lia 
iQto  by  him  in  tlie  course  of  t 
Dyer,  104>  A.  in  tsarg. ;  I  Mi 
And  accordingly,  in  the  case 
where  the  bankrupt  implied  t 
supersede  the  commission,  on  I 
ing  was  during  his  infancy,  Lo 
refused  to  supersede  the  com 
had  obtained  his  certificate  uni 
tratfing,  of  a  sort,  had  been 
during  infancy;"  and  afterwa 
was  enough  to  have  authorized 
claim  the  right  to  try  the  fact  c 
adult,  which  would  support  tl 
case  Ex  parte  Watson  (b),  whe 
that  the  commission  against  '. 
on  the  ground  that  he  was  un 
when  it  was  issued,  the  Lord 
appeared  in  this  case  that  the 
self  forth  lo  the  world  as  an 
traded  in  tliat  character,  and 
siderable  amount  for  two  yeai 
sion,  he  would  make  no  ord< 
to  bring  his  action  at  law  if  I 
to  do.  Words  which  imply 
should  be  proved,  there  wou 
tainly  there  could  be  no  remi 
the  commission  invalid.  The 
^  I  consider  him  no  more  ei 
aistance  than  a  Jhne  covert 
husband,  end  holds  herself  o 
tracts  debts,  is  entitled  to  an; 
Judges  at  common  law,  who 

(a)  i4r«.6o». 
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cription  to  iDatce  the  best  she  can  of  her  plea  of 
*€  in  aoy  action  brought  against  her;  and  con- 
refuse  to  interfere  so  as  to  afibrd  her  any  sunc 
lief."  The  same  appears  from  the  case  in  1  Ves. 
if.,  where  it  is  expressly  stated  by  Lord  Eldon, 
a  minor  cannot  be  bankrupt;"  and  from  the 
(/Brim  T.  Carrie  (a),  in  which  it  was  ruled  by 
tice  Burrougk,  that  a  commission  of  bankrupt 
igaiost  a  minor  is  absolutely  void.  See  also 
n  V.  Slingworlh.  (6) 

second  point  raised  on  the  part  of  the  Defendant 
even  if  the  commission  cannot  be  supported  by 
if  the  infancy  of  the  Plaintiff  still,  that  the  evi- 
as  inadmissible,  as  no  notice  had  been  given 
le  ninetieth  section  of  6  G,  4.  c.l6.  As  to  that 
t  is  to  be  observed,  that  the  parties  came  to- 
1  of  this  cause  with  the  full  knowledge  on  the 
the  Defendant  of  the  fact  intended  lo  be  dis' 
iz.  whether  the  Plaintiff  was  an  infant  at  thei 
tbe  trading  and  the  issuing  the  commission.  Alt 
lence  for  and  against  tbe  infancy  was  brought 
be  jury,  and  the  jury  found  that  he  was  an  infant, 
le,  therefore,  where  there  was  actual  knowlet^cr 
aint  in  dispute,  although  no  formal  notice;  where 
wing  of  the  objection,  if  a  valid  one,  would  go 
ler  than  to  a  new  trial,  in  which  the  Court  would 
<w  the  Plaintiff  to  give  tbe  formal  notice ;  where, 
notice  was  given,  the  same  &cts  would  by  them- 
e  conclusive  against  the  commission ;  and  where 
iction  itself  does  not  appear  upon  the  Judge's 
nd  the  parties  do  not  agree  between  themselves 
'  it  was  distinctly  taken  at  the  trial,  we  do  not 
selves  called  upon  to  give  an  opinion  whether 

c.(:f  P.tf.P.tSl.  (*)  »JJ.WC.8»6. 

B  b  S  the 
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the  case  falls  within  thi 
nipt  act  or  not.  Upon 
the  rule  for  entering  a  i 


Crowfoot  and  Othe 
a  Bankrupt. 

A  N  arbitrator,  to  who 

that  Streatker,   be 

employed  by  the  Defen 

-  the  Baptist  CoUege  Chaj 
Chapel  and  other  buil< 
pleted  in  Jufy  18S0;  a 
there  was  dne  to  Sir. 
treasurer  of  the  chap< 
Work  done  and  mote 
respect  of  the  buildingi 
not  measured  until  a  mi 
of  balance  due  to  the 
tained  before  the  Ilth 
December  1830,  Streati 

"  Isaac  Solly  and  Sons, 
addressed  to  Uie  Defeo 

'    your  paying  to  Messrs. 

f_  due  to  me  for  building 
buildings  at  Stepney,  an 
ficient  discharge  to  yoi 
On  the  same  day  Soiiif  i 
the  Defendant,  enclost 
which  wns  as  follows :  ' 
nn  order  from  Mr.  Sir 
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him  for  building  the  cbapel,  &c.  at  Stepney ;  end 
ill  fe«l  obliged  by  your  informing  us  when  such  ^ 
:wil|  be  in  course  of  payment.  Requesting  your 
lention  to  said  order,  we  are,  &c."  To  that  letter 
sfendant,  on  the  20lh  December  1830,  sent  the 
ig  answer  to  SoUy  and  Sons :  "  I  have  received 
tter,  enclosing  Mr.  Streatket's,  and  shall  be  happy 
le  ihe  payment  to  you  instead  of  to  him  as 
ed }  but  I  have  not  yet  received  tbe  surveyor's, 
and  am  therefore  ignorant  of  the  amount,  and 
e  at  which  he  mny  direct  it  to  be  paid." 
K  letters  were  stamped  with  an  agreement  staDip> 

21st  April  1831,  a  commission  of  bankrupt  was 
against  Strealher,  under  which  commission  the 
99  were  duly  chosen  assignees,  and  the  bankrupt's 
were  assigned  to  them  previously  to  the  time 
lie  notice  liereinafter  mentioned  was  given  by  the 
E&  to  the  Defendant.     At  the  time  of  the  bank- 

the  balance  of  account  due  from  Defendant  in 
of  the  buildings,  &c.  was  528/.  45.  On  the  1 1'th 
)3I,  the  Plaiatif&,  as  assignees  under  the  com- 
I,  applied  to  the  Defendant  for  payment  of  that 
,  and  gave  him  notice  not  to  pay  the  same  ta 
.Solly  and  Sobs.  On  the  31st  Mm/  1831,  &>/^ 
ns  claimed  from  the  Defendant  the  payment  of 
balance,  and  gave  him  notice  not  to  pay  it  to  the 
K  u  sach  assignees.  On  the  10th  jf^ust  ISSl, 
fendant  paid  the  balance  to  Salli/  and  Sons  undn* 
emnity  from  them  gainst  the  claim  of  the  ;»• 

in  respect  of  the  balance.  The  action  was 
t  by  the  Plaintifis  us  such  assignees,  to  recover 
I  sum  of  £26^:  4s. 

o  the  above  facts,  the  arbitrator  was  of  opinion 

e  Plaintiffs  were  not  entitled  to  recover.     But  if 

urt  should  be  of  opinion  that  the  PlaintifTs  were 

Bb  «  in 
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t.       ID  point  of  law  eotitled  to  i 

"^     528i.  *s.  from    the    Defends 

awanled  and  determined  tha 

^-      and  ordered  end  adjudged  tl 

PlaintiHii  the  said  sum  of  528 

after  the  Ck>urt  should  have  so 

The  case  having  been  appo 

a  rule  uisi  obtained  for  settii 

award  as  adjudged  that  the 

Fecover, 

TV  Spankie  Serjt.  for  the  Plaint 
that  the  order  given  by  Streat, 
of  exchange  stamp;  but  the  C 
there  was  no  ground  for  con! 
bill  of  exchange,  Spankie  aq 
was  revokable  by  Slreather  if 
therefore,  hy  operation  of  la 
roptcy.  As  Gumeif't  debt  U 
action,  and  not  assignable  by 
no  right  to  sue  except  by  virti 
to  give  any  effect  to  that  asse 
for  a  sum  ascertained  and  i 
epecified,  there  was  nothing 
ne^A  undertaking,  and  Streati 
indefinite  an  order  at  any  tii 
paid.  In  Gibson  v.  Minet  {b 
order  on  bis  bankers,  direct 
from  his  private  account  40< 
and  the  bankers  accepted  th 
such  order  was  revocable,  an( 
before  payment  made  to  B., 

(a)  See  Bx  parte  AUfrjea, 

1  Madd.  S3,     Ex  parte  Soath, 

2  Smiitt- 39*-  Radgioa  y.  An- 
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lAJderson  J.     In  Smith  v.  Everett  (a)  it  was  ruled 

3  Commissioners  Eyre  and  Ashurst,  that  bd  order 
none;  out  of  a  particular  fund  gave  the  party  a 
ilea  thereon.^  But  here  there  was  no  adequate 
ulion  for  the  assignmeot,  for  upon  Gumei/s  re- 

0  pay,  Soilt/  might  still  have  had  recourse  to 
r  .■   Cuxon  V.  Chadiey  {b) ;  and  per  Bayleif  J>  in 

1  V.  Walker  («) :  and  jt  has  been  expressly  laid 
Fairlie  v.  Denton  {d)  and  Wilson  \.  Coupland  («], 

nake  such  an  assignmetit  as  this  available,  there 
:  a  defined  and  ascertained  debt  due  to  the  as- 
as  well  as  an  assignment  agreed  lo  by  all  the 
irties. 

AL  C.  J.  It  appears  to  me  that  the  assignees  of 
r  are  not  entitled  to  recover  from  tlie  Defendant 
be  circumstances  stated  on  this  award.  A  sum 
y  was  due  from  the  Defendant  Gumey  to  Strea- 
le  precise  amount  is  not  stated,  but  it  may  be 
1  from  the  terms  employed  by  Streather,  that  it 
ya  than  a  debt  due  irom  Sireather\x>Sdly,v)3ic\i 
r  desires  Gumey  to  discharge ;  Gwney  gives  his 
an  assent  which,  it  may  be  observed,  is  wanting 
'  of  the  cases  referred  to.  These  circumstances 
to  an  equitable  assignment  of  the  debt  dae  from 
to  Streather  J  for  Solly  might  have  gone  into  a 
'  equi^  to  compel  a  formal  assignment,  and  no 
could  have  been  given  to  such  an  application, 
vas  consideration  enough  for  such  an  assignment^ 
/,  from  the  time  of  the  order,  appears  to  have 
id  from  making  any  application  to  Streathert  and 
looked  to  Gttmey  alone. 
IS  been  objected  that  such  an  assignment  could 

4  Br.  Cb.  C.  64.  (</)   iB-i-fC.  39S- 
iB.bfC.  J9t.  (t)  sB.i:f  AU. aiS. 
AB,i^C.\6i. 
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not  take  place  except  in  res] 
tsined  amount.  I  cannot  coi 
cause  all  that  can  be  require* 
should  not  be  lar^r  than 
assigning.  Here  the  balai 
Streather'a  bankruptcy.  If 
Slreatker  was  master  of  his  01 
as  if  it  had  been  ascertaine 
The  transaction  must  be  c 
equitable  assignment;  and 
the  assignees  must  stand  ii 
bankrupt,  and  the  Defendi 
verdict. 

Gaselee  J.  concurred. 

BoSAfQUET  J.  If  Sdbf 
■  equity,  against  Slreather  \x\ 
cannot  recover.  I  am  of  o 
in  equity  to  claim  a  formal 
fore,  this  rule  must  be  disch 


Aldersoh  J.  I  am  of  thf 
V.  Anderaon{a),  the  order 
soon  as  you  have  funds  beli 
Trinidad,  I  will  thank  yon 
the  Commercial  Banking 
S91t  l'9s.,  being  the  amou 
favour  of  B,  Robet-tsont  Esqi 
advising  me  of  the  amount, 
derson,  having  received  his 
indebted  to  me  more  than 
delivered  to  Messrs.  Ande^ 
James  Anderson,  and  they  1 

{")  3B. 
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oy  to  pay  to  them  according  to  the  terms  of  the 
as  sooD  as  they  should  have  funds  of  the  Defendant 
J>  It  appeared  that  Hodgson  afterwards  gave  an 
to  another  creditor,  authorising  James  Anderson 
to  such  creditor  the  amount  of  the  deht  due  to 
lodgson :  and  James  Anderson  entered  into  an 
ion  to  pay  the  seme  to  such  creditor,  but  there 
::lause  annexed  to  the  obligation,  stating  that  it 
Mn  alleged  that  a  payment  had  been  made  by 
«rson  to  Hodgson,  on  account  o^  James  Anderson, 
was  declared,  that  should  such  payment  he  proved 
e  been  made,  the  amount  should  be  deducted- 
redltor  to  whom  that  order  was  given  demanded 
nt  of  the  debt  from  James  Anderson,  on  his  arrival 
country,  but  the  latter  refused  to  pay  it,  on  the 
[  that  his  agents  were  liable  to  pay  it  to  the 
ercial  Banking  Company,  and,  the  same  was,  in 
terwards  paid  to  that  company.  The  Court  held, 
though  a  creditor  had  a  right  to  insist  on  pay- 
o  himself  or  to  his  appointee,  yet,  having  once 
in  order  for  the  payment  of  his  deht  to  a  third 
,  he  had  no  right  to  revoke  that  order,  provided 
ras  a  pledge  by  the  person,  to  whom  the  authority 
ren,  that  be  would  pay  the  debt  according  to  the 
\vy.  That  case  is  decisive  of  the  present.  Cumey 
led  to  pay,  when  the  amount  should  be  ascertained; 
nount  was  ascertained  before  breather  becBtne 
ipt;  and,  therefore,  this  rule  must  be 

I>iscbai;ged. 
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JVor.  81.        White,  Assignee  of  Ca' 
Bartle 

lefndint,iii  ASSUMPSIT  for  money  ba 
™  employed  °'  ^"'""g'  and  upon  aa 

fCiptnm  before  be  petitioned  the  insolv 
lembuTUMd  discharge,  and  also  for  monej 
leU  hJi  pro-  ""^  °' '"e  PlainUff  as  fTA/Zc's  t 
«yj  De.  In  Deceiver  lost;  the  Defend 

^■^I^'tft  employed  by  Carf/H^.  then 
oceedBto  stances,  to  sell  his  household  fu 
'.  order  :C.  the  proceeds  should  be  appli 
:gf^rjriM  *^^°^  The  Defendant  accord 
endeclaied  vertisement  that  the  goods  wou 
lU^  the  °'^  'creditors,  and  the  sale  took  j 
efendint  At  the  time  of  the  sale,  the  ] 

-notlUble  creditors,  gave  the  Defendant 
hough  the  "^"^  proceeds,  alleging  that  CatU 
iendut,        of  bankruptcy. 

I'Jro^rty,         '^''*  "***  '^"y*  December  28, 

■  aware  rf     Catling,  and  sent  him  to  gaol.- 

tttabu-  On  the  17th  of  Februaty  16\U 

petition  under  the  insolvent  debt 

On  the  SI  St  of  December  and 

fendant,  upon  receiving  an  inden 

paid  the  proceeds  of  the  sale  pan 

and  partly  to  one  of  Catlings  en 

the  usual  amount  for  the  expens 

upon  the  Plaintiff  sought  to  rec 

fwoceeds  in  this  action. 

The  learned  Judge  who  tried 

suited  the  Plaintiff  on  this  state  ( 

A  rule  nisi  was  obtained  for  s< 
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on  the  ground  that  the  Defendant,  as  appeared  by  his 
advertisement,  having  been  privy  to  the  embarrassed 
circumstances  of  Catlings  the  payment  of  the  proceeds 
of  the  sale  to  Catlings  attorney  was  a  fraud  upon  the 
creditors. 


879 


1832. 


White 
Bartlbtt. 


Jones  Seijt.  shewed  cause.  Catling  had  full  dominion 
over  his  property  till  the  filing  of  his  petition  on  the 
17th  of  Febntarys  the  Defendant  could  not  disclaim 
the  title  of  his  employer:  had  he  done  so,  he  would 
have  been  liable  to  Catling  in  an  action  for  the  proceeds 
of  the  sale.  And  the  Defendant  being  employed  merely 
as  an  auctioneer,  the  delivery  of  the  goods  to  him  for 
the  purpose  of  sale,  was  not  a  fraudulent  delivery  within 
section  32.  of  the  insolvent  act,  7  G.  4.  r.  57.,  which 
avoids  transfers  made  by  the  insolvent  to  a  creditor; 
enacting,  that  ^*  if  any  prisoner  who  shall  file  his  or 
her  petition  for  hjs  or  her  discharge  under  the  act, 
shall  before  or  after  his  or  her  imprisonment,  being 
in  insolvent  circumstances,  voluntarily  convey,  assign, 
transfer,  charge,  deliver,  or  make  over  any  estate,  real 
or  personal  security  for  money,  bond,  bill,  note,  money, 
property,  goods,  or  effects  whatsoever,  to  any  credb- 
tor  or  creditors,  or  to  any  person  or  persons,  in  trust 
for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any 
creditor  or  creditors;  every  sudi  conveyance,  assign- 
ment, transfer,  charge,  delivery,  and  making  over,  shall 
be  deemed  and  is  hereby  declared  to  be  fraudulent  and 
void  as  against  the  provisional  or  other  assignee  or  as- 
signees of  such  prisoner  appointed  by  this  act :  pro- 
vided always,  that  no  such  conveyance,  assignment^ 
transfer,  charge,  delivery,  or  making  over,  shall  be 
deemed  fraudulent  and  void,  unless  made  within  three 
months  before  the  commencement  of  such  imprisonment, 
on  with  the  view  or  intention  by  the  party  so  conveying, 
assigning,  transferring,  charging,  delivering,  or  making 

over,, 


'■  i  I 
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over,  of  petitioning;  the  i 
cbar^  from  custody  und 

There  is  no  evidence 
the  Defendant  was  actin] 
the  purpose  of  defeating 

Bompas  Seijt.  in  suppt 
having  notice  of  Whites 
the  sale  of  the  goods,  « 
proceeds  within  the  me 
Either  he  was  such  trui 
agent  for  Calling,  he  is  i 
faitnself^  and  therefore  Xu 
tarily  paid  to  CatliTig's 
can  elude  this  responsit 
may  always,  by  a  similar  < 
their  creditors  at  large. 

TiHDAi.  C.J.  I  thii 
'  charged.  And  though  i 
sequence  of  our  decision 
of  insolvents,  that  cone 
circumstanced  like  the  pt 
improperly  paid  by  an  in 
may  not  be  recovered  by 
here  is,  whether  Ihis  c 
capacity  of  an  agent,  an 
can  be  called  on  a  seco 
afterwards  becoming  an 
Defendant's  employer  wt 
till  the  month  of  Februar 
in  the  insolvent  debtors' 
not  be  predicated  of  hii 
nearly  two  months  before 
sold  »ome  of  hb  effects ;  i 
and,  subject  to  some  dedi 
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^81 


ployer,  paid  over  the  proceeds  in  December  and  January 
to  persons  appointed  by  him.  It  is  contended,  that  the 
Defendant  ought  not  to  have  done  this  after  thfe  notice 
which  he  had  of  his  emploj'er's  circumstances;  but  the 
Defendant  acted  merely  as  agent,  and  if  he  had  refused 
to  account  to  his  principal,  what  answer  could  he  have 
given  to  an  action  for  money  had  and  received  ?  As  to 
the  S2d  section  of  7  G.  i.  c.  57.,  it  applies  only  to  per- 
sons of  two  descriptions,  creditors,  and  trustees  for  cre- 
ditors, —  the  defendant  was  neither^  It  is  not  pretended 
be  was  a  creditor,  and  in  order  to  render  iiim  a  trustee, 
he  should  have  been  at  least  apprized  of  the  trust.  The 
nonsait  therefore  was  right,  and  this  rule  must  be 
discharged. 


v. 
Bartlett. 


Gaselee  J.  I  am  of  opinion  there  is  no  ground  for 
setting  aside  this  nonsuit.  There  is  no  evidence  thaC 
the  transaction  was  fraudulent ;  on  the  contrary,  it  ap- 
pears to  have  been  the  intention  of  Catling  at  the  time, 
to  divide  among  his  creditors  the  proceeds  of  his  pro- 
perty, and  up  to  the  17th  of  February  he  had  full 
dominion  over  it. 


BosANQUET  J.  I  am  also  of  opinion  that  the  nonsuit 
ought  not  to  be  set  aside,  for  the  property  claimed  was 
not  vested  in  the  Plaintiff  at  the  time  of  Catling^ s  61ing 
his  petition.  While  the  property  was  yet  vested  in 
Catlings  he  employed  the  Defendant,  as  his  agent,  to 
dispose  of  it  by  auction,  k  was  to  be  sold  for  the 
benefit  of  creditors;  but  they  were  no  parties  to  any 
arrangement  to  that  effect,  nor  was  the  defendant  their 
tnistee:  he  therefore  was  bound  to  account  to  his  em- 
ployer. But  it  is  urged  that  the  defendant,  though 
acting  ^is  an  auctioneer,  was  apprized  of  the  situation 
in  which  Catling  stood,  and  therefore  must  be  deemed 
to  have  assisted  him  in  a  voluntary  preference  of  the 

creditor 
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creditor  to  whom  it  is  al 
has  been  paid ;  the  Det! 
to  what  extent  Callivg 
he  would  take  the  bene 
neither  could  he  have 
sued  him  foe  money  hat 

Alderbsn  J.  ]  am 
does  not  involve  the 
counsel  for  the  Plaintiff 
whether  CatHtt^s  assip 
question,  as»  whethei  h 
fendant.  Now  the  S 
auctioneer  while  Catlim 
and  as  agent,  he  was  bi 
who  employed  him. 
pointee,  was  the  paymt 
agent,  and  the  mere  inti 
unless  he  be  caught  wit 


(a)  AUtrtoH  J.  referred 
ibe  ftJIowing  caMi  argued  in 
Common  Heu  <£    Ltinau 


HARBHA 

The  Defendant  wu  empb 
by  the  Pbintiff  to  uU,  la  s 
ttiineer,  certiin  goodi  then  in 
Plaiutiff'*  po««euion.  Before 
tale  a  notice  waa  given  to 
Defendant  bf  tbe  auigneei 
tn  iDsolvcDt,  that  the  goodi  v 
thdr  property  a*  luch  awigo 
■nd  that  they  bad  been  fra 
alently  removed  by  colluaion 
tween  the  Flaintifr  and  the 
■olvent.  The  Defendant  a 
that  notice)  told  the  prope: 
and  fendered  an  account  ^ 
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on  of  the  goodi  by  ■ 
ctnrten  htra  and  the  in- 
;  and  upon  that  state  of 
ere  directed  by  PaiteionJ. 
a  verdict  for  the  Defend- 
ih  liberty  to  the  Plaintiff 
re  to  enter  a  verdict  for 
louQt  of  the  sale  in  case 
irt  should  be  of  opinion 
was  not  competent  for 
Andant,  in  the  peculiar 
a  in  which  he  stood  to 
intiff,  to  set  up  the  right 
the  present 


'  ground  that  an  agent 
Lccount  to  his  principal, 
mot  set  up  the  jiu  Urtii 
action  by  his  principal 
him.  He  relied  on  Nie- 
V,  KimviUt  (a).  Metier 
zpalrUk(b),  Stenard  v. 
\{c)i  Dixon  v.Hamondid), 
I  V.  Ogilbj  {t),  GBtiing 
at.{g)    A  rule  ni'jj  having 

Palled  and  Tomlinian 
i  canse.  The  argument 
jut  Irrtii  does  not  arise 
aa  ui  the  present  case, 
r  have  found  in  effect  that 
lintiff  had  no  property  in 
>ods  of  which  he  claims 
oduce.  The  Plaintiff  lias 
iperty  in  goods  which  he 
■i  by  fraud.  If  he  is 
kI  to  claim  the  goods,  he 
iliy  estopped  to  claim  the 
e  of  them ;  for  ihe  produce 
s  to  the  rightful  owner ; 
•  T.  Plutntr.  (A) 

a)  J  Mad.  47. 

b)  (,Mttd.i6o. 
t)  a  Catnpb.  344' 

d)  %B.i:fAU.3io. 

>U  IX.  C  C 


Wlgbtman.  As  against  the 
Plaintiff,  the  Defendant  is  es- 
topped by  his  own  act  to  set  up 
the  title  of  the  assignees>  for  he 
rendered  to  the  Plaintiff  an  ac- 
count of  the  sales  after  he  had 
received  notice  of  the  claim  of 
the  atsigneea. 

Cur.  adv.  vuk. 

AuawBsan  3.  We  have  heard 
this  case  argued)  and  have  con- 
sidered it ;  and  we  think  the 
direction  of  the  learned  Judge 
was  right,  and  (hat  the  verdict 
ought  to  stand.  There  are  many 
authorities  which  were  cited  for 
the  Plaintiff,  which  establish,  no 
doubt)  that  an  agent  must  ac- 
count to  hi*  prineipalisnd  cannot 
set  up  the  jiu  Ifriii  in  an  action 
by  his  principal  against  him.  The 
case  vf  Nicieliatt  v.  Knavilei 
is  a  distinct  authority  shewing 
that  an  agent  to  receive  for  the 
use  of  another  cannot  by  notice 
from  a  third  [erion  be  converted 
inio  an  implied  truitee;  and  that 
his  possession  is  the  possession  of 
his  principal.  The  same  prin- 
ciple which  depends  on  the  re- 
lation of  the  parties  as  agent  and 
principal  was  laid  down  by  the 
Court  of  King's  Bench  in  Dixtm 
Y.  Hamond;  by  the  Court  of 
Common  Pleas  in  Coiling  *.  Bir- 
nie  ;  and  by  the  Court  of  Exche- 
quer in  Roberts  v.  Ogitbj.  But 
we  ihink  all  these  case*  are  distin- 
guishable from  the  pre>enl>  upon 
the  ground  that  here  the  jury 
have  found  that  the  Plaintiff'* 
of  the  goods  arose 
fraud  concerted  be- 
tween  him   and    the    in> 


(0  9  Price,  369. 
Cs)  iBiagi.}3y. 
(A)   jJir.  Etf£.j6>. 
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It  a  clear  diit  if  the  iiuolvent  ii 

bad  put  the  ptod*  into  the  handi  « 

of  Uie   Defendant   for  sale,  hii  i 

aiugoee*  would  have  itepped  in  a 

■nd  claimed  the   produce  from  1. 

the  Defeodant)  and  that  the  in-  n 

■clvent   could    not  have  main-  tl 
tained  thii    action    after    nick 

claim.     Aod  we  think  that  (he  tl 

FlaintilTi  who  lake*  the  goodt  by  y 

a  fraud   between  him   and   the  tl 

ioMlvent)  can  be  in  no  be>ter  li 

■ituaCioa  than  the  insolvent  him-  b 

lelf.  o 

On  tbit  groundf  therefore)  we  C 

ibink  tbe  verdkt  in  thi»  cate  ma^  n 

well  stand  coniistentl^  with  the  u 

caiea  dted  on  behalf  tk  ihe  Plain-  p 

tifi*,  and  (be  Defendant  hai  the  C 
right  to  Kt  up  the  title  of  the 


Berrihan  v. 


Tbe  property 
In  treei  ia  in 
the  landlord  I 
(he  property 
in  buihei  ii 
in  the  tenant) 
even  where 

down  by  a 
stranger. 


A  T  the  last  York  assizes,  be 
had  a  verdict,  with  nomii 
of  trespass,  on  the  count  de  be 
Judge  reserving  to  the  Defend 
a  nonsuit  upon  the  follovring  f 
The  Defendant  being  in  the 
inga  field  let  by  the  Plaintiff  t 
term  of  years,  requested  W 
between  the  two  properties.  I 
Defendant  lopped  the  fence 
cuttings  to  Wardell,  the  Fiaiii 
the  trial,  that  according  to  the 
believed  he  was  entitled  to  thi 
by  the  Defendant  in  an  unskiil 
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!  tfaou^t  it  a  good  job,  sod  that  the  fence  was  the 
for  it. 

«  Serjt.  obtuned  a  rule  nisi  to  set  aside  the 
and  enter  a  nonsuit,  upon  the  authority  of 
rd  resolution  in  Herlakendett's  case  (n),  —  "  That 
s,  being  timber,  are  blown  down  by  the  wind, 
sor  shall  have  them  (for  they  are  part  of  his  in- 
ice),  and  not  the  tenant  for  life  or  tenant  for  years, 
they  be  dotards,  without  any  timber  in  them,  the 
for  life  or  tenant  for  years  shall  have  them," — and 
m  v.Palch{b),  where  ales)>or,during  the  term,  having 
vn  some  oak  pollards  growing  upon  the  demised 
es,  which  were  unlit  for  timber,  it  was  held,  that 
nant  for  life  or  years  would  have  been  entitled  to 
r  they  had  been  blown  down,  and  was  entitled  to 
ifruct  of  them  during  the  term,  the  lessor  could 
wrongfully  severing  them,  acquire  any  right  to 
and  consequently  he  or  his  vendee  could  not 
in  trespass  against  the  tenant  for  taking  them. 

pas  Serjt.  shewed  cause.  In  Channon  v.  Patch, 
sor  himself  had  cut  down  the  pollards,  which 

the  lessee's  term  he  had  no  right  to  do.  To 
lowed  him,  therefore,  under  such  circumstances, 
n  a  property  in  them,  would  be  to  enable  him 
:  advantage  of  his  own  wrong ;  but  that  decision 
incompatible  with  the  lessor's  having  an  imme- 
roperty  in  such  things  when  they  are  severed 
le  soil  by  the  act  of  a  stranger.  For  the  re- 
I  in  Herlafcenden'a  case  must  be  considered  to 
•nly  to  the  tenants  botes.     To  the  extent  of  what 

required  for  housebote,  ^rebate,  and  the  like,  the 
may  have  a  property  in  underwoods;  but,  as  to 


I  4  Cs.  Sep.  61. 


(A)  $B.tgCZii. 
C  c  2  the 
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the  residue,  the  property  must 
is  not  pretended  that  the  cuttii 
quired  for  botes,  and  the  wrc 
could  not  vest  in  the  tenant  wh 
was  clearly  the  property  of  the 

Jones,  in  support  of  his  rule, 
dted,  and  referred  to  Com.  L 
life,  or  years,  has  only  a  specia 
the  fruit  anil  shade  of  timber 
annexed  to  land,  4  Co.  62 1 
And  he  has  a  general  prop 
trees,  &&,  which  are  not  timt 
And,  therefore,  if  the  lessee  cl 
not  timber,  the  lessee  shall  ha^ 
&c.,  which  have  no  Umber  in 
by  the  wind,  &c.,  the  lessee  s 
So,  if  a  man  cut  down  timber-t 
trespass  in  respect  of  the  loss 
(hough  the  lessor,  or  any  one 
mand,  cut  them.     II  Co.  48  b. 


TiMDAL  C.  J.  This  case  re 
atioD  OS  if  it  had  been  sn  ai 
because  what  the  Defendant 
tenant,  who  carried  away  the  c 
a  good  job,  and  that  the  fence 
is  clear  that,  under  such  circun 
lie  for  the  tenant  against  Pead 
over  refinement  to  say  that,  bee 
of  a  fence  has  been  cut  than  thi 
the  landlord  has  a  right  to  cla 
complaint  was  rather  as  to  the 
the  cutting ;  but  the  question 
perty  in  the  cuttings  belonged 
according  to  the  old  authoritiei 
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is  ID  the  landlord,  and  the  general  property  in 
>  is  in  tile  tenant ;  although,  if  he  exceeds  his 
as  by  grubbing  up  or  destroying  fences,  he  may 
ble  to  an  action  of  waste.  "We  should  be  in- 
ing  a  distinction  never  drawn  before,  if  we  were 
ide  that,  when  a  tenant  cuts  rather  more  than  he 
the  property  in  bushes  so  cut  passes  to  the  land- 
The  rule  for  entering  a  nonsuit,  therefore,  must 
je  absolute. 

lELEE  J.  In  Datx^las  v.  Kendal  {a),  it  was  laid 
ihat  *'  the  lord  may  not  cut  down  any  thonis,  nor 

any  other  to  cut  them  down;  for  the  defendant 
beth   to  have  all  tlie  thorns  growing  upon  the 

and  that  prescription  excluded  the  lord  from 
any  thorns  there;  but  if  he  had  claimed  common 
MTj  only,  then,  if  the  lord  had  first  cut  down  the 
,  the  commoner  might  not  take  them ;  and  if  he 
t  down  all  the  thorns,  the  commoner  might  have 

assise."  The  tenant  has  the  general  properly  in 
tings  of  a  hedge,  whoever  cuts  it.  If,  by  his  per-, 
I,  a  stranger  cuts  improperly,  so  as  to  damage  the 
that  may  give  the  landlord  a  ground  of  action 

case,  but  the  property  in  the  cuttings  is  in  the 


iMQUET  J.  I  am  of  the  same  opinion.  I  do  not 
t  clear  that  the  cutting  in  this  case  is  to  be  con- 

the  act  of  the  tenant ;  but  that  is  not  material, 
lether  it  were  the  act  of  a  tenant  or  of  a  stranger, 
iperty  in  the  cuttings  does  not  pass  to  the  land- 
Herlakenden's  case  is  an  express  authority  on  the 
,  and   Chief  Baron  Comym,   afler  referring   to 

Reports,  adds,   "and,   therefore,  if  the  lessee 

[a)  Cro.Jac,  156. 

C  c  S  calf 
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1832. 


B£RRIMAN 

V. 
PXAOOCK. 


cuts  down  hedges,  or  trees,  not  timber,  the  lessee  shall 
have  them.'' 


Alderson  J.  concurring,  the  rule  was  made 


1 


Absolute. 


Nov.  la. 


An  attorney 
must  deliver 
his  bill  under 
a  G.  2.  c.  23* 
before  suing 
to  recover 
charges  for 
business  done 
at  quarter 
sessions. 


Sylvester  and  Another  v.  Webster  and 

Another. 

ASSUMPSIT  for  work  and  labour  as  attomies. 
There  was  a  charge  in  the  Plaintiffs'  bill  for  at- 
tending from  day  to  day  at  the  Sessions  House  at  Clerh- 
enwellf  to  see  whether  an  indictment  had  been  found 
against  a  party,  for  whose  appearance  at  the  sessions 
the  Defendants  had  become  bail ;  and  anotlier  charge 
for  attendance  at  the  clerk  of  the  peace's  office,  after 
the  sessions  were  over,  in  order  to  get  the  defendants' 
recognizances  discharged,  which  recognizances  were 
discharged  on  the  payment  of  a  fee  to  the  clerk  of  the 
peace. 

Save  these  items,  there  were  none  which  could  be 
called  charges  for  business  done  in  a  court,  and  the 
Plainti£&  omitted  to  deliver  a  bill  a  month  before  the 
commencement  of  their  action.  At  the  trial  before 
Tindal  C.  J.  a  verdict  was  taken  for  the  Plaintiffi,  with 
leave  for  the  Defendants  to  move  to  enter  a  nonsuit 
instead,  on  the  ground  that  the  Plaintiffs'  bill  was  open 
to  taxation  under  2  G.  2.  c.  23.  s.  23.,  and  that,  there- 
fore, it  should  have  been  delivered  to  the  Defendants  in 
the  ordinary  way,  a  month  before  the  action. 


Taddy 


IN  THE  Third  Year  op  WILLIAM  IV. 


389 


Taddy  Serjt  having  obtained  a  rule  nisi  accordingly) 
on  the  authority  of  Ex  parte  Williams  {a\  and  Clarke  v. 
Donovan  {b\ 

WUde  and  Andrews  Serjts.  shewed  cause.  The  Plaintiffs 
were  not  bound  to  deliver  a  bill  under  the  statute*  unless 
for  work  performed  by  them  in  the  character  of  attor- 
nies  in  one  of  the  courts  indicated  by  the  statute.  But 
mere  attendance  at  the  quarter  sessions,  to  see  whether 
aa  indictment  has  been  found,  is  not  work  done  in  a 
court,  or  done  in  the  character  of  an  attorney.  Theat- 
teodance  of  any  lay  person  would  have  answered  the 
purpose  as  well.  Still  less  can  attendance  at  the  o£Sceof 
the  clerk  of  the  peace  be  called  work  done  in  a  courts 
And  the  court  of  quarter  sessions  is  not  one  of  the 
couils  to  which  the  statute,  2  G.  2.  c.  23.,  was  meant  to 
apply.  The  object  of  the  statute  in  requiring  the  de- 
livery of  the  bill,  was  in  order  to  having  it  taxed,  and  it 
would  be  useless  to  require  such  delivery  in  cases  where 
the  bill  cannot  be  taxed ;  but  from  the  latter  part  of 
sect.  23.  2  G.  2.  c.  23.  it  may  be  inferred,  that  the  legisla- 
ture only  contemplated  taxation  for  business  done  in  a 
superior  court ;  for  the  bill  is  to  be  taxed  upon  the  appli- 
cation to  the  Lord  Chancellor  or  Master  of  the  Rolls^ 
'*  or  unto  any  of  the  courts  aforesaid,  or  unto  a  juc^e 
or  baron  of  any  of  the  said  courts  respectively,"  in 
which  the  business  contained  in  such  bill  shall  have 
been  transacted.  Clarke  v.  Donovan  was  decided  on  the 
authority  of  Er  parte  Williams^  in  which  there  was  no 
argument,  though  there  were  conflicting  statements  as 
to  the  practice  of  taxing  bills  for  business  done  at 
quarter  sessions.       But  in   Stephenson  v.    Taylor  (c). 


1832. 


Sylvester 
Webster. 


(a)  4  T,R.  496. 

(b)  sT.R.  694. 


(0  In  k  note   to  Ex  parte 
Willianui  4T.R.  X4a« 

Cc  4  BuUer 
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in  which  the  bill  might  have  been  taxed ;  but  the  court 
of  quarter  sessions  does  not  tax  bills ;  nor  the  Court  of 
King's  Bench,  bills  incurred  at  the  quarter  sessions, 
unless  Ex  parte  Williams  be  considered  an  authority. 


891 


18S2. 


Sylvester 
Wjebstsb. 


Taddy»     In   Clarke  v.  Donovan^  Lord  Kenyan  said, 
^*  there  was  no  reason  for  restraining  the  general  words 
of  the  first  part  of  the  clause,  which  requires  an  attorney 
to  deliver  his  bill  one  month  before  he  commences  any 
action  for  the  recovery  of  the  amount"     And  that  case 
has  never  been  impugned.     So  in  Smith  v.  Taylor  (a), 
Tindal  C.  J.  said,  *^  seeing  that  the  act  is  remedial,  it  is 
better  to  draw  in  a  case  on  the  extreme  verge  of  the 
rule,  than  to  leave  it  without."     The  delivery  of  a  bill 
for  all  charges  of  attornies  and   solicitors  concerning 
their  clients  or  masters'  suits  which  they  have  for  them, 
subscribed  with  their  own  hand  and  names,  before  such 
time  as  they  or  any  of  them  shall  charge  their  clients 
with  any  fees  or  charges,  was  first  required  by  3  Jac,  1. 
c  7.  which  recites,   ^*  That  through  the  abuse  of  sun- 
dry attornies  and  solicitors,  by  charging  their  clients 
with  excessive  fees   and   other  unnecessary  demands^ 
such  as  were  not,  nor  ought  by  theip  to  have  been  em- 
ployed or  demanded,  the  subjects  grow  to  be  overmuch 
burthened,  and  the  practice  of  the  just  and  honest  Ser- 
jeant and  councillor  at  law  greatly  slandered."     And  it 
is  consonant  to  the  uniform  spirit  of  the  legislature  to 
give  the  noost  extensive  protection  to  suitors. 

Cur.  adv.  vult. 

TiKDAL  C.  J.  The  point  reserved  in  this  case  was, 
whether  the  Plaintiffs*  ought  to  have  delivered  their  bill 
for  business  done,  signed  by  themselves,  one  month 
before  the  commencement  of  the  suit.     The  Plaintiffs 


(<i)   7  Bingb.  a6a« 


contend 
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Stlvjbter 

V. 

Webster. 


contend  that  the  statute  2  G.  2.  r.  23.  5.  23.  does  not 
apply  to  the  case  oF  business  done  at  the  quarter 
sessions;  and  even  if  it  does  apply,  that  there  is  no 
charge  for  such  business  in  the  present  bilL 

With  respect  to  the  second  point  however,  it  appeared 
upon  the  evidence  that  the  Plaintiff  made  a  charge  for 
attending  from  day  to  day  at  the  sessions  house  at 
Clerkenwelli  to  see  whether  an  indictment  had  been  found 
against  the  party  for  whose  apearance  at  the  sessions 
the  Defendants  had  become  bail ;  and  another  charge, 
for  attendance  at  the  clerk  of  the  peace's  office  after  the 
sessions  were  over  in  order  to  get  the  recognizances 
discharged,  which  were  discharged  accordingly,  on  the 
payment  of  a  fee  to  the  clerk  of  the  peace.  And  this 
latter  charge  appears  to  us,  at  ail  events,  to  be  a  charge 
for  business  done  at  the  quarter  sessions ;  for  the  dis- 
charge of  the  recognizance  must  be  taken  to  be  the  act 
of  the  Court  who  alone  have  the  authority  to  give  such 
discharge,  though  in  fact  it  is  handed  over  to  the  party 
by  the  clerk  of  the  peace  after  the  sessions  have  termi- 
nated. The  only  question  therefore  is,  whether  business 
done  at  the  quarter  sessions  is  within  the  meaning  of  the 
statute?  This  was  so  held  in  two  cases.  Ex  parte 
Williams  (a),  where  the  Court,  after  enquiry  made, 
reversed  their  former  decision;  ,and  Clarke  v.  Dono- 
van {b\  where  the  Court  of  King's  Bench  adhered  to  the 
decision  last  referred  to,  saying  '^  there  was  no  reason  for 
restraining  the  general  words  of  the  first  part  of  the 
clause,  which  requires  an  attorney  to  deliver  his  bill  one 
month  before  he  commences  any  action  for  the  recovery 
of  the  amount.'*  These  decisions  which  have  been  con- 
stantly acted  on  as  authorities  for  so  long  a  period, 
ought  not  to  be  overturned,  unless  the  Court  can  see 
most  clearly  that  such  construction  is  wrong ;  and  we 


{a)  4  r,  R.  496. 


(3)  sT.R.  694- 


cannot 
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cannot  arriye  at  such  conclusion.  It  is  an  additional 
argument  in  support  of  the  construction  which  they  give 
to  the  statute  2  6.  2.  that  by  the  subsequent  statute 
22  G.  2.  c.  46.  5.  12.  it  is  enacted  ^<  that  no  person 
whatsoeyer  shall  act  as  an  attorney  at  any  general  or 
quarter  sessions  of  the  peace  for  any  county,  &c.  within 
the  kingdom,  either  with  respect  to  matters  of  a  criminal 
or  civil  nature,  unless  such  person  shall  have  been 
admitted  an  attorney  of  one  of  His  Majesty's  courts  of 
record  at  Westminster^  and  duly  enrolled  pursuant  to 
the  act  2  G.  2."  Construing  the  two  statutes,  therefore, 
as  made  in  pari  materia^  there  seems  to  be  no  reason 
why  the  action  by  the  very  same  person  to  recover  fees 
for  business  done  in  the  court  of  quarter  sessions  should 
not  be  considered  as  subject  to  the  same  law  as  the  action 
"  for  fees  charges  and  disbursements  at  law  or  in  equity '' 
are  expressly  subjected  to  by  the  statute  2  G.  2.  We 
therefore  think  the  rule  for  entering  a  nonsuit  should  be 
made  absolute. 

Rule  absolute. 


18S2. 


Sylvester 

V. 

WsBsraR. 


Bell  and  Head  v.  Nixon  and  Davison. 


Nov.  %i. 


npHlS  was  an  action  of  assumpsit  brought  by  the 
Plaintiffs,  as  clerks  to  the  trustees  appointed  by 
virtue  of  an  act  of  parliament  passed  in  the  7  G.  4.  c.  74. 
for  making  and  maintaining  a  turnpike  road  leading  out 
of  the  Alston  turnpike  road  at  Branch  Endj  in  the 
county  of  Northumberland^  through  Calton  AUindale 
town  and  Allen  Heads  in  Cow^s  HiH  in  the  county  of 
Durham^  against  the  Defendants,  for  the  tolls  arising 
from  certain  toll-gates  upon  that  road. 

The 


Where  two 
persons  fill  the 
office  of  clerk 
to  the  trustees 
of  a  turupike 
roadi  both 
must  join  in 
executing  a 
contract  on 
the  part  of  the 
trustees,  under 
3  G.  4.  f.  xa6» 
J.  57- 
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Bell 

V. 

.  Nixon. 


The  declaration  was  Framed  upon  a  contract  or  agree- 
ment made  between  the  trustees,  by  Head  their  clerk, 
and  the  Defendants.  ^  The  Defendant  Davison  was 
surety  for  Nixon.  At  the  trial  before  James  Parke  J. 
last  summer  assizes,  a  verdict  was  found  for  the  Flain- 
tifis,  with  leave  for  the  Defendant  Davison  to  move 
to  set  it  aside  and  enter  a  nonsuit,  upon  the  ground 
that  the  agreement  should  have  been  signed  by  t)oth 
the  Plaintiffs.  By  the  3  G.  4.  c.  126.  s.  57.,  under 
which  the  trustees  named  in  the  local  act  were  directed 
to  proceed,  it  is  enacted,  *^  that  all  contracts  signed  by 
the  trustees  and  commissioners  letting  such  tolls,  or  any 
two  or  more  of  them,  or  by  their  clerk  or  treasurer, 
shall  be  good,  valid,  and  effectual,"  &c.  It  was  con- 
tended at  the  trial,  that  by  the  words  "  their  clerk,"  were 
meant  the  persons  filling  the  oflSce  of  *'  their  clerk,"  and 
that  inasmuch  as  both  the  Plaintiffs  filled  that  office,  it 
was  necessary  they  should  both  have  signed  the  agree- 
ment. The  declaration  originally  stated  the  agreement 
to  have  been  made  by  the  Plaintiffs  as  clerks,  &c.  But 
that  variance  was  amended  by  the  judge  at  the  trial. 


Maewether  Serjt,  having  obtained  a  rule  nisi  to  enter 
a  nonsuit. 


Spankie  Seijt.,  who  shewed  cause,  contended' that  the 
trustees  having,  under  5.  74*.  of  3  G.  4*.  c.  126.,  authority 
to  sue  in  the  name  of  their  clerk  or  clerks^  the  contract 
must  be  deemed  equally  binding  whether  executed  by  a 
single  clerk  or  many,  otherwise  the  commissioners  would 
not  have  been  empowered  to  sue  by  a  single  clerk.  If 
twenty  clerks  were  required  for  an  extensive  line  of  road, 
it  would  be  extremely  inconvenient  that  every  contract 
should  be  signed  by  all  of  them.  Besides,  the  signature 
of  one  might  be  taken  to  be  the  signature  of  all,  just  as 
the  execution  of  a  contract  by  one  of  the  members  of  a 

firm 
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firm  would  bind  all  the  others.  But  in  the  present  case, 
the  lessee  having  enjoyed  the  tolls  under  t)ie  contract, 
would  have  been  equally  liable  to  the  commissioners  if 
it  had  not  been  signed  by  any  one  on  their  part ;  so 
that  the  signing  by  either  of  the  clerks  was  immaterial, 
especially  after  verdict. 


1832. 


Mereuoether.     This  contract  was  entered  into  under  ti 
statutory  power,  and  in  order  to  make  it  binding  on  a 
surety,  the  power  should  have  been  strictly  pursued.    It 
was,  no  doubt,  competent  to  the  trustees  to  have  ap- 
pointed only  one  clerk,  but  they  having  in  fact  appointed 
two,  the  two  constitute  one  agent,  and  must  join  in  any 
act  to  bind  the  trustees.     The  object  probably  was,  that 
each  should  be  a  check  on  the  other,  or  at  all  events, 
that  the  trustees  should  have  the  benefit  of  their  com- 
bined judgment;  the  two  together,  therefore,  constituted 
the  trustees'  clerk,  and  not  one  singly.     Now,  where  a 
power  is  granted  to  two,  or  an  oifice  is  executed  by  two 
jointly,  both  must  concur  in  an  act  to  render  it  legal. 
Thus,  in  Auditor   Curlers  case  (a),   WiUiam  Curie  and 
Walter  Tooke  having  been  appointed  auditor  of  the  Court 
of  Wards,  Lord  Coke  says,  "  When  Walter  Tooke  died, 
then  William  Curie  remained  one  of  the  persons,  &c. 
and  the   king    might  add  another  to  him,  and  until 
another  is  added  his  voice  is  suspended,  as  in  the  case 
of  Hi/.  4.  35.  a«,   if  a  writ   issue  to  the   sheriffs  of 
London^  and  one  of  them  dies,  the  other  cannot  execute 
the  writ,  because  his  power  is  suspended  until  he  has  a 
companion  chosen  him." 

In  Salter  v.  Grosoenor  {b\  it  was  held,  that  if  an 
aggregate  corporation  consist  of  two  bailiffs  and  bur- 
gesses, &c.  the  two  bailiffs  make  but  one  ofiScer,  and  if 


(fl)  II  Rep. S' 


(b)  8  Mod.  304. 


a  lease 
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or  by  the  act  of  such  trustee,  commissioner,  clerk  w 
clerks^  or  any  of  them,  without  the  consent  of  the  smd 
trustees  or  commissioners;  but  that  any  one  of  such 
trustees  or  commissioners,  or  clerk  or  clerks  for  the  time 
being  to  the  said  trustees  or  commissioners,  shall  always 
be  deemed  to  be  the  plaintiff  or  plaintiffs,  defendant  or 
defendants  (as  the  case  may  be),  in  every  such  action  or 
suit" 

How  are  we  to  say,  that  if  trustees  have  appointed 
two  clerks,  perhaps  for  the  benefit  of  having  their 
united  judgment,  the  two  are  not  to  be  parties  to  a  con- 
tract which  is  to  bind  the  trustees  ?  It  is  like  the  case 
where  two  execute  the  o£5ce  of  sheriff  or  bailiff.  It 
seems  to  me,  therefore,  that  as  the  agreement  was  entered 
into  by  one  who  was  not  singly  but  jointly  the  clerk  of 
the  trustees,  they  have  not  pursued  the  authority  vested 
in  them  by  the  act,  and  that  this  rule  roust  be  made 
absolute. 

The  other  Judges  concurred,  and  the  rule  was  made 

Absolute. 


1882. 


Newark  Vouchee. 


Nov,  aj. 


THE  vouchee  in  this  recovery,  who  was  the  son  of  a 
peer,  was  described  in  the  dedimus  and  acknow- 
ledgment as  "  Charles  Henry  Pierrepoinlj  commonly 
called  Lord  Viscount  Newark  "  and  he  had  signed  the 
acknowledgment,  "  Newark" 

The  Court  having,  in  the  case  of  Tatton  demandant. 
Grey  vouchee  (a),  refused  to  allow  a  recovery  to  pass,  on 
the  ground  that  the  acknowledgment  had  been  signed 
by  the  son  of  a  peer,  with  his  name  of  courtesy,  and  not 
with  his  true  name, 


{a)  %Bingb,2J3i 


Bompas 


A  recovery 
suffered  by 
the  son  of  a 
peer  may  past, 
though  the 
acknowledg- 
ment be  signed 
with  his  name 
of  courtesy, 
and  not  with 
his  true  name, 
provided  he 
be  described 
on  the  record 
as  ^  common^ 
called  ]iocd$ 

ace." 
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Bompas  Seijt,  who  moved  that  the  present  recoveiy 
ght  pass,  distinguished  it  from  that,  by  the  circum- 
nce,  that  here  the  record  described  the  vouchee  as 
vmmonlt/ called  Lord  Nevcark;"  an  explanation  which 
I  not  appear  upon  the  documents  in  Tatlon  demaud- 
:>  Gretf  vouchee. 

Butf  the  Court,  rererrlng  to  another  report  of  that  case, 
d,  it  appeared  there,  not  only  that  the  documents 
tcribed  George  Harrtf  Grei/,  Esq,  as  "  commonly  called 
>rd  Grey"  but  that  that  expression  was  adverted  to 
the  judgment  of  the  court.  If  the  present  case  could 
re  been  distinguished  from  that,  which  appeared  a 
rsh  decbion,  they  would  have  allowed  the  recoveiy  to 


Bompas  argued  the  propriety  of  a  reconsideration  ot 
I  point,  and  dwelt  upon  the  hardship  of  compelling 
ord-by-courtesy  to  sign  his  name  as  a  common  person. 


The  Court  adverted  to  the  general  inconvenience 
»sioned  by  reversing  decisions  on  matters  of  prac- 
i,  and  Bompas 

Took  nolliing. 

Noo.  24.  This  day  Tindal  C.  J.  said,  the  Court, 
an  examining  the  record  in  Tatton  demandant,  Grff/ 
ichee,  found,  that  none  of  the  documents  described 
orge  Harry  Grey  as  "  commonly  called  Lord  Grey!' 
e  present  case  therefore  being  distinguishable  in  (hat 
pect,  they  ordered  that 

The  recovery  do  pass. 
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1832. 


Jackson,  Demandant ;  Warde  and  Wife, 

Conusees. 


Nov*  a4« 


'•5' 


T  T  PON  die  occasion  of  a  conveyance  required  on  the  A  fine  may  be 

part  of  the  trustee  of  one  Wilkins^  it   was    found  ^®^^  ^^  * 
\  .  trostee,  sub- 

that  the  trustee  had  been  dead  ever  since  the  year  1797,  stituted  for  a 

and  that  his  heir,  a  female,  had  married  one  Warde^  missing  trus- 

a  strolling  player,  many  years  ago,  and  had  never  been  5  (;,  -^  ^,  - -^ 

beard  of  since. 

Upon  this,  the  Chancellor,  under  the  authority  of 

6G.  4.  C.74.  S.5,  had  substituted  Joseph   Maberly  to 

join    in   the    conveyance  instead  of    Warde  and    his 

wife,  and 

Taddy  Serjt.  now  moved,  that,  under  these  circum- 
stances, this  fine  might  be  levied  by  Maberly  instead  of 
Warde  and  his  wife,  assuming  that  a  fine  might  be 
levied,  under  the  authority  given  by  the  above  statute 
to  the  substituted  trustee,  to  convey  and  assure ;  as  was 
the  practice  in  the  case  of  infant  trustees  empowered  to 
convey  and  assure  under  7  Ann.  c.  19.  3  Jtk.  164«.  479. 
559. 

TiNDAL  C.  J.     We  do  not  profess  to  investigate  the 
facts,  but  proceed  on  the  order  of  the  Chancellor. 

Fiat. 


Vol.  IX. 


Dd 
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1852. 


Navn  %4» 


Manesty  v.  Stevens. 


The  bail  are 
diachax^ged  if 
a  PUintiffon 
general  pro- 
cess declares 
as  executor. 


A    RULE   nisi  had  been   obtained   for  entering  an 

exonerettir  on  the  bail-piece,  on  the  ground  that 

the  process  and  affidavit  to  hold  to  bail  vere  general, 

and  the  declaration   special ;    viz.  by  the   Plaiptiff  as 

executrix. 

Jones  Serjt.  shewed  cause.  It  is  clear,,  from  the  au- 
thorities both  in  the  King's  Bench  and  this  Court,  that 
s;uch  a  variance  is  no  ground  for  setting  aside  the  pro- 
ceedings. Ljloyd  V.  Williams  (a),  Wea-oers  Company  v. 
j^o}rest  (i),  Watson  v.  Pilling  (c),  Rogers  v.  Jenkins  (rf). 
The  distinction  is  between  the  cases  where  a  process  is 
general,  and  the  declaration  special,  and  where  the  pro- 
cess is  special  and  declaration  general ;  for  which  latter 
variance  the  proceedings  will  be  set  aside;  Douglas  y\ 
Jrlam  (^),  Canning  v.  Davis  (g).  \l  was  once,  indeed, 
held,  that  although  the  proceedings  would  not  be  set 
uside  in  case  the  process  was  general,  and  declaration 
special,  yet  the  bail  would  be  discharged.  But  in  Ash- 
XjDorthv.  Ryal{h)y  it  has  b^en  expressly  decided  that  such 
a  variance  does  not  operate  in  discharge  of  the  bail. 


Wilde  Seijt.  in  support  of  the  rule.  The  decisions 
on  the  subject  of  getting  aside  proceedings  for  irregu- 
larity do  not  apply  to  motions  m  dischai^e  of  bail. 
And  the  case  of  AshworlA  v.  Myal  is  met  by  the  case  of 
Hally  v.  Tipping  (/),  in  this  court,  where  it  was  held 


{a)  3  miu  MI.     H  /T.  Bl. 

(b)  %  Sir,  1%$^ 

(c)  3B.iffB.4' 

(d)  I  B.  Iff  P.  3^3. 


(e)  8  T.  R.  416. 

ig)  4  Burr,  %4i7' 
b)  iB.l^AdoLi^n 


\ 


that 


IN  THE  Third  Year  of  WILLIAM  IV. 


401 


that  the  Plaintiff  should  lose  his  bail,  where  he  declared 
differently  from  his  writ     And  the  practice  established 
by  that  case,  which  has  never  been  overruled,  was  re- 
cognised in  Turing  v.  Jones  (a)  and  Dotiglas  v.  Irlam^  as 
being  the  practice  of  the  Court  of  King's  Bench.     That 
agrees  with  the  principle  acted  on  upon  other  occasions. 
Thus  if  a  plaintiff  arrest  a  defendant  upon  a  bill  of 
exchange,    he    may    declare   on    the  common    money 
counts,  but  the  bail  are  entitled  to  be  discharged  for  the 
variance.     The  rules,  therefore,  as  to  setting  aside  pro- 
ceedings, and  as  to  the  discharge  of  bail,  are  parallel, 
and  not  inconsistent  with  each  other.     In  Marzetti  v. 
De  Jouffroy  (i).  Lord  Tenterden  says :  "  With  regard  to 
the  objection  that  the  affidavit  shews  a  cause  of  action 
in  the  representative  character,  and  the  process  does  not 
describe  the  Plaintiff  in  that  character,  I  think  the  case 
falls  within  the  established  rule,  that  the  addition  of  the 
representative  character  is  not  necessary  in  the  process. 
1(  when  the  plaintiff  declares,  he  should  set  out  a  cause 
of  action   different   from    that   which    appears   in  the 
affidavit  of  debt,  the  defendant,  or  his  bail,  can  apply  to 
the  Court  for  relief." 

It  is  probable  that,  in  Ashworth  v.  Ryal^  the  distinc- 
tion between  the  two  rules  was  not  accurately  kept  in 
view. 

Cur.  adv.  xmlU 

TiNDAL  C.  J.  In  this  case  a  rule  has  been  obtained 
to  enter  an  exoneretur  on  the  bail-piece,  on  the  ground 
of  a  variance  between  the  declaration  and  the  process, 
the  Plaintiff  having  declared  in  the  character  of  ex- 
ecutrix, and  having  arrested  the  Defendant  in  her 
general  capacity. 

There  is  some  conflict  in  the  cases ;  but  the  Ck)urt  are 


1892. 


Manbstt 

STEVSN& 


[a)  s  T.IL  40t. 


{h)  Dovti,  Pr.  Casejf  41, 
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1882. 


Manbsty 
Stkvens. 


of  opinion  that  the  bail  are  entitled  to  an  eixmereiur^ 
where  the  delaration  is  on  a  cause  of  action  distinct 
from  that  disclosed  by  the  process,  as  here^  where  the 
process  is  general  and  the  declaration  is  particular,  in 
the  Plaintiff's  character  of  executrix.  The  variance  is 
not  such  as  the  Defendant  could  avail  himself  of,  but  we 
think  the  bail  are  entitled  to  do  so. 

Rule  absolute. 


Nov*  34* 


Vansandau  and  Tindale  v.  Browne, 


Vansandau  and  Brown  v.  Browne. 


An  attorney  Is 
not  compelled 
to  proceed  to 
the  end  of  a 
suit  in  order 
to  be  entitled 
to  his  costs, 
but  may*  upon 
reasonable 
cause  and  rea- 
sonable notice, 
abandon  the 
conduct  of  the 
suit,  and  in 
such  case  may 
recover  his 
costs  for  the 
period  during 
which  he  was 
employed. 


ASSUMPSIT  for  work  and  labour  by  Plaintiffs  as 
attornies.  The  Defendant  pleaded  in  each  action 
the  general  issue.  At  the  trial  before  Gaselee  J.,  London 
sittings  after  last  Hilary  term,  a  verdict  by  consent  was 
found  in  the  first  action  for  Plaintiffs,  with  64*/.  U.  ^d, 
damages;  and  in  the  second  for  78/.  2s.  4(/.,  subject  to 
the  opinion  of  the  Court  on  the  following  case :  — 

The  first-named  Plaintiffs,  at  the  time  the  debt  for 
which  the  first  action  was  brought  was  contracted,  were 
attornies  in  co-partnership  together,  and  were  retained 
and  employed  by  the  Defendant  to  defend  an  action 
brought  against  him  by  Carr,  Dodgson^  and  Co.  That 
action  was  commenced  in  April  1826;  and  in  Michael' 
mas  term  of  that  year  final  judgment  was  obtained 
thereon  by  Ccrrr,  Dodgson,  and  Co.  against  the  De- 
fendants The  amount  of  the  first-named  Plaintiffs'  bill 
for  defending  that  action,  and  for  a  motion  made  for  a 
new  trial,  was  87/.  lOs.  lOd.  On  the  9th  of  November 
1826  the  first-named  Plaintiffs  were  advised  by  counsel 

to 
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to  apply  for  relief  to  a  court  of  equity,  in  order  to  pre- 
vent execution  from  being  issued  on  the  judgment.  After- 
wards, and  by  the  consent  and  direction  of  the  Defendant, 
a  bill  was  filed  in  Chancery  against  Carr^  Dodgson^  and 
Co.  for  the  purpose  of  obtaining  relief  from  the  judgment, 
and  the  first-named  Plaintiffs  continued  to  conduct  such 
sui^  until  Easter  term  1828,  at  which  time  the  same  Plain- 
ti&  dissolved  their  co-partnership  ;  and  at  the  time  of  the 
dissolution  the  amount  of  their  bill  in  respect  of  the 
proceedings  in  Chancery  was  176/.  lOs.  4d,  over  and 
above  the  before-mentioned  sum  of  87/.  105.  lOd.f  the 
particulars  of  which  the  same  Plaintiffs  delivered  in  due 
time  before  these  actions  were  brought.  The  Chancery 
suit  still  remains  undetermined;  but  on  the  15th  of  May 
1830,  an  order  or  decree  was  made  by  the  Master  of 
the  Rolls,  whereby  he  directed  a  case  to  be  submitted 
for  the  opinion  of  this  Court,  and  that  case  has  not  yet 
been  argued.  About  the  month  of  April  1828  the  De- 
fendant paid  the  first-named  Plaintiffs,  on  account  of  their 
bill,  200/. 

The  second-named  Plaintiffs,  Vansandau  and  Browrij 
entered  into  partnership  as  attornies  in  Febmafy  1829, 
and  from  that  period  to  the  present  conducted  the  Chan- 
cery suit  on  behalf  of  the  Defendant,  and  with  his  know- 
ledge and  consent. 

There  were  letters  from  the  Defendant  of  June  1827» 
October  1827,  and  January  1828,  soliciting  indulgence 
in  respect  of  the  Plaintiff's'  demands;  and  one  of  March 
1828,  promising  payment  of  the  balance  claimed  in  the 
first  action,  in  a  few  days.  In  June  1828,  Vansandau 
apprised  the  Defendant  that  Tindale  had  quitted  the  firm, 
and  demanding  payment  of  the  balance  still  due,  said  he 
had  no  motive  for  exertion  in  the  Chancery  suit,  Brcwne 
▼.  Corrr,  till  it  was  paid.  In  May  1880  Vansandau^ 
complaining  that  the  old  balance  was  still  unpaid,  wrote 
to  say  he  would  make  no  further  cash  payments  in  the 

D  d  3  Chancery 


1832. 

Vansandau 

Browns. 
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Chancery  suit  In  August  and  September  18S0  Vm' 
satidau  threatened  to  arrejit  Defendant  for  the  balance 
still  unpaid,  and  called  on  bim  to  pay  the  costs  already 
incurred  in  the  Chancery  suit,  if  he  did  not  choose  to 
proceed  with  it.  The  money  not  having  been  paid, 
Vansandau  apprised  the  PlaintiCT  in  October  1830,  that 
he  had  commenced  actions  against  him,  and  Uiat  in  tlie 
second  action  against  him,  which  he  had  instituted  iu 
the  name  of  Vansandau  and  Brown,  he  would  seek  to 
recover  the  full  amount  of  business  done  after  the  deter- 
mination of  the  partnership  of  Vansandau  and  Tindaie, 
both  as  regarded  what  was  due  to  himself  individually 
as  also  that  which  was  due  to  the  partnership  of  Van- 
sandau and  Broom.  If  the  Defendant  did  not  assent  lo 
that,  he,  Vansandau,  wouhl  bring  a  third  action  against 
him  in  the  name  of  himself  individaally. 

The  PlaintifTs'  bills  were  delivered  to  the  Defendant 
a  month  before  the  action.  In  the  first  action  ihev 
were  signed  by  Vansandau  and  Tindaie  t  in  the  second 
by  Vansandau  and  Brown.  None  of  the  charges  were 
subsequent  to  April  1830,  and  the  present  actions  were 
commenced  in  (Jelaber  following. 

Tad(fy  Seijt.  for  the  Plaintiffs.  The  principal  ob- 
jection to  be  advanced  on  the  part  of  the  Defendant 
against  the  Plaintifls'  claim  is,  that  this  action  is  pre- 
mature,  and  that  an  attorney  cannot  sue  for  his  costs  till 
the  proceedings  which  he  has  been  retained  to  conduct 
have  received  their  judicial  determination.  But  such  a 
principle  would  operate  as  a  great  discouragement  to 
the  attainment  of  justice  by  the  assistance  of  professional 
men ;  and  it  has  been  expressly  laid  down,  that  an 
attorney  may  refuse  to  proceed  if  he  is  not  furnished 
with  money  to  carry  on  a  suit.     In  Rawson  v.  Earle{a), 

(n)  I  Mo.  Erf  Mai.  J38. 
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where  it  was  held  that  an  attorney  who  had  given  notice 
that  he  would  not  go  on  with  a  cause  in  the  Court  of 
Chancery  without  being  supplied  with  money,  had  a 
right  to  desist  from  it,  and  might  recover  for  the  Work 
done  up  to  that  time,  Lord  Tenierden  said,  **  It  is  not 
to  be  expected  that  any  attorney  will  carry  on  a  cause  of 
an  indefinite  length  unless  he  is  furnished  with  funds  so 
to  do."  The  case  reported  in  1  Sid.  31.  seems  opposed 
to  this,  but  the  facts  are  not  stated,  and  the  case  is  of 
doubtful  authority. 


4iD^ 


1832. 


VANSANDAlt 

Browma 


Joues  Seijt  for  the  Defendant.  Under  the  circum- 
^nces  Stated  in  the  cdse,  it  was  not  competent  for  the 
Plaintiffs  to  maintain  an  action  for  their  bill  of  costs^ 
until  the  suit  in  which  the  costs  arose  was  determined : 
the  obligation  being  founded  on  the  retainer,  which  con- 
tinues until  the  end  of  the  cause,  or  a  countermand : 
it  is  against  the  policy  of  tlie  law  to  permit  a  party  to 
recover  in  a  contract  pro  ratd  s  and  an  attorney  al- 
ways has  a  lien  on  the  proceeds  of  the  suit:  Com.  Dig* 
ifi/y.  (B)910.,  MuUop  \.  Backer  {a\  Drapers*  Company 
c.  Dam's  (6),  Tabram  v,  Horn,  {c)  The  Plaintiffs,  there^ 
fore,  ought  not  to  have  sued  so  soon,  or  have  split  their 
demand  into  two  actions.  The  contract  entered  into  to 
conduct  the  Defendant's  suit  was  an  entire  contract,  and 
the  Defendant's  right  to  have  it  treated  as  such,  cannot 
be  altered  by  any  change  of  partnership,  which  is  an  act 
of  the  Plaintiff^'s  unconnected  with  the  original  contract. 
If  the  attorney  be  Allowed  to  sue  for  his  costs  at  any  tim6 
before  the  business  he  is  engaged  in  is  concluded,  no 
line  can  be  drawn,  and  the  client  may  be  harassed  by 
multiplied  actions  for  the  costs  of  a  single  law-suit.  In 
Mordecai  v.  Solomon  ((f),  where  it  appeared  that  the  plains 


(fl|  sEaity  316. 
(i)  %  Atk.  495. 


(c)  M.  &  R.  aa8. 


Dd  4 


tiff^ 
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1892. 


Vansandau 
Browns. 


tiff's  brother  had  frequently  employed  an  attorney,  and 
had  always  paid  him  well ;  that  he  had  undertaken  to 
pay  the  attorney  in  the  cause,  but  had  not  brought  some 
money  applied  for  by  the  attorney;  that  judgment  of 
nan  pros  was  signed  for  not  making  up  the  issue;  and 
that  the  Plaintiff  was  in  prison  for  not  paying  the  costs 
of  that  ^dgment ;  —  the  Court,  upon  a  rule  to  shew 
cause  why  the  Plaintiff's  attorney  should  not  pay  the  costs 
of  the  judgment  of  non  prosj  and  the  costs  of  that  ap- 
plication, ordered  costs  to  be  paid  by  the  attorney  in 
the  cause.  And,  per  Curiam^  "  when  an  attorney  has 
commenced  a  suit  upon  the  credit  of  a  client,  he  ought 
to  proceed  in  it,  although  the  client  do  not  bring  him 
money  every  time  he  applies  for  it." 

In  Cresswell  v.  Byron  (a)  Lord  Eldon  says,  "  The 
client  may  discharge  his  solicitor;  but  I  do  not  know 
that  a  solicitor,  whatever  may  be  his  reasons  for  de- 
clining to  proceed,  can  claim  a  lien,  if  he  does  not  cany 
the  business  through  a  hearing.  If  that  could  take 
place,  there  might  be  numerous  claims  of  lien.  The 
Court  of  Common  Pleas,  when  I  was  there,  held  that 
an  attorney,  having  quitted  his  client  before  trial,  could 
not  bring  an  action  for  his  bill." 

In  Rowson  v.  Earle  there  had  been  a  decree,  and  the 
attorney  had  given  up  his  papers  and  lien  before  making 
his  demand. 

Here,  too,  the  signature  of  the  bill  in  the  second 
action  was  insu£5cient  The  charges  incurred  during 
the  period  in  which  Vansandau  carried  on  the  business 
alone,  ought  to  have  formed  a  separate  bill  authenticated 
by  his  separate  signature. 


TiNDAL  C.  J.     I  think  the  Plaintiffs  are  entitled  to 
recover  the  taxed  costs,  for  which  they  have  sued  the 


{a)  14  Fes,  37  c. 


Defendant 


*     ♦ 


li 
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DeFendant  in  these  two  actions,  with  the  exception  of 
the  charges  which  accrued  in  the  interval  between  the 
dissolution  of  the  first  and  the  formation  of  the  second 
partnership,  which  cannot  be  recovered  in  the  name  of 
either  of  the  two  firms  unless  the  Defendant  should 
consent,  in  order  to  save  himself  from  the  expense  of  a 
third  action,  to  be  brought  for  a  small  sum  in  the  name 
of  Vansandau  alone. 

The  objection,  however,  which  has  been  raised  to  the 
Plaintiffs'  recovery  is,  that  an  attorney  cannot  sue  for 
his  bill  till  the  business  which  he  has  been  retained  in  is 
terminated.  It  would  be  long  before  I  should  be  in- 
duced to  assent  to  such  a  proposition.  Suppose  the 
employer  to  become  insolvent  while  the  attorney  is  en- 
gaged in  a  long  and  difficult  suit,  it  would  be'hard  if  he 
could  not  recede,  —  resile,  —  from  such  an  engagement. 
I  agree  that  he  cannot  wantonly,  so  as  to  throw  un- 
expected difficulties  in  the  way  of  his  client,  take  the 
course  which  has  been  taken  by  the  Plaintiffs  here.  But 
have  they  wantonly,  and  without  sufficient  notice,  re- 
fused to  proceed  with  the  Defendants  cause  ?  So  far 
from  it,  the  Defendant  has,  from  the  month  of  June 
1828  to  the  present  time,  been  repeatedly  applied  to  for 
payment,  and  apprised  of  the  Plaintiffs'  resolution. 

It  is  said,  however,  that  there  are  authorities  in  support 
of  the  proposition  for  which  the  Defendant  contends. 
That  in  Siderfin  is,  no  doubt,  strong;  but  we  must  see 
whether  it  proceeds  on  just  principles,  and  whether  it  will 
apply  to  the  facts  of  the  present  case.  Now,  in  the  report 
in  Siderfiny  no  facts  are  stated  to  explain  the  decision  of 
the  Court.  It  may  be,  probably  was  the  fact,  that  the 
attorney  on  the  very  day  of  the  assizes  deserted  the 
conduct  of  the  cause,  giving  his  client  neither  time  nor 
opportunity  to  obtain  other  professional  assistance:  if 
so,  the  decision  of  the  Court  was  proper. 

The 


1832. 


Vansandau 

v. 

Browne 
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The  next  case  is  that  of  Mordecai  v.  Solomon.  There  it 
appeared  that  the  plaintiff's  brother  hod  frequently  em- 
ployed an  attorney,  and  had  always  paid  him  well;  that 
he  had  undertaken  to  pay  the  attorney  in  the  cause,  but 
had  not  brought  some  money  applied  for  by  the  attorney; 
that  jtidf^ment  of  non  pros  was  signed  for  not  making  ap 
the  issue ;  and  that  the  plaintiflT  was  in  prison  for  not  pay- 
ing the  costs  of  that  judgment :  the  Court,  upon  a  rule 
to  shew  cause  why  the  Plaintiff's  attorney  should  not 
pay  the  costs  of  the  judgment  of  non  jtros,  and  the  cottj 
of  that  application,  ordered  the  costs  to  be  paid  by  the 
attorney  in  the  cause ;  observing,  that  when  an  attorney 
had  commenced  a  suit  upon  the  credit  of  a  client,  he 
ought  to  proceed  in  it,  although  the  client  did  not  bring 
him  money  every  ume  he  applied  for  iL 

I  accede  also  to  that  proposition.  It  is  not  to  be 
supposeil  that  an  attorney  may  suddenly  give  up  his 
employment,  because  a  client  does  not  upon  every  occa* 
sion  yield  to  his  demand  for  money :  but  the  report 
states  no  facts,  without  whith  the  decision  cannot  be 
esteemed  of  great  value :  ex  facto  oritur  Jus  .■  and  for 
aught  that  appears,  the  conduct  of  the  attorney  might 
have  been  such  as  I  have  supposed  in  the  preceding 
case. 

The  next  authority  is  the  passage  in  14  Fes,,  where 
Lord  Etdoa  is  made  to  say,  "  The  client  may  dis- 
charge his  solicitor:  but  I  do  not  know  that  a  soli- 
citor, whatever  may  be  his  reasons  for  declining  to  pro- 
ceed, can  claim  a  lien,  if  he  does  not  carry  the  business 
through  to  a  hearing.  If  that  could  take  place,  there 
might  be  numerous  claims  of  lien."  What  was  passing 
in  his  I>ordship's  mind  must  have  been  with  reference 
to  the  attorney's  right  to  retain  his  lien  after  he  has 
ceased  to  conduct  the  cause; —  and  I  am  far  from  saying 
that  where  he  refuses  to  go  on  he  can  insist  upon  re» 
taiaing 
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Uining  the  papers ;  at  once  declining  to  proceed  him- 
self, and  precluding  his  client  from  proceeding  without 
him :  —  his  Lordship  then  continues,  "  The  Court  of 
Common  Pleas,  when  I  was  there,  held  that  an  attorney, 
having  quitted  his  client  before  trial,  could  not  bring  an 
action  for  bis  bill."  Here  again  we  have  not  the  facts 
on  which  the  Court  proceeded,  but  there  is  enough  to 
warrant  the  inference  that  the  attorney  must  have  de^ 
serted  his  client  suddenly,  and  have  left  him  unprepared 
to  act  for  himself. 

Then  we  come  to  the  case  of  Rowson  v.  Earle^  in 
which  Lord  Tentei^den  held,  that  an  attorney  who  had 
given  notice  that  he  would  not  go  on  with  a  cause  in  the 
Court  of  Chancery  without  being  supplied  with  moneys 
had  a  right  to  desist  from  it,  and  might  recover  for  the 
work  done  up  to  that  time.  And  there  is  no  authority 
for  the  proposition  on  which  the  Defendant  relies. 

When  we  observe  that  the  Plaintiffs  commenced  no 
action  till  October  1830,  and  that  all  the  business  charged 
for  ended  in  the  April  preceding,  we  cannot  say  that 
the  Plaintiffs  were  not  justified  in  refusing  to  proceed 
£urther. 

It  is  for  the  advantage  of  the  Defendant  that  the 
charges  for  business  done  by  Vansandau  while  he  was 
without  a  partner  should  be  included  in  the  second  bill. 
Those  charges,  however,  must  be  struck  out  unless  the 
Defendant  consents  that  they  should  remain.  As  to  the 
rest,  our  judgment  must  be  for  the  Plaintiffs. 


188^. 


Vansandau 
Browns. 


Gaselee  J.  I  am  of  the  same  opinion.  Since  the 
days  of  Siderfin  there  has  been  a  great  increase  in  the 
expense  of  conducting  a  cause,  and  it  would  be  hard  to 
compel  an  attorney  to  go  on  where  he  is  not  furnished 
with  the  necessary  funds. 

BOSANQUET 
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Browns. 


BosANQUET  J.  I  cannot  agree  in  the  position  con- 
tended for  on  the  part  of  the  Defendant)  to  the  extent 
to  which  his  counsel  pushes  it  It  is  true  that  an 
attorney  cannot  suddenly,  and  without  notice,  abandon 
a  client  to  his  prejudice  and  inconvenience;  but,  if  he 
gives  reasonable  notice,  he  is  at  liberty  to  discontinue 
the  conduct  of  a  cause,  and  is  not  bound,  at  all  events, 
and  at  great  expense^  to  proceed  to  the  end  of  a  suit 
and  all  the  proceedings  arising  out  of  it.  As  to  the 
case  in  Siderfin^  when  we  are  ignorant  of  the  facts  on 
which  that  decision  was  grounded,  and  find  that  Lord 
Tefiterden  expressed  a  contrary  opinion  in  Rcrwson  v. 
Earle,  we  may  fairly  exercise  our  judgment  on  the  point; 
and  it  seems  to  me  that  the  position  in  Siderfin  is  too 
extensively  laid  down. 


Alderson  J.  I  am  of  the  same  opinion.  All  the 
cases  cited  on  the  part  of  the  Defendant  are  consistent 
with  the  supposition  that  the  refusal  of  the  attorney  to 
proceed  was  such  as  to  render  all  the  business  done  un- 
profitable to  the  client;  if  SO5  and  the  throwing  up  the 
retainer  were  without  notice,  sudden  and  unreasonable, 
I  agree  in  the  opinion  expressed.  In  the  present  case, 
where  the  most  ample  notice  has  been  given,  we  may 
decide  consistently  with  that  opinion,  that  the  Plaintiffs 
are  entitled  to  recover  their  costs* 

Judgment  for  the  Plaintiffs. 
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Wall  v.  Lyon. 


Nov.  %6m 


"Q Y  an    order    of  Parke  J.     the  Plaintiff  had  been 
allowed   to  amend    his    declaration   after    plea  in 
abatement,  without  payment  of  costs. 

Ludtatc  Seijt.  moved  to  amend  this  order,  by  sub* 
stiluting  the  word  upoHf  for  the  word  without.  He 
relied  on  the  rule  o(  Michaelmas  1654,  s.  17,  that,  before 
the  declaration  actually  entered,  the  Plaintiff  may  amend 
his  declaration,  paying  costs  or  giving  an  imparlance^ 
at  the  Plaintiff's  election,  by  the  order  of  a  Judge  of 
the  Court  or  prothonotary :  but  after  it  is  entered,  if 
the  amendment  be  but  a  small  matter  that  doth  not 
deface  the  roll,  yet  that  before  issue  or  demurrer  entei*ed, 
it  will  be  amendable  by  rule  of  Court  upon  costs,  and 
liberty  to  plead  with  a  new  or  further  imparlance. 


Under  the  rule 
ofMicbaelmas 

party  has  a 
right  to  amend 
after  plea  in 
abateqaent  on 
payment  of 
costsy  but  the 
Courts  or  a 
Judge,  have  a 
discretion  to 
allow  him  to 
amend  without 
costs. 


TiNDAL  C.  J.  The  rule  is  not  so  worded  as  to  be 
obligatory  on  the  Court  in  the  negative.  It  is  a  general 
rule,  in  acting  on  which  the  Judge  may  exercise  a 
discretion,  and  there  is  no  ground  for  the  present  ap- 
plication. 


Gaselee  J.  The  rule  gives  the  party  a  right  to 
tmend  on  payment  of  costs ;  but  it  does  not  preclude 
the  Court  from  allowing  him  to  amend  without  costs. 

BosAMQUET  and  Alderson  Js.  concurring,  Ludlaao 

Took  nothing. 
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Nov*  a6« 


DiGBY  V.  Alexander. 


Judgment  of 
respondeat 
ouster  having 
been  given  on 
a  plea  of 
peerages  and 
a  verdict  hav- 
bg  afterwards 
been  obtained 
for  the  Plain- 
tifr>  the  Court 
refused  to  set 
aside>  upon  an 
afi&davic  of 
peerage,  a  writ 
of  ca*  sa, 
issued  against 
the  Defendant. 


JUDGMENT  of  respondeat  ouster  having  been  given 
upon  a  plea  of  peerage  in  this  case,  (see  ante^ 
vol.  viii.  416.)  the  cause  went  to  trial,  and  a  verdict 
was  given  for  the  PlaintiflP.  Whereupon  a  ca,  sa^  having 
been  issued  againsi  the  Defendant  in  June  last, 

9 

Taddy  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  on  an 
affidavit  that  the  Defendant  was  a  Scotch  peer,  the 
same  in  substance  as  that  on  which  the  Court  had 
formerly  set  aside  the  capias  ad  respondendum  against 
the  Defendant.     (See  antey  vol.  viii..  5.) 

Stephen  Serjt  shewed  cause.  The  required  relief  can 
only  be  granted,  and  that  by  supersedeas^  where  the  party 
is  named  as  a  peer  on  the  record,  or  has  sat  in  parliap 
ment.  Lord  Banbury's  case  (a).  Com.  Dig,,  Dignity^ 
F.  S.  Countess  of  Rutland's  case  {b).  In  the  matter  of 
the  Countess  of  Huntington,  (c) 

Where  he  is  not  so  named,  and  has  not  sat  in  par- 
liament, but  is  a  peer,  his  only  remedy  in  a  court  of  law 
is  by  plea  in  abatement:  Vin,  Abr.  Abatement^  F.  h. 
Lord  Lonsdale  v.  Littledale  (d).  Trustees  of  Taunton 
Market  v.  Kimberly{e).  The.  Defendant  here  having 
pleaded  his  peerage  in  abatement,  and  his  plea  having 
been  held  insufficient,  to  discharge  him  now  would  he 
in  effect  to  reverse  the  decision  on  that  plea. 

Here  the  Court  called  on 


(a)  7,Ld.Raymd,  1247. 
\b)  5  Rep.  a6.  b. 
(c)  I  Fentr.  %^Z, 


(^}  a  H.  BL  S67.  299. 
(e)  %mBLii%o. 


Taddy, 
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Taddy^  to  distinguish  this  case  from  Lord  Banburi/s.        18S2. 
Lord  Banbwyj  he  contended,  claimed  as  an  English        _  ^ 
peer,  the  Defendant  as  a  Scotch  peer ;  and  as  the  Scotch  9. 

peers  do  not   sit   in  parliament,  like  the  English^  by   Alexamm». 
virtue  of  a  writ  of  summons,  the  decisions  as  to  English 
peers  cannot  apply.     And  the  position  in  Lord  Ban- 
bwys   case,     that  the    Court    cannot  try   peerage  on 
motion,  is  too  general.     That  the  court  will  entertain  the 
question  on  motion,  appears  from  Trinder  v.  Shirley  (<i), 
and  from  the  first  decision  in  this  court  in  the  present 
case,   {ante^  vol.  viii.  55.)     It  was  there  held,  that  the 
fact  that  a  defendant  has  voted  for  the  sixteen  peers  of 
Scotland*    is   sufficient  to  authorize  this  Court  to  dis-> 
charge  him  from  a  capias  ad  respondendum :  and  after 
that,  it  would  be  inconsistent  to  refuse  to  discharge  him 
from  a  capias  ad  satisfaciendum  /  for,  as  a  general  rule,  a 
ca.   sa,    lies    not   except    where    a  ea.   ad  resp,   lies. 
Bac.  Abr.  {Execution).  ^Rep.  12.      And  the  Court  has 
jurisdiction,  although  the  Defendant's  title  do  not  ap- 
pear on  record ;  as  may  be  collected  from  Lord  SaviUfs 
case  (6),  and  from  the  form  of  the  writ  in  the  Regis- 
ter, 287  b.     Fitz.  N.  B.  247  c.     Then,  the  Defendant  is 
not  concluded  by  his  plea  in  abatement.     For  the  Court 
in  giving  judgment,  quod  respondeat  ouster^  have  not  de- 
cided that  he  is  not  a  peer,  but  that  the  plea  did  not 
allege  the  peerage  with  sufficient  precision.     And  many 
things  may  be  pleaded  in  bar  after  a  plea  in  abatement; 
as  outlawry;   2Lutw.l604!;  such   matters  as  a  party 
may  plead  indifferently  in  bar  or  in  abatement ;  as  alien 
enemy ;  property  in  a  stranger,  in  replevin.     Therefore, 
though  the  Defendant  has  not  correctly  availed  himself 
of  his  plea  of  nusnomer,  he  may  avail  himself  of  his 
peerage    in   another   form   and   for  another    purpose. 
yin.  Abr.  Abatement,  F.  b.,^  only  shews  there  can  be  no 
plea  in  abatement  after  imparlance ;  Lord  Lonsdale  v. 

{a)  DougL^S'^  {b)  Cro,Can20S» 

Littledale^ 


414 


CASES  IN  MICHAELMAS  TERM 


1832.        Littkdakf  that  a  party  cannot  object  matter  in  abate- 
DoBY        n^cnt  after  pleading  in  chief;  The  Trustees  of  Taunton 
V.  Market  v.  Kimberh/^  that  misnomer  cannot  be  objected 

Alcxandsiu    in  arrest  of  judgment,  but  only  by  way  of  plea  in  abate- 
ment 

TiNDAL  C.  J.  The  question  before  the  Court  may 
be  decided  on  a  short  point,  without  going  into  the 
early  and  abstruse  authorities.  Where  a  party  has 
privilege  of  parliament,  his  remedy,  on  arrest,  is  by 
plea  in  abatement,  or  by  application  for  a  supersedeas. 
The  Defendant  in  this  cause  pleaded  in  abatement;  in 
such  a  way,  however,  as  not  to  assert  definitively  that 
he  was  a  peer,  but  merely  to  allege  evidence  on  which  he 
might  go  to  a  jury  as  to  that  fact  The  Court  hel^  that 
plea  insuflBcient,  and  awarded  judgment  ot  respondeat 
ouster;  the  cause  went  on  to  trial,  and  a  verdict  passed 
for  the  Plaintiff.  Now  after  a  judgment  in  this  cause,  in 
which  the  Defendant  has  been  ordered  to  answer  over  as 
a  common  person,  he  is  estopped  to  apply  to  the  sum- 
mary jurisdiction  of  the  Court,  on  the  ground  that  be 
is  entitled  to  privilege  as  a  peer.  If  our  judgmc;nt  be 
unsatisfactory,  he  may  have  it  re-considered  on  a  writ 
of  error;  but  the  present  rule  must  be  discharged. 

Gaselee  J.  The  Court  have  indulged  the  Defend- 
ant by  setting  aside  the  capias  ad  respondendum  /  though, 
if  they  had  been  aware  of  the  case  of  Smithy.  Velars  [a\ 
it  is  probable  they  would  have  confined  the  rule,  to  dis- 
charging the  Defendant  upon  his  filing  common  b|il ; 
but  it  does  not  follow,  because  they  indulged  him  then, 
that  they  are  to  continue  the  indulgence  after  Uie  De- 
fendant's plea  in  abatement  has  been  over-ruled^  and 
the  cause  has  gone  on  as  against  a  common  person. 


(a)  jMod.sS. 


In 
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In  Smiih  v.  Villars^  the  defendant  pretending  to  be        1832, 
Earl  of  Buckingham^  and  being  arrested  by  the  name  of       _  '  -' 
J.  Fillars,  arm,,  upon  motion  concerning  bail  to  be  put  v. 

in  by  him,  the  Court  said,  that  he  might  without  pre-  Alexander. 
judice  put  in  bail  by  the  name  by  which  he  was  arrested; 
because,  being  a  civil  action,  he  need  not  join  in  the  re- 
cognizance, as  the  custom  is  in  criminal  causes :  and  that 
in  the  case  of  the  Earl  of  Banbury^  who  was  indicted  by 
the  name  of  George  Knowlesy  Esq.,  because,  by  the  course 
of  the  Court,  he  ought  to  join  in  the  recognizance,  and 
if  he  had  entered  into  one  by  the  name  of  George 
KnawleSj  it  would  be  an  estoppel  upon  him,  therefore 
the  Court  indulged  him  to  bring  others  who  gave  bail 
for  him  by  the  name  of  George  Knowles^  Esq.,  for  their 
act  could  not  conclude  him. 


BosANQUET  J.  This  Court  in  this  cause  cannot  re- 
cognize the  Defendant  as  a  peer:  he  might  have  so 
pleaded  in  abatement  as  to  raise  an  issue  on  that  point ; 
but  he  failed  to  do  so,  and  the  Court  decided  that  his 
plea  was  bad :  he  then  pleaded  the  general  issue,  and 
must  be  considered  to  have  gone  to  trial  as  a  common 
person.  It  has  been  urged,  that  after  the  indulgence 
granted  on  the  writ  of  capias  ad  respondendum,  it  would 
be  inconsistent  to  refuse  the  same  indulgence  on  the 
writ  of  ca.  5a.  But  after  the  party  has  had  the  oppor- 
tunity of  putting  his  claim  of  peerage  on  record,  and  the 
Court  has  decided  on  record  that  he  has  failed  in  his 
attempt,  they  cannot  now  try  the  same  question  on 
affidaviu 

The  writ  cited  from  the  register  appears  to  have  been 
a  form  of  supersedeas,  and  the  issuing  of  that  writ  is  not 
incompatible  with  our  refusal  to  interfere  in  a  summary 
way  after  judgment  on  a  plea  in  abatement. 

Alderson  J.  concurred  in  discharging  the  rule. 

Rule  discharged. 
Vol.  IX.  Ee 
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I  : 


Nov*  1^* 


Mellish  v*  Rawoon. 


II')' 


Plaintiff  pur.  rr.jjIS  was  bn  action  brought  kyi  the  I  holder  ackuiut 

liiarket  a  bill  the.  OfBWCl^   olii  a  «bJU>  ot'^xtb^^)    «n«lMWd)!  t^ 

drawn  by  De-  GuimarroemHt  Sib  d^Janti^tt^nsd  yajr aUd  Bti  sHttj;  dm 

at  Rio  Ja-    '  after  sigKt ;  .tbsjyate  of  ^xdiangev  lat^  wbifchilWibHI  sm^ 

veirth  and  to  be  }iaid^  b€&i%>  fesied^  (byfiiidoc888ientjaai;tbe)ibiil;al 

payablcat  aM.' per  milr'^o.  m:  //mJ.    .imI'/   '.;'!    .1)^^:...,,,,:  ji  j,:.' 
•ixty  days  *  « 

tight;  the  j  This  bill  bad^by  tbe^IKi^sndafitfa  onieryibeeD«iSBnd| 

exchange  fall-  f^i^  guJe  in  th&  monej  liwrketi  bind  ifafi  piirdha^td(bjr  th^ 

pureha^/^^  Pldintiff  oo  the  lOdi  pf  &/&^«fiferfi^8(H.  at  whkhlrinie 

Plaintiff  kept  the  Tate  ^of '  «06Qliangei :  v^aa'fititbei.ofpdai^iidkdors^  iflb 

thebiUn^rly  the;biU.<    '  .  ,  .  .l   -   .   .•:::  ^.;   ,!•  .S  i,.u 'vmu.  i:  ,m  Iik  :   •■: 
five  monthsy  v  ^ 

and  then  sold  >  T^^  Plainliflfikept  i(h^  bill  )iii  hispwiiliiaod^iAjthei 

it  again.  \b\,  of  Febmaiy  18f)irwben)it  ^vaaia^n  hoidHb3fi  hjoiia 

having  failed  thc^  watkctpwr put  into  drculatiao^/  i:^  ,M^  . :    [   r 
before  present-       Qidmatroens'  ^  ha viiig  t  iJA  e(l  before :  [the!  ^  bill  i  ireadied 

ment,  Pontiff,  j^^     ^j^^  Plaintiff  wast  oblifeot .  rid  payAfwihamuBlt  iw 

after  paying  rj  i-  j  i 

his  indorsee  dotste  ibe^iiKHint^l  &tKfi  ndvtisfaigftt  to  bocoHn^  at  «fi  Ithe 

theamountof  DefeDdant^itlte'drBw^iT^::)   h  )ri  .  n;  ji  ^   ,y,,o  -jjv  ;!  fi     !: 

the  Defendant,  i  'In^edratelyoAwv  tJie  AjfkXi  bamdintv  tHe  tPlaiajtiff's 

the  drawer:  haqtls  the  Irate  Q&eisfiliai^  begaarU>*6iHviiU>d  byi^theint 

Held,  that  ^jp^^i^aru  lBSU4iad  Men « foam; Mflfel  tpflTJtf.^  ^  \ 

the  jury  were  i  .  ^     -^ 

correctly  di-  ->!lt  wiis  provled  alb  fbej  tfitdi»UiB^  ifeffeignsvvbAlk\>«ert 

retted  to  con-  j^q^  j^aiMiliy  bbugU  ^wk  I  Bold  J  id  4he ,  oiarkeit  ftiD  die  pw^ 

looking  at  the'  l^ose  of  l5p^t:iiWiion,iaTid  lhat/tbii.cddrfeof*basiiiesrwa^ 

situation  and  »»|  geneiral,  'tiuit  tine jD^feodoet iCO|ildj  lujfc  bot  fcbdwf  thkt 

interestsof  i4j  exiuljRd.i  ...^.'M>'!;      .!.;:.■  /.i  .  .i  «.  -rf  j     •... .  ru.y '^',.  .  ■    - 
both  drawer  "  ^ 

and  holder,         >  Thcr«  was  no  fe vide«cie  pf ,  ooy  tfwcih r  juni^jj^ing  couiroe 

there  had  been  Ijating  been,  obseryed  ivHbti-etipeQtfta  liorei|^)bjHs  p0j^ 

unreasonable  i      l    i.  i        i    '» 

delay  on  the  part' of  the  thlttiiff  i^  fbtwtfrdibg  ftic#  biTT  fdr  a<(i<*e|!rtftn6t '  or  putf ing  k 

in  circulations  apd  lh^JMry)h»vingjfrMndifpr;|jMJj?li^i?^|iff»ld»feC^r^jri^fyj^^ 
the  verdict.  ;     ,  .         ,  ,     .         f  i       , 

able 
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able  at  a  given  lime  after  sight,  as  that  the  holder  should 
send  them  forward  for  acceptance  within  any  certain 
time;  as,  by  the  first  or  second  packet  which  sailed  after 
they  came  into  his  hands ;  on  the  contrary,  there  was 
conflicting  evidence  of  the  judgment  and  opinion  of 
menciiftncs  cm  that  point ;  some  stating  that  such  was 
their  mderstanditig  of  the  course  and  practice,  others 
statiog  that  they  understood  foreign  bills  were  Hsually 
kept,  whkiiut  b^ing  forwardied  for  aeeeptance^  as  ]&ng 
B  it  suited  the  cdnveaience'  or  interest  of  the  holder. 

Bat  it  appeared,  that  where  drawers  of  foreign  bills 
(M^able  «t  ahy  tine  ttfiier  sight  are  desirous  of  limiting 
fbe  tim4' of  their  <  respomsibility,  there  are  various  modea 
whiolfe  they  are  accustomed  to  pursue  to  attain  that 
sfajebt  I  Mneti  they  are  in  the  habit  of  sending  forward 
one  part  to  a  correspondent  to  procure  acceptance,  and 
bcingiagomther  pArt  of  the  bill  to  the  market,  upon 
vhicb!  is  obted  the  time  at  which  the  first  part  was 
forwarded ;  or,  they  make  it  a  matter  of  express  stipn-* 
Ittoo  with  the  purchaser,  that  the  bill  sold  shall  be 
•est  forward  within  a  Umiced  time. 

Itiwas  fHPOirod  at  the  trial  by  all  the  wknessen,  that  if 
the  bill  was  once  put  in  circulation,  it  might  be  sent  t^ 
•nyinrt  of  the  world,  and  kept  a  reasonabletime  by  each 
aiceeterru  holder  before  it  wa&  passed  on  to  die  tiexu 

TindA  C.  J.,  before  whom  the  cause  was  tried  at  x)m 
last  ZiOiMft>;t  sitthfigs,  told  the  jury  tiMt  they  were  to  de- 
termine on  theevidenee  before  them,  whether  tber^  had 
becniuv  unreasonable  delay  on  the  part  of  the  Pfaintifl^ 
the  boMer  lof  the  bill,  in  isending*  it  forward  for  accept* 
ance,  or  putting  it  into  circulation :  and  that,  In  order  to 
initpe  it  the  fii^opor  determination  of  that  question,  they 
WMie  to  take  tnio  tlileir  consideration  the  situation  and 
interests,  not  of  the  drawer  only,  or  of  the  holder  only, 
bot  the  sitbation  and  interests  of  both;  and  to  say, 
whether,  under  all  the  circumstances,  the  delay  in  this 

E  e  2  case. 
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case,  which  amounted  to  four  months  and  twenty-two 
days,  was  unreasonable  or  not. 

The  jury  having  found  for  the  Plaintifl^ 

Taddy  Ser]t  moved  to  set  aside  the  verdict  on  the 
ground  of  an  alleged  m'isdirection ;  contendinp(  that  the 
proper  question  for  the  jury  should  have  been,  Whether 
due  diligence  had  been  used  by  the  holder  in  sending 
forward  the  bill  for  acceptance,  or  putting  it  in  circu- 
lation, with  reference  to  the  interests  of  the  drawer. 

By  the  law  merchant  it  was  the  duty  of  the  holder 
either  to  put  the  bill  into  immediate  circulation,  or,  if 
he  kept  it  in  his  own  hands,  to  send  it  forward  for 
acceptance  by  the  first  packet  which  sailed  to  Rio  after 
he  received  the  bill,  or,  at  the  latest,  by  the  second.  If 
the  first  holder  has  a  right  to  detain  the  bill  for  five 
inonths,  so  has  the  second  and  every  subsequent  holder, 
and  the  drawer's  responsibility  may  so  be  protracted 
interminably.  The  holder,  therefore,  of  such  a  bill 
ought  to  proceed  with  the  same  diligence  as  the  Courts 
have  required  at  the  hands  of  the  holder  of  a  banker's 
check,  or  of  a  note  payable  on  demand,  who  by  laches 
in  presentment  loses  his  claim  against  the  maker:  and 
in  Muilman  v.  D^Eguino  (a)  Buller  J.  says,  "  If  instead 
of  putting  the  bill  into  circulation,  the  holder  were  to 
lock  it  up  for  any  length  of  time,  I  should  say  he  was 
guilty  of  laches." 

A  rule  nisi  having  been  granted. 


Wilde  Serjt.  showed  cause.  The  direction  to  the 
jury  was  correct.  It  would  greatly  clog  the  circulation 
of  foreign  bills,  and  be  prejudicial  to  commercial  inter- 
course, if  the  holder  of  such  bills  were  not  permitted  to 
consult  his  own  interests  as  well  as  those  of  the  drawer, 
and  were  refused  a  reasonable  latitude  as  to  retaining  or 


(a)  2H.Bl.s65. 


forwarding 


^^. 
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forwarding  the  bill.    .  Acpordjng  to   tbe  principle  for 
which  the  Defendant  contends,  a  merchant  who  has 
payments  to  make  abroad  must  purchase  his  bills  for 
tliat  purpose  at  the  preqise  tinfie  he  is  about  to  make 
the  payment.     But  at  that  time  it  may  happeii  that,  the 
market  may  be  insufficiently  supplied. with  the  bills  he. 
requires,  or  the   rate  of  exchange    may  be   ruiqously 
against  him.     It  is  essential  therefore  to  his  interests, 
and  tQ  the  ffee  circulation  of  such  bills,  that  he. should 
be  enabled  to  buy  them  when  induced  to  do  so  by  a 
favourable  state  of  the  market  or  of  the  exchanges,  and 
to  retain  them  a  reasonable  time  for  his  own  profit  or 
convenience.     In  the  present  instance  the  rate  of  ex^ 
change  having  fallen   immediately  after  the  purchase^ 
the  Plaintiff  was  justified  in  retaining  the  bill  with  a 
view  to  indemnify  himself  by  any  subsequent  rise.     The 
UnguagG  of  fuller  J.  applies  to  a  wanton  or  careless 
detainer  pf  >ihe  bill,  and  not  tp  a  detainer  essential  to 
the  interests,  of  the^  holder.     [^Alderson  J.  Fry,  v.  Hill  {a) 
explains   the  expressions   to  be  found  in  Muilman  v. 
D'EguinoJ\    And  there  is  no  danger  that  a  right  of 
retainer  for  such  an  object  .will  in  general  be  prejudicial 
to  the  interests  of  the  drawer,  for  after  any  long  detainer 
the  holder  will  suffer  more  by  loss  of  the  interest  of  bis 
money  than  he  can  possibly  gain  by  any  rise  in  the 
exchange.     At  all  events,  it   is  in   the  power  of  ,the 
drawer  to  secure  himself,  by  sending  out  one  part  of 
the  bill  to  be  accepted^  or  by  stipulating  for,  its.  trans- 
mission within  a  given  time. 

The  law  o^  France  {Code  de  Commerce^  liv.i.  tit.  8.  s.  1 1,) 
requires  that  a  bill  drawn  from  the  Continent  or  Isles,  pf 
Europe^  and  payable  within  the  European  possessions  of 
France^  shall  be  presented  wiihin  six  months  from  the 
date,  or  the  bolder  shall  have  no  remedy  against  the 
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4«S2^ 


BfBlXlSH 

Rawdov. 


drawer  or  indorser ;  but  in  the  law  of  England  there  Is 
no  such  rule  with  respect  to  what  are  termed  foreign 
l^ills.  The  drawer  must  Calculate  on  the  continued  sol- 
vency of  the  drawee;  for,  without  any  detainer  by  a 
holder,  the  bill  may,  in  passing  from  hand  to  h^nd,  be 
mouths  in  circulation  before  presentment  for  acceptance. 

'        ,  ,  ,  ,  '       r       . 

I  .  ^       . 

T 

Tadifyj  and  Andrews^  Serjt,  with  him,  in  support  <X 
the  rule,  contended,  that  the  holder  ought  not  to  bb 
permitted  to  consult  his  own  interests  to  the  Ifrjurfof 
the  drawer ;  that  no  instance  could  be  shown  in  which  & 
party  had  detained  a  bill  nearly  five  months  before  pre- 
senting or  putting  it  in  a  course  of  circulation ;  ah(l  that 
Bothing  but  vis  major^  such  as  embargo,  blockade,  or 
imprisonment,  could  justify  such  a  proceeding.  6ulUrh 
said,  in  Muilman  v.  UEguino^  "  due  diligencJe  is  the 
only  thing  to  be  looked  at,  whether  the  bill  be  a  foreign 
or  an  inland  on^ ;  and  whether  it  be  payable  at  sight,  at 
so  many  days  after,  or  in  any  other  manner." 


The  Court  said  they  would  take  time  to  consider,  not 
on  account  of  any  difficulty,  but  of  the  great  importance 
of  the  case. 

Ciir.  adu.  volt. 


■  '■  r 


•  - 1 


TiNDAL  C.  J.  The  rule  obtained  by  the  i3e(endafit  in 
this  case,  calling  on  the  Plaintiff  to  shoiV  cads^  tHiy 
there  should  not  be  a  new  trial,  proceeds  up6n  the 
ground  that  there  has  been  a  misdirection,  in  point  of 
law,  to  the  jury  on  the  trial  of  the  cause,  in  consi^ijuence 
of  which  misdirection  the  Jury  have  returned  theit  Verdict 
improperly  for  the  Plaintiff. 

The  rule  of  law  laid  down  to  the  jury  app^ir^  to  have 
been  substantially  this, — that  they  were  to  detdrlnine  on 
the  evidence  before  them,  whether  there  had  been  an  un- 
reasonable delay  on  the  part  of  the  Plaintid^  the  bolder 

of 
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of  the||}i|l^  ill  Sending  ^t  forward  for  acceptance,  or  in 
putting  ^  into  circulation  ;  and  in  order  to  arrive  at  the 
proper  determination  of  that  question,  the  jury  were  told 
diat^they  were  to  take  into  their  consideration  the  situ- 
^j^iofj  and  iijterests,  not  of  the  drawer  only,  or  of  the 
^9l())^r  only,  hu^t  the  situation  and  interests  of  both;  aria 
to  say  whether,  under  all  the  circumstances,  the  delay, 
|ip  l^i^^cj^se,^  which  amounted  tp  four  months  and  twenty- 
t^(f  ^d^y^y^y^as  unr^asjoriable  ot*  pot.  This  must  be 
^ti^^r^^  to  bp  the  substance  of  the  direction  ;  for  althougn 
r^i^l^^s  were  ipade  iqcidt^ntally  on  the  different  parts  6f 
tl)^  e^ic|ence  as  they  occurred  in  sun^ming  it  up,  this  was 
,tl>^|b^^is  ^of ^ti^e  charged  it  was  pointedly  laid  down  it 
^|he  b^ino^ng^  and  was  again  pointedly  recurred  to  at 
jth,e  eiul  of  jt^  and  there  can  be  no  doubt  but  that  the  jury, 
l^eing  a  special  jury  qf  mercban^,  understood  this  to  be 
tJ^Cir^le  a^4  guide  of  .thi^ir  judgment  upon  the  question 
.  bef^r^  theni^  and  acted  upqn  it  in  finding  their  verdict. 

Oil  the  part  of  the  Defendant  it  is  contended  that  this 

direction  was  wrong,  and  that  the  proper  question  for 

^beJun'  should  have  be^n,  whether  du^  diiiirence  had 

1^^^  )V^f 4  l^y  i^^  ho|der  in  sending  forward  the  bill  for 

acceptance,  or  putting  it  in  circulation,  with  reference  to 

t^ie  J^i^(er,est^  of  the  drawer:  and  it  was  urged,  in  the 

Course  of  the  argument,  that  by  the  law  merchant  it  was 

;%rrfffS^  pf  tlfp  hcJder,  ejther  to  put  the  bill  into  imme- 

y  4|a^^^|rcq|^ti,pn,  praj  if  hi^^kep    it  in  his  own  hands,  to 

,, semi  It  fpifward  for  acceptance  by  the  first  packet  which 

sailed  to  Rio  after  he  received  the  bill ;  or,  at  the  lattist, 

.,|^v,tb^  Sj^cotul.     And  the  point  now  to  be  determinedHj;)y 

1^  ^,  whether  i.he  q^uestion  submitted  to  the  jury  at  ihe 

trial  was  the  proper  uirectipn  or  not. 

'JThef'e  was  no  evi(|ence  in  the  cause  of  any  such  general 
U^yaryipjZ  course  havpg  been  observed  with  respect  to 
fcureigq  b^|ls  payable  at;  a  given  time  after  sight,  as,  that 
\vhp  kept  them  in  his  own  hands,  sent  them 

E  e  4  forward 
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fbt*\^ard  fdf  acceptance  withih  atiy  c^rtiiin  time,  tt,  for 
instance,  by  the  first  dr  dec^ond  packet  wKidi  saikMl  after 
\k^  eAvtit  to  his  hdmis/    Had  there  been  proof  of  any 
sudvgen^rbl  u^ge,  it  would  have  put  an^nd  to  ail  doubt; 
thie  patti^itould  be  taken  to  ha^e  dealt  with  eikrb  odier 
oFh' the  (boting  of ^udh  usage;  the  reaaonaAileLtiiaefar 
fbtWaKlirig  the  bill  wobld  have  been  then  marked  wid& 
^ki  samei  precision  as  the  reasonable  >ti|De  for  gifing 
notice  Of  th^  disiionour  of  iE^i  inland  bill;  and  ,tbe  only 
point  for  the  consideration  of  thfe  jury  would  tbea  bate 
been,  whether  the  brH  bad  been  sent  forward  within  soek 
liihited  tini^  or  not:     But  there  wa»  no  such  evidems 
of  usage^;  on  tlie   contrki-y,  there  was  cbnflioticig  evt- 
di^nce  6^ th^  judgment  and  opinion  of  merohanta^athat 
pdint  i  sbm^  stating  that  such  was  th^ir  understanditig 
of  the  totirse  ^tid  practice,   others  fki   the  contrary 
s^ttng,  ib^t  ihey  understood  foreign  blUa  Wei^e  usaalijr 
k^  w*ilhciut.bein^f<ir Warded  ibr.  accqptanbe,  4»J<»gB9 
it  ^ 'suited  vhe  interestsi  oir  convenience'  of  tihe  holderu 
Agiaf(»^  t<hf^re'is  kio  definite  timt  prescribed  by  tbekar 
c^  Engi&ndj  within  Which  such  presemment  for  jucep^ 
ai^ceWiU^^torkeplaoe.^    In  some  countriefi,  as  in  .fV^ofM, 
ihi  iixtits  Kvithin  Which  a  foreign  bill  payable. at  sigbti  or 
stihAf'^^teiUi  time  after,  must  be  presented  forti 
aWe^to^  tb^4raW^e,  one  fixed  byipOsitrre  Uwy 
to*  th^  pi(aoe?  where,  and  the  place  on  wiUcb  the  biil'is' 
d^aWTi;   '^^btfs,  for  instance,  wfeere  it  is  draw^  fioni  tbc 
<i0tit{fiikii6('  Europei  br  the  isles  of  j&uroji;^,  and  puiyabk 
Within  %h^lEi»ro/)^^l^  po^sesi^ons  of  FrofUe^such  pee^ 
s^llmerit^fot^atOdptaniee  must  be  made  wiliiin  siaL  moodii 
&brli  fhe  date  $^  in  default  of  Which^  the  Ji^dw  ead  have 
rior^tit^y  agaii^t  Cbe  drawier  or  iadorsers.    {Cods -de 
C^;)t^/-(^,  ^li^.  11  til^S.  s«lL)     But  lhere<  if  no  such: 
]^^  ih  ta^land}  i^nd  in  the  aibsenoe  of  anyrsiiebapositif« 
r^uMtidn^  or  of  tiny  genenral'  nslage^  )6r  t^ufs^  of  trader ' 
no  other  rule,  as  it  appears  tp  us,  5:an  be  laid  down  as 
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tbi}  lifl^it,  within  which  the  bill  must  be  forwarded  to  its 
clestinfttiODt  thlu)  that  it  must  take  place  within  a  reason- 
able lifne  tinkler  all  the  circumstances  of  the  case,  and 
that  tbel%  nnist  be  no  unreasonable  or  improper  delay. 

Whether  there  has  been  in  any  particular  case  rea^op- 
d>ieLdiligenoe  used,  or  whether  unreasonable  delay  has 
dioein'ted}  is. a  nsaxed  question  of  law  and  fact,  to  be  de- 
cidedi-by  the  jury  aci'mg  under  the  direction  of  the 
Judge,  iip6o  the  particular  circumstances  of  each  caset 
Tfaeijttdgnient  of  the  Cburt  of  Common  Pleas  in  the 
dse  of  MmhnanY.  D'Eguino  {a\  seems  to  us  to  lead 
direetl]^  to-  this  conclusion,  and  to  no  other.  And 
although  one  expcei^ion  used  by  Mr.  Justice  BuUer  in 
gtviogrJbts  j,udgmeiit»  is  much  relied  on  by  the  Defend- 
auti  Bmnelyi  that  *^  if  instead  of  putting  the  bill  into 
circnlation,  the:  bolder  were  to  lock  it  up  for  any  length 
of  time;,  1  should  say  he  was  guilty  of  laches,"  such 
oqnnsiQii,  .when  properly  considered,  only  leai^es  the 
mk  abbvfs  kid  down  as  uncertain  and  undefined  in  its 
appiiedtioni  as  it  was  before.  ^^  To  lock  the  bill  up  for 
BOjleDgth^of  time,"  does  not,  and  cannot,  mean,  that 
keqainj^  it:  in  his  hands  ibr  ally  time,  however  ahorty 
wouU-raaike  him  gailty  of  laches.  It  never  can  be 
reqaired  of  him^  instantly  on  the  receipt  of  it,  under  all 
disadiwstages,  ieither  to  put  it  into  circulation,  or  to  send 
itfdnlraid  td  the  drawee. for  acceptance.  To  hold  the 
piiifchHsclr  bonod  by  such  an  obligation,  would  greatly 
ifl^^lxde,'  if  not  altogether  destroy  the  market  ibr  buying, 
andrr  sdling  foreign  bills^  to  the  great  injury,  no  less 
thka<tivtfae  inconvenience  of  the  drawer  himself.  For 
if  kci  has  no  opportunity  lo  realize  his  biU  by  sale  at 
haoi^  be  cm  only  obtain  the  amount,  by  sending  it  out 
to  acorrespondeiit  at  the  place  upon  which  it  is  drawn, 
iBCttBticy;  I  thereby  delay,  expense,  and  risk:  and  if  the 
bajierianoi-teiW  aUowed  a  reasonable  discretion  as  to  the 
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tine'of  pairtkig  with  the  bill,  how  caD  the  drawfr  ^pect 
ko 'find  a  ready  sale?  The  meaning,  tbei^e^avetcof.il^.ex'* 
pMBsipa  above  refierrtd  lo  is,  and  indeed.lbe  very  (fprm^if 
the  empressicm  denbtea  it,  that  heifa/ust  not  lock  tbe  ^111 
ti^  for  an<  indefinite  time ;  that  there  mt^aUfbe  sofoe  Uwit 
toils  befing  Icept  irMR  cifcnlation;  and  what  Unit  cop 
there  4>e^  etcept  that  the  ctnie  during  which  k  h  io^^ 
tip  ^uM  be  reasond)te?  But  what; as  ori Ja;n$>t  roa/stonr 
able  ftr  that*  parpose,  a  jary  must,  with  the 4s4ii4%iH)9>^ 
itbethafdge^  tinder  tail  ibecirdiiO]i6Cance8*of<ihe  ^Duculur 
fy  'detemaine* '  .'   _.■■'.■»•      ,•,■'!'.-,   j  •  j  ••  r; 


In  the^^  pk-esent '  oase^  on  (he  lOtb  (Of  S^pimk^  JStW^ 

r die  bill  waseold  in.  ibe  inarket  by  thai  JPi^p^tih}^^^ 

tbtuter,  and  purchased  by  the  PlaintiSl .  li.n^^a^lkjpti^ 

tithe^PlaiDtW  in  hia  own  hands,  until  the  l%%  ot  Febrmfji 

IBSly.wlieii  it  "ivaii  ^agaifil  soU  h|y  hupn  iH;  the  n^arliiiBt 

md  piit  rintoeirdulaiioml     But  ithe  r^tecpf  ^^\^V^ 

jin  theiimarket  fdii  imtaedjaldy  after  ilhfii  ^rphs^  ipf 

die  bill)  hgr  the  Plaioti£^  and  daring  the  y^\^\^  pf  ^ 

ilitflnFaldorwn  to  the  Tery  tiijia  Of  the  $a|e  pC  thj»,l^ill  by 

iiim^  cnntinued^lowter thariitiwa^at  tb^ tiine4^)P4liiiuff 

jpaocbiiHedttiie  biLU    fFhe  pointy  tber^forM  j^l^i^^^af jiji^ 

.m^this'ioas^  is^  asi  before  ^obseirvedi  whielibec^  in  4et#f- 

nriiiingrtbe^udstion  qf  ineat^MiaUje  ti^^j4^|M^,9l'i!^>to 

iiipbkfexduflivelyitoithlii  iliteiiesjfa  K^r^tW  ^i^ai^NM,  tPfi  Wfty 

^^takeJii|to.imooittitv;lbfMd  of  tbah]vol|l^ie}^.0(!AQfij  ^^ 

•flnK)of  3opiDMii]dMre  fl^  do  r^erof^  la)ti  mPitf  ¥p!i9^a#l0fQ 

iimuriarov^catlilieftriBil,  .whj/Qh)s|ioa[f^iip^^^  ^j4ffy 

iffbtn  bokii^;  for  thall<pui!p0s^*to)ib^tipten6§|#^<>f,ihQ^ 

Thft  ifliensftrbf  )the  drawi^'ip,^  tfanftihe  liiUt  #h^Mbl  M^pir- 

a»nite^  a^;.efirlyi  is  possible  >afti^  (he  jbjEi^.4pId«iijti;  fir  tk 

Jongir  the  tdelay  the  rg^^eatJEir  <  tbti  tuk  }\^,  tuhH  (^ t^iiie 

insi^lv^icy:  df  lbs  dfl^i^ee«(    TheuiiUeresll  i»lf  lUa  b^dier 

is,  thkt  he.may  beaHojwed  ito  hetfpiJiebiIl|MnMtiiei»n 

ttilib^ a  f»rofit  loa  il,  or,^  at  all  eisei»tai|  saytei  JbiliiD9i»if'  ifrom 

k>9bi  iSd  long  as  the  exchange  refnains  iteadyy  ^^'  pt  all 

events, 


L» 


V-\ 


in14^i  rid^d  YtiM  bp  WIliLIABf  W. 


«S6 


etettt^  If  it  ti^^  after  he  lias  taUn  the  ^S&y^  hk  interest 
66its  tibt  tnatetkllly  dash  with  ihat  of  the  dmwer;  and 
on  such  a  cb^^  the  jury  would  probably  thinks  wki^ 
nefer^fibe  to  -thie  iwfierMt  of  both,  that  •  the  nsf enable 
time  fe^'sendilfig  forward  >^e  bill  was  satisfied  by  the 
dIeWMiet  6f  <a  Shorter  end  less  extended  perkdbf  time 
tbfQ  if  tih«  ititerest  of  the  hoUeif  and'  tkje  )dmw€^  wf^ 
in ceofiiisrandoompedtion  with  eilcihollierv  iSnt  H^m 
Im^pMsd  in  Uie  present  case^  the  exok^ngefatls  iilir 
niMifii«^  afbr»  the  sale  of)  the  bill,  ibhe  jury  nji^f  tjsito 
think  a  more  extended  period  might  fairly  and  jreasoso- 
iUy  be  allowed  tlie'holdet^  in  order  to  enable  htm ^^rad 
jAfif  to'ehdeavdar  tb  Inake  a  Uti  profit^  -or^  at  all  events, 
td  ^d^aiN^r^to  secure  himself  frtar  aiotual  leas.  /'And, 
cbnsideHiig  the  uatut^  of  the  tremaotlon;  6(  the  safe  of 
Use  t^lll  by  die  'holder;  the  form  of  the'  secuttty.ltseif; 
ind  t(if;e>  ^^pedii^nts  to  ^hich  the  drawer  mighf  ho^ 
Motit^iefit^  Mttiit'tMe  trme'  i(^  the  bill^  ciiksalatiori;  we 
(ini/k  a  jdry  well  w^rrantied  i»  eoming  tb  svich  d  oob- 
du^ibm  '  At  the  tithe  the  bill  was  soldepon  th^  market 
byriie^dMwer,  th6  rate  of  the  exdiaii^ibrthe)imllite 
im^  "g^^.^i  wtrieh  rate  ^was  upon'tiie  sale  definiihwl}^  £flU(d 
ss^AaV  at  lifhakh  the  biH'was  to  be  paid  >wheh<)diie. 
Ndw,  :aM}oegb'  the  ^Arawer  may  not  have^any  (direct 
'itafert^t'hhttself  iW  selling  his  billdt  the  tivne  Uien^Uffto 
h  iMI  ^the  hlghlagt  vklae '  iili  Bngtkhi  womeyy  yai  tk  is 
obvh^sly  ^  the  benefit  of  his  loeidtemer  (or  (coive- 
ftpOiKl^n^  the  di^Wee,  that;  he  shouldl  d^  sb;'un3much 
teibevglae  SO'  fixeidOB^he  mih^ei  attheitime  of>the 
Mde  fe  I  Ae  vakfe  at  whi^h  payment  is  to  l>e  Hiadei  at  ^Mio 
St  ibe^dtD^  the  bill  ibecoines  ^nev  The  higfaet,  fbere- 
t^T^  ttas'  vdiie  of  thd  milnes,  thei  smallisr  <Will  be  the 
mHi[iA)eriwhichr  it  iMili  reiquire  frovn  tUe  drawee's ifands 
to  soiak^  *fipi  «h&«tferling  stUn  expressed  hi  ithe  btllJ 

Itiwasittilihep  jutkPHfd  lat  the  trid,  that  fercigo/bUis 
«^  iOoo^iatitly  ^oght  and  i  sold  at  the  market  for  ^the 

purpose 
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purpose  of  speculation:  that  this  course  of. business  was 
so  general,  that  the  Defendant  could. not  but  know  that 
it  existed :  and  the  jury  might  probably  infer,  and  if 
they  did  so,  we  think  they  were  warranted  l^y  the  evi- 
dence in  so  doing,  that  the  Defendant  must  have  known 
that  the  particular  bill  in  question  had  been  purchased 
by  the  plaintiff^  for  that  purpose.  As,  therefore,  the 
drawer  chose  his  own  time  for  bringing  the  bill  into  the 
market,  the  jury  might  think  it  not  unreasonable  that 
the  purchaser  should  have  the  privilege  of  keeping  it 
until  the  state  of  the  market  was  such  as  to  enable  him 
to  part  with  it  without  any  great  loss.  And  if  such  was 
their  opinion,  we  are  not  able  to  say  that  it  was  un* 
reasonable  or  contrary  to  law. 

But,  further^  it  appeared  upon  the  evidence  at  the  trial, 
that  where  drawers  of  foreign  bills,  payable  at  any  time 
after  sight,  are  desirous  of  limiting  the  time  of  their  re- 
sponsibility, there  are  different  modes  which  they  are  ac- 
customed to  pursue  to  attain  that  object :  either  they  are 
in  the  habit  of  sending  forward  one  part  to  a  correspond- 
ent to  procure  acceptance,  and  bringing  another  part  of 
the  bill  to  the  market,  upon  which  is  noted  the  time  at 
which  the  first  part  was  forwarded ;  or  they  make  it  a 
matter  of  express  stipulation  with  the  purchaser,  that 
the  bill  sold  shall  be  sent  forward  within  a  limited  time. 
The  jury  in  this  ease  may  have  thought,  that  as  the 
drawer  had  recourse  to  neither  of  these  expedients,  he 
tacitly  permitted  the  purchaser  to  keep  the  bill  until  his 
own  interest  induced  him  to  bring  it  again  to  the 
market ;  and  that  he  had  not  abused  this  permission  or 
kept  the  bill  an  unreasonable  time  when  he  resold  it  at 
the  first  opportunity  which  presented  itself  if  not  of 
gaining  a  profit,  at  least  of  avoiding  a  loss.  It  is  truCf 
that  by  having  recourse  to  either  of  the  modes  above 
referred  to,  the  negociability  of  the  bill  is  clogged  whilst 
in  the  hands  of  the  drawer ;  but  if  the  drawer  may  limit 

the 
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the  time  his  bill  has  to  run,  but  does  not,  for  the  sake 
of  his  own  advantage,  the  jury  may  have  thought  that 
the  advantage  he  thereby  obtained,  was  in  the  nature  of 
a  premium  paid  to  him  for  running  the  risk  of  his 
drawee's  insolvency,  by  the.  extended  period  that  nijght 
elapse  before  the  bill  was  presented.  , 

Again,  the  holder  of  the  bill  has  at  all  times  a  direct 
interest  in  not  keeping  the  bill  out  of  circulation  a  longer 
time  than  is  necessary;  for  he  loses  the  interest  of  his 
money,  and  runs  the  risk  of  the  insolvency  of  the  parties 
to  the  bilL  This  check,  therefore,  which  must  ^ways 
operate  against  keeping  back  the  bill  capriciously  or 
Wantonly,  the  jury  may  have  considered  as  having  had  its 
due  effect  in  the  present  case,  and  as  justifying  them  ip 
making  a  more  liberal  allowance  of  time  to  th^  holder 
of  the  bill  before  he  is  to  be  compelled  to  put  it  in 
circulation. 

Still  further  it  was  proved  by  all  the  witnesses  on  the 
trial,  and  indeed  admitted  on  the  argument  of  this  rule, 
that  if  the  bill  was  once  put  in  circulation  it  might  be 
sent  to  any  part  of  the  world,  and  kept  a  reasonable 
time  by  each  successive  holder  before  it  was  passed  on^ 
to  the  next ;  so  that,   in  effect,   the  time  which  would 
elapse  before  it  was  forwarded  for  acceptance,  if  put  in 
circulation,  might  equal,  if  not  exceed  apy  period  fp^. 
which  the  bill  can  be  supposed,  under  ordinary  qi;cupi* 
stances,  to  be  kept  back  by  the  first  purchaser.     But 
whether  the  bill  is  locked  up  by  the  first  purchjiser, 
waiting  for  the  turn  of  this  market  in  his  favour,  or. 
whether   it   is   circulating    through    a   distant  part  of 
iurope  for  an  equal  space  of  time,  really  seems  to  make 
little,  if  any,  difference  with  respect  to  the  drawer's  jrisk* 
When  the  bill  is  circulating,  the  immediate  motive:  for 
forwarding  it  to  its  destination  will  be  a  rise  in  t^e  ex-*- 
change:  and  the  same  motive  will  equally  operate, ^c].. 
produce  the  same  effect  if  the  bill  still  remains  in  the 
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bamb  of  thp  original  puri^aser..  Perhap$  lhe.0a9e.pre' 
«^ted  it^lf  to  the  jpry  in  this  paint  of  vii9A^,.wbi&i( 
urejg^iDg  the  question,  whether  th^  bill  h^4  hednkiapt 
bnek  an  imrea«an«ii|le  time^  ^4(1,  %h^y  nmy  h^Teitfioqght 
there  was  no  objection  to  the  allowing  «  liberal  .(nti^Te 
of  tiqne  tp  the  original  boMer  before  he:pii|:Ui<^l|iUHi 
circi})f^tipn»  i»h<Bin  audi  wi^nld  be  confq$a^dy^:(d^#c4 
an4  allowed  to  successive  boUers  of  the  faote.  bil^  < 

.  Uppn  {the  «rhqle  we  ^fe  no  objection  to  tbe  Tfifivfiv^ 
laid  down  at  the  trial  for  the  j^ernfneni:  of  Ah€i  juttTtia 
the  consideration  of  the  question  before  them,  and  we 
think,  the  jUiry  h^ve  come  ^  a  propter  copelutibn>/lm  the 
evidence.  We  .therefiire  thivk  ibe  rule  for  a  MW.triitl 
must  be  discharged. 

RtHddischai^. 
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Grove  v.  Aldridge. 
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After  teizure,  M^^IS  ^M  the  dose  of  ati'  actit^n  ngdhist  the  sh^Hlf  rf 
•U^^®**  <Sltft5f  J^fiMT  A  fflls*  i^turii,  in  Which  the 

>Si.t  white  the  ^  the 'PlaitttHi;  with  10ft  damagfeSj  wfeh  lib^tyfer*  fh€ 

Detodant's  DdfendaM  to  taove  to  entel:  k  verdlfct  ttut  hkns^R    ' 

S^  tl^^  '^^^  ^^  t>roved  et  the  %rM  were,  tfat  tm  the  35W  bf 
Mttion  of  the  JufW  the  sheriiT  entered  under  a  jF.  Jk^  issoed  <by  the 
•Iwriff,  the  ptflkitiff,-  njmn  a  judgrAent  ^gned  by  hlhi,  on  the  l^A 
customs  seized  oftlitt  sanie  month,  agatii^t  ihe  Defendant  hfi  that  *^tlit 
them  under  a  Afterwards^  atid  whilst  the  "sheriflt  ^i^  jh'j^o^e^^n  of 
le^TpeMlty  *®  goods  under  such  writ,  and  befote  tey:^Me>''*6 
incurred  by       officers  of  the  customs  entered  to  levy  for  a  penalty 

the  Defondant  tecdvered  against  the  some  Defendant,  for  an  offence 
for  an  olTence  " 

against  the  rereauvlaws. 

Held,  that  the  ikeriff  was  justified^  fai  i«e«iihkh%  ni^h'Bma  to  the  wrft  bPfiJfit. 

!.  •> '  '  against 
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agtlMt^'the  ktwH  refafting' to  the  ciistotnf.  Tlte  ihfibttn- 
>tidti''U|KNi  4rbicb  this  penalty  had>  been  fecovei^d,  Wa(^ 
kid  befot^  k  likagistnire  aigainst  tb^  pwiy  eti  tb«  SA  df 
Jimr?  Dh^  D^ftivdant  bad  iipp^red  tlie^e«6  6nf  the  iMJ 
on  wMtdi  Mttn^  day  he  was  convicted  by  the  itiagikr^t^,' 
and  the  iifB«^rs  ienfered  wtdet^  tb^  ^ttf rtht  iistiM  o^ 
^«4V  ci^fi^tiMi.  Th«Ul^eHff>^n^^  the  gbbd»  fh' 
questioii'  lb  bli  taken 'for  the  penalty,  and  retilrrted  nilld' 
btmako^k^  wih  6fjiifit^{  and'  whether  »tii;h  tbttirh  Uras 
jiutWabki^iribthcque^rofi;    ^  >  '    '  '  *' 


ALbdiDG^ 
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>Wikk0Od)Spdnki€  Serjts.  showed  cause,  when  i4  ap^ 
pearing  that  the  point  to  be  determined  was  the  same  as 
m  Giles  t.  Grovery  ante^  p.  128.9  the  Court  postponed 
judgment  till  that  nmiii  ihnMy  haMiii  been  decided,  (a) 
The  House  of  Lords  having  disposed  of  Gilts  v.  Grocer^ 
judgment,  in  the  present  case,  was  now  delivered  by 

TiNDAL  C.  J.  At  the  time  this  case  was  argued  the 
c^^of  Cji&ltV,.(5[rf[i^T^aSi  imd^ci^^jip  ithe  Hblise  Af 
l^(«4$»  •aa^/tl^Pj  JMilgmepl^Qf  thi&  Coorfwiis  defi^red 
UQtil]  l^f  ?4^isiw.  ojC  tJb.^t:^s0«  Tb«  House  xif  Idordi 
has,  ho^0ver,^,$ia(pp,4w4ed  t^^  ruJe.ii^f  Jaw  ^.be^  Jtt>6t 
where  t|io  ^fiffisei^ej*  under  aj£^^*,  aud  afterislich  ^  "  ^ 
si^urt,  bii^t.befoKe  Ah«  sole  ynder  such  wrfc  a  Writ  of  ^  ir  ..  i  i  3. 
eou^Vw  swedoi*  a|i4  d^liver^  liQ  tb^  siberiff^  tbfe cixiw^  ;^  ^^  3  -^^ 
ir^tfi^lfd  10  Ihe  pripnity,  ^nUtbe  sheriff  raustaell  uiidec  j  v  2  ^  .<n 
t^e  exteiM;|w^n4  s^UsPf  theixroMrnfs  debt;.  befoteiheiseUk    ^  '^^^ '  •^(^'^i 

.  i  ■     '!  J        . ,  '     '•.'.;     '■ )     -.■'''  .1^  -.0  lir^'^v'A\i 

that  case^  tjiat  it  wpuM  be  iir^     ,ii,  ...-1^^  ;);{j 

proper  to  repeat  themliere.  0  (;  If.,  nc  loX 

(b)  Sec    Gi/p/     v.    .C?rwwiv^  9»  -^'^7  t:^lt^J^ 

That 


oc  •T':  '^ 


under  tbej^a.^)    1 

(a)  The  argumentSf  in  $ub<y 
tUnce  the  sam^  as  those  iii  Giles 
▼•  Gr^verf  have  been  so  fully 
wtet^  imi^  ^  th|B  jvdgipciit  pi 


«so 
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That  case  is  a  decisive  authority  in  favour  of  the  De- 
fendant, unless  a  distinction  can  be  made  between  a 
warrant  to  levy  a  penalty  given  to  the  crown  by  a  statute, 
and  an  execution  under  an  extent.  But  we  can  see  no 
sound  distinction  between  a  warrant  issued  to  recover  a 
debt  to  the  crown  and  an  extent  That  the  penUiyfn 
this  case,  after  the  conviction  before  a  oiaghttude^  con- 
stitutes a  debt  to  the  crown,  is  evident  from  die-lMCatk 
under  which  it  was  recovered,  which  enabled  *Mfe' in- 
former to  recover  the  same  ^^  either  by  infomiftMlioIr 
by  suit;"  and  after  a  judgment  in  a  suit  for  the^pdlf^ty, 
it  would  unquestionably  constitute  a  debt  to  the  or&ifh, 
If,  then,  it  be  a  debt,  whether  the  crown  seeks  t[>ttvy  ft 
by  an  extent,  or  by  a  warrant  against  the  good^  of  tte 
Defendant,  can  make  no  difference.  Indeed^  ia"^ift 
case,  the  information  was  laid,  and,  tberefere,  as  itip- 
pear^  to  us,  the  king^s  suit  begun  (if  it  had  beisffi9eee!l> 
sary  to  decide  that  question),  before  the  sabjeet  obttlndl 
his  judgment.  We  therefore  think  the  case  abcU^%ii* 
ferred  to  governs  the  present,  and,  con^ueiitly^  th)ft 
the  postea  must  be  delivered* to  the  Defendant  *"  ' 

Judgment  for  the  Dlsf&ilitt^. 


'..  ♦ 


,.  .ii 
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WooDHoufflB  v*  Jenkins. 

jTljlE  ibUowing  case,  by  the  dir«ctjoa  «i  the  VkCr  Tenant  for 
GhaqcdJor,  wb»  submUtod  for  thb  ofim^a  i>f  this  ^j^^ "in"*  Ae 

*''*^**^v—^  .  remainder- 

lX«der  tiie  lirottatioDs  oC  the  will  Qf  ffenr^.Soidiou^i  """  "*°  '"^' 
formerly  of  Manuden^  in  the  couoly  of  ^ss^f  ,  da^4  ^he  f^^  nincty-iiint 
3d  of  No9ember  1 743»  tbe  freehold  part  of  and .  ia  th^  yean,  and 
Sm  Tavern^  situate  in  tbe  jS/rtf»4i   in  tbe  patisb  0f  ^^""0  ^8^ac- 
&.  Martvp'in^the'FieUlSi  tn  tbe  couoty  of  MiddUs^  quainted  with 
was,  in  and  before  tbe  year  1790,  vastedj  as  to  one  their  title,  a 
undivided  thiiyl  part  thetieof,  in  £dwir4  SoiUhm*ses  of  ditioned  for 
}Sanude»y  since  deceased^  for  aa  estate  in  ^il  pnaleip  the  due  ob- 
po5se6«ioQ ;  and  as  to  one  other  undivided  third  part  '"y*"^*  °' 

^  ^  ^        *     \    their  covenant 

thereof,  in  Henry  Sauthause  of  SouthampUmf  siojce  de*-  for  quiet  en- 
ceased,  for  his  life,  with  remainder  to  Edtnf/t^d  Edward  PV^^^^-  ^'  S. 
SmUhousef  since  deceased,  tbe  eldest  son  of  the  ^ald  for  sixty  yearsi 
Henry  SoutAousei  for  an  estate  in  tail  male;  and  as  to  andcove- 
tbe  remaining  one  other  undivided  third  part  in  Edward  ^j^^^^^^ 
SouAouse  of  Starcross^  since  deceased,  for  his  life,  with  eviction  by 
remainder  to  Charles  SotOhouse,  the  eldtest  son  of  the  anyone  claim- 

•  11  i-^««^*  n  ••!   *"8»  under 

said  last-named  Edward  Southousey  for  an  estate  m  tail  j^,  s,t  or  by 
male,  with  other  remainders  over.  his  acts, 

In  or  about  the  month  of  September  1790,  the  said  J^nt'*^'//^"! 
Edward  Soidhouse  of  Manudetif   agreed  with   the  said  defaulu  pri- 
He^iry  Soidhouse  of  Southampton^  and  Edmund  Edward  ^>^y»  ^^  P">- 
Southousey  his  son,  and  with  the  said  Edward  Southouse      Tenant  for 
cfStarcrosSy  and  Charles  Southouse^  his  son,  respectively,  Hfe  and  his 
for  two  several  leases  to  be  granted  to  the  said  Edward  u^-     a   ^ 
Southouse  of  Manuden,   of  the   said   two   several  last-  without  issue, 
mentioned  undivided  third  parts  of  the  premises  for  ^' was  evicted 

'  '^  by  the  next 

raaainder-man  in  tail.     Held,  that  E,  S,  was  not  liable  on  his  covenant  to  fV,f  the 
eviction  being  by  title  paramount,  which  E,  S.  had  no  means  of  defeating. 

Vol.  IX.  F  f  two 
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l^i^^       two  aeveral  terms  of  ninety-nine  years  each,  ^^]c0ain 
\^>^S^     annual' rents;   and  two  indentures  of  lease) weir^^^xe- 
V.  cuted  in  conformity  with  such  agreement  Qn  the  29tbof 

sJ*NW<p.      September  1 790 ;  one  of  them,  between  the  said  Hemy 
sSouthoufe  of  Southampton,  and  the  said  Edfnimd  li^mrd 
\Souikause  (described  as  the  eldest  son  and  heir  of  tbe 
;  said  Henry  Souihouse),  of  the .  one  part,  and  the  said 
Edward  Souihouse  of  Manuden,  of  the  other  partf  tbe 
.other,  between  Edward  Sout house  ofStarcro^  §n4  O^rks 
SotUhou$e  (therein  described  as  his  son  andiieir)^.9f  tjbe 
one  part,  and  Edward  Southouse.  of  ^Mcmude^^  of  the 
other  part.    In  these  leases  the  lessee  coyen^ted  lu  tbe 
usual  way  to  pay  rent,  and  the  lessors,  for  themselves 
severally  and   respectively,  and  for  thebr  sfiiv^fal  and 
respective  heirs,  <  executors,  administratoipB,  and^ss^^ 
and  for  each  and  every  of  th/em»   covenanted^  pro- 
mised, and  agreed,  to  and   ^\i\\  the  ije^seei^  the, said 
Edvuard  ^outhouse    of  ManudeUf  .bjs    exi;ciitQrs,(  ad- 
ministrators,  and  assigns,,  that.  h^.  tke.jsai^.  i&M^^ 
Souihouse  of  Manudeuy   his   executors,  admjnistrfftan» 
and*  pssigns,  paying  the  said  rent,  and  observii^  aod 
performing,  fulfilling  and  keeping  all  and  every  the 
covenants,   clauses,    provisos,    condition^   and  ^^reft- 
iments  which  on  bis -part  were  or  ought. t9  .be;,pai<i^  ^ 
^^vedft  ful6JIe(},  and  kept,  aboul4&i)d,p^ig^  pqapeabl^ 
^4  qpifl^lj^  l^oye,  hgld,  us^  9cc,wRy>  p03ge^S  am^eijjpy 
.the^said  messuage  or  teuem^nt.ond  oth.er  the.saAd  thfffaby 
demised  premises,  with  the  appurtenanc^es,  for  and  during 
4he  said  term  of  ninety-niuie  year$  tbei:eby,grai»ted,  witik- 
out  ^ny  let^  suit^  trouble,  denial,  eviction,  fain^r^oice,  or 
interruption,  of  or  by  them  the  lessors^  or  either  k^  them, 
tb^ir  or  either  of  their  heirs  or  assigns,  or  of  or  by  any 
Other  person  or  persons  whomsoever  lawfull|y  jdaimiog 
or  to  claim  by,  from,  or  under  him,  thqp,  .pr,  apy  of 
jhem,  or  by  or  chrough  h|s,,  Xheir,  or  nny.^f  their  acts, 
\jnean8,  con3ent^\or procurement  m    i/  , 

Before 
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BeTore  and  at  the  lime  oF  Ae  agreement  for  the  said  t6S8. 
itkiesiiif  1790,  tlie  said  Edward Soufhtmse  of  Manuden 
was  awafe  of  aiod  acquainted  with  the  state  of  the  title 
of  ifae  lessors  respectively  to  the  said  premises  thereby 
demisiKl.  And  in  the  year  1791  the  said  Hemy 
SoMottse  of  Southampton  and  the  said  Edmund  Edward 
Sottthouse^  ihis  son,  agreed  with  the  said  Edward 
SouthaiM  of  Manuden  to  give,  and  made  and  exe- 
cuted and  delivered  to  him,  a  bond  in  the  penal  sum 
of  ^002.,  ifae  condition  of  wjiich  recited  that  in  and  by 
a  certain  indenture  of  lease,  made  in  September  1790, 
between  the  said  Hewy  Southouse  and  Edmund  Edward 
SoiUhousie^  the  obligors,  of  the  one  part,  and  the  said 
Edward  Southouse  of  Manuden  of  the  other  part,  the 
^siA  Henry  Southouse  and  Edmund  Edward  Bouihouse 
did^  4br  the  coirsiderations  therein  mentioned,  demise, 
leasee  set,  and  to  iarm  let  unto  the  said  Edward 
Southtnt^ey  his  executors,  administrators,  and  assigns, 
all  that  one  undivided  third  part  or  share  of  and  in  the 
freehdd  patt  of  the  said  tavern,  and  then  in  the  occn- 
patioD  of  the  above-named  Edward  Southouse  of  Manu^ 
den,  for  and  daring,  and  unto  the  full  end  and  term  of 
ninety-ntae  years ;  that  the  said  Hairy  Southausej  the 
^ligor,  was  entitled  to  the  said  third  part  of  the  said 
premises  for  the  term  of  his  natural  life  only,  and  the 
said  Edmund  Edward  Southouse  was  entided  thereto  as 
tenant  m  tail,  after  the  decease  of  the  said  Henry 
Southouse  i  that  they  being  desirous  to  save  the  expense 
of  a  recovery,  and  that  the  said  recited  lease  might 
be  iMIy  peHbrmed  for  and  during  the  term  aforesaid 
bysueh  person  or  persons  as  should  take  the  inherit- 
ance of  the  same  premises  in  remainder,  and  that 
the  said  lease  might  continue  and  be  in  force  for  the 
term  albrtsaid,  had  agreed  to  enter  into  the  bond 
or  obligation  aforesaid:  and  the  condition  was,  that, 
if  the   said  Henry  Southouse^   and  Edmund  Edward 

F  f  2  Southouse^ 
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J  832.  Souihausef  or  eidier  of  them,  their  or  either  of  their 
heirs,  executors,  or  administrators,  should  fulfil,  per- 
form, and  keep,  or  cause  to  be  done,  fulfilled,  per- 
JfNKors.  formed,  and  kept,  the  several  conditions,  clauses,  and 
agreements,  contained  in  the  said  recited'  indenture  of 
lease  which  were  therein  agreed  to  be  done,  fulfilled, 
performed,  and  kept  by  and  on  the  parts  and  behalf  of 
the  said  Henry  Soutkofise  and  Edmund  Edward  Sotdhouse^ 
their  heirs  and  assigns,  then  the  above  written  obK- 
gation  should  be  void  and  of  non-efiect,  otherwise  to 
remain  in  full  force  and  virtue.  In  the  year  1192  a 
similar  bond  was  given  to  Edward  Southouse^  of  Ma- 
nudenf  by  the  said  Edward  Southouse,  of  Stmcross^  and 
the  said  Charles  Southouse  his  son. 

In  Hilary  term  1795,  the  said  Edward  Stmihonse^  of 
Manudenj  suffered  a  common  recovery  of  the  said  un- 
divided third  part  of  which  he  himself  was  so  seised  in 
tail,  and  thereby  acquired  an  estate  in  the  same  in  fee- 
simple. 

By  an  indenture  made  the  2d  of  March  IT95,  be- 
tween the  said  Edward  Southou^e^  of  Manuden,  of  the 
one  part,  and  Joseph  Allen  and  Charles  Harftutn  of 
the  other  part,  it  was  recited  that  the  said  Edwatd 
Sotahouse^  of  Manuden^  being  entitled  to  one  undivided 
third  part  of  the  freehold  part  of  the  said  premises 
called  the  Sun  Tavern^  in  his  own  ri/^t,  and  to  one 
other  undivided  third  part  thereof  by  virtue  of  a  lense 
for  ninety-nine  years  to  him  granted  by  HeniySouihmse, 
and  Edmund  Edward  his  son  and  heir,  and  to  tde  re- 
maining undivided  third  part  thereof,  by  virttke  of  a 
lease  for  ninety-nine  years  to  him  granted  by  Edward 
Southouse  and  Charles  Southouse  his  eldest  son,  bad 
agreed  to  grant  to  the  said  Joseph  Allen  and  Charles 
Haiman^  their  executors,  administrators,  and  assigns, 
a  lease  of  the  freehold  part  of  the  said  premises  called 

the  Sun  Tavern^  for  the  term  of  sixty  years,  at  and  under 

the 
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the  jearly  rent,  covenants,  provisos,  and  agreements 
thereinafter  contained ;  and  it  was  witnessed,  that  in  coo- 
sideratioQ  of  the  yearly  rent  and  covenants  thereinafter 
reserved  and  contained,  and  which  on  the  part  and  be- 
half of  the  said  Joseph  Allen  and  Charles  Harmatif  their 
execators  and  administrators,  were  and  ought  to  be  paid, 
dooe^  and  performed,  he,  the  said  Edward  Souihouse 
of  Mamtden  demised  unto  the  said  Joseph  Allen  and 
Charles  Harman^  their  executors,  administrators,  and 
asfiigos,  the  freehold  part  of  the  said  tavern,  to  hold  the 
same  unto  the  said  Joseph  AUen  and  Charles  Harman^ 
their  executors,  administrators,  and  assigns,  from 
Christmas-day  then  last  past,  for  the  term  of  sixty  years, 
yielding  and  paying  therefor  yearly  during  the  said 
term  unto  the  said  Edward  Souihouse  of  Manudeuj  his 
executors,  administrators,  and  assigns,  the  clear  yearly 
rent  of  61/.  payable  as  therein  mentioned.  And  the  said 
JSdward  Souihouse  of  Manuden  for  himself,  his  executors, 
administrators,  and  assigns,  did  thereby  covenant,  pro- 
mise, and  agree  to  and  with  the  said.  Joseph  Allen  and 
Charles  Harman^  their  execators,  administrators,  and 
assigns,,  that  he  and  they  well  and  truly  paying  the  said 
yearly  rent  of  61^  at  the  days  thereinbefore  limited  for 
the  payment  thereof,  and  observing,  performing,  ful- 
filling, and  keeping  all  and  every  the  covenants  and 
agreements  in  the  said  indenture  contained  on  the  part 
and  behalf  of  the  said  Joseph  Allen  and  Charles  Harman^ 
their  executors,  administrators,  and  assigns,  to  be  per- 
formed and  kept  according  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  should,  and  lawfully  might, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  messuages  or  tenements  and  premises 
thereby  demised,  with  their  and  every  of  their  appur- 
tenances, for  and  during  all  the  said  term  of  sixty  years 
thereby  granted,  without  any  lawful  let,  suit,  trouble, 
eviction,  ejection,  molestation,  or  interruption,  of  or  by 
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I8St.       the  said  Edward  Southome  of  Manuden^  bk  hms^^^it^ 

WfMOHDiMK  *^****'^  admibistratort,   and  assigiMi  or  of  or  b^  flaty 

9.  other  person  or  personal  whmnsoeverv  Un^iMy  dmkmiagf 

cr  to  claim  by^Jrom^  ot  under  hiMf  ihemfW^OHyiqfdt^ 

or  by  hiSf  their^  or  any  of  tiuir  acts^  mmnsf  cenihU, 

neglect f  drfatdt^  privity^  or  procurement. 

By  certain  mesne  assignments,  the  premiaas  demiaed 
by  tbe  ^aid  kfase  of  the  2d  of  March  1795^  were  aBsigtied 
and  became  tested  in  the  Plaintiff  Henry  Cooper  fVboi^ 
kouse^  as  assignee  of  the  said  leasej  and  be  eM^red  nta 
and  continued  in  possession  of  the  sdid  prenriMs  iiH  lie 
was  evicted  as  hereinafter  fnentioned^ 

Before  the  year  1 790,  the  said  Charlii  SotUkome  aild 
Edmund  Edward  Southouie  had  attained  the  aga  of 
twenty-one.  Edward  Southatacj  of  SUtraw^  Memy 
Southoasei  of  Boidhampton^  CImries  Sauthoute^  and  •  Ei^ 
mund  Ektward  Sauthmtse^  respectively  died  befei«  the 
year  18^9;  Charies  Sout/ume  and  Edmmd  Edwttrd 
Soathouse  respectively  had  no  issue  male ;  afevd  upon  (bear 
deaths  and  before  the  year  18fi9,  the  said  two  undivided 
third  parts  of  tbe  said  freehold  premisea^  .whormi  the 
said  Charlet  and  Edmund  Edward  were  Kspeedwiy  in* 
tebested  as  aforesaid,  became  rested  in  Ibe  Rev.  Edward 
SouthoHse^  as  entided  to  the  same  respeotivelj  under  the 
limitations  in  the  said  will  of  the  said  Hemy  Sotdkomk 
formerly  of  Manudetiy  in  nemainder  expectant  iipoti  the 
detemiination  6(  the  estates  of  the  snd  Charlet  and 
Edmund  Edward  therein  respectively ;  and  in  tbe  year 
18119)  the  said  Rev4  Edward  SouAouse^  lawfbUy  chwaring 
under  such  title,  entered  upon  the  said  two  uadUrided 
dnrd  parts  of  the  said  freebold  premises,  and  wviotsd 
the  said  Plaintiff /%nry  Cooper  Woodhouse  therefrom. 

Tbe  sAftid  Edward  St^ttHnue^  of  Manuden^  died  abveval 
years  a^.  The  Defendant,  Anthony  Jenkins^  was  the 
executor  of  Edward  Soutkousty  of  Manuden^  and  bia  legal 
representative,  both  As  tb  his  reat  and  personid  estate.    ' 

The 
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wMbetf  titt  PtahitiflF  wfu»  entitled,  in<  i-eap^t  «f  the  6«iji  TO^Sfflt 

eficttoD^  tQ'  miiimBUi  im  action  of  covenant  upoR  i\\e  i^iil  ^.^ 

indetitarevaf  lea^  dtted  tlie  fid  of  Marjtik  1795  ?  iWf^W 
.  Tine  xase  .was  feigned  in  Trif^j/^  tecin  last  by. 

•  » 

SUfUmSai^^  (bv  th^  vPiWipiifi:  Tbe  ne^4ant  13 
liablfi-iHi  Edmard  SpUHqH^  'of  Mqnud^^s  coyeBwt  fo( 
quitttl  ei^iA^Qt.  Pop  jJ^  Rev,  E^mrd  ^iouif^ouse*  hea 
WwK'ippdJite  f>remiftB5  agaiilJ?^  the  Plaintiff  through  th^. 
nsgbijt  ^^iiRd  <  M^Mlt  of  JEdwird'  Souiii^p  of  l^anudm  ia> 
Dot  procuring  tlie  ^rigi^id  lessors ,  and  thek  son^  tp 
9aStx  a.  common  rec^verju  In  JBtdler  v.  SQ?^n«rjSoy&(D} 
the  cpvep«iit  ivas  agaiQiit  disturbance  by  the  lessor^  or 
angF  Afbei;  pfiMMH  **  by  or  through  huf  niean%  uU^  or 
pfoituiflmept''  The  U^flotf  when  he  puTchaajed  tbe 
pibimegi  bad  firoOuved  the  convc^anoe  pf  the  estate 
to  be'.Aiadev  IQ  hini^lf  apd  hH»  wii^  and  the;  hei|r0 
oCUmfleljf;  liAer  biff;  d^atfcf  his  wif<^  evict«s4  tl^e  }e»ee: 
aadj'tiliBilea^eQ  Ivas  bald  entitled  to  rec;o.ver  under  t|)e. 
careqaol^  because  tbe  lessoir  migbi:  bavci  •toibeq  the  ^ri*, 
goialr  jcoqvejpnce  to.  himself  alone«  So  iq  Z^fi[y  Catan 
V.  £tdt^ney{ih  upon  ^  covenant  very  similar  to  the  pre- 
a0lt,itikeileaaebavi|)gbew  ^voide4  by  ^,  remainder-man, 
die  Cbam:ellor>  thopght  the  Ict^spr  respoasit^le,  bfaqiHse 
itbadslwayfi  beefi  in.bU  powers  t>y  an  easy  act,  to  make 
himself  owi>ei1  >  of  ibb  j^voperty.  In  Howes  v»  Bms/i^' 
*jfaU(c)i.' whem  Dbe  seller  covenai^tec)  to  the  parchaser  of 
^■esMe  that: be  should  ei^joy  and  receive  the  rei1ts,.|i;c»9 
vithoutany  aBlioa  or  ideiuriiptAon  frqm  the  seller  pr  tboee 
daimiagljfrpu)  bim»  bfsiex^MorSj  &c.  pr  by,  tbroii^ 
or  aritli^iialor  tbeir  ^^ta,  p^ai\9,  dfsfauUy  2S(Ci ;  jt^waa 
held  4hab ji  bi^^ob  vlia  w<ell  aasigped  ul  fespect  of  ^rtietin 

(a)  ChdLiJiir.   659^     ^^ahn.         (b)  zFeuiatusAA* 
J  F  f  4  quit* 
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'j^tfomi  S^ijkr.  co^f^ii;  Edward  Southouse  o(  Mimidem 
had  no  ttie^ns  of  compelling  the  otiginBl  hsaats  and 
their '^s  to  suffer  a  recovefy.  Thomas  t.  PigviM  {a)j 
HalleU  v:  Middlttim.  (A)  The  PMmii^  therefbre,  to 
not  beert  eri<ited  by  the  de&ult  or  procurement  of 
Edward  Soutkouse  of  Manuden,  but  by  title  paramoant, 
aflfel^  iiktlng  taken  the  lease  with  a  full  knowledge  of 
the  lessor's  tide.  It  would  ha^e  been  useless  for  the 
lessor  to  limit  the  covenant  to  his  own  act  or  defiiult,  if 
Vt^  w^fe  aiy^  to  be  responsible  against  tid^  pttralnMnC. 
''  In  flw/fer'v.  Swinerton  it  was  by  the  proairement  of 
the  lessor  Uiat  his  wife  obtained  the  power  to 'evict  dte 
Itese^ ;  anfd  ih  Hryg^s  v.  Brmhjiad  it  was  by  the  clesr 
diifatde  oPt'he  iessoir  that  the  lessee  was  compelled  to'  pitf 
cfoiire^tsi  contrary  to  the  covenant  of  the  lessor.  Ladf 
Cavan  v.  PuUeney  was  compromised,  without  any  deci- 
sion^ btilf'&s  iti^was  aiwarfs  in  the  lessor's  power  uy  have 
^^lired  thel  lessee,  his  omission  to  do  so  was  a  nisinifest 
ctefa\ifti'  In  Evitns  ir,  Vdi^hitn{c)  the  default  was  of  a 
glteiM^d^ctiptibn.  Here  it  was  not  In  the  power  of 
iBdi^cttd  Sauthbuse  of  Mamtden  to  compel  the  origidd 
lessors  to  isfnffifer  a' recovery, 

^""^'Sf^i^; 'in  reply,  referred  to  Mldes  v.  Hd<ikir[d)f 
Whferfe;  brf  ei  MH  by  vendor,  for  specific  performance  of 
in  agtieement  to  'take  a  lease  for  twenty-^ne  years  at 
fbfekii*cttitj  the  Master  havmg  reported  in  favot-  of  the 
tiiVt  sH^ii'bythte  abstract,  and  an  exception  beings  teken 
to'  ih^  ^or^  the  qtiestlon  was,  whether,  wber^  the 

'•/..i  agreement 
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i^reenMiit'tas  9i)ent,  the  v/endor  of  a  leasdiold  in-  1832. 
tea^iWfUl  boiiod  ia  produce  the  title  of  the  lessor :  and 
the  exception  was  allowed.  And  it  was  holden  tbat» 
whether  the  interest  contracted  for  were  freehold  or  Jekxins. 
les^fiUI^  for  a  long  term  of  years  or  a  short  lease  at 
rtck-re«tt  tfce  party  who  comes  for  a  specific  perform- 
aace  i^boiHd  i)e  prepared  to  shew  that  he  was  able  to 
^IFff  w4Kitihe($oq[jB||)it.ta4omp^l  the  other  to  take* 

)p  .  • '.   •-    <>  Cur.  adv.  wftm 

TiNDAW  C*  J. '  Although  it  might  have  been  sufficient 
t^iceriify  our  opinion  tx>  the  Vice-Chancellor,  from  whose 
Couirti.lhis  case  was  sent»  *^  that  the  Plaintiff  is  not  enti- 
tled^fAH- -respect' of  ihe-  eviction  set  forth  in  the  case,  to 
tlMifHain  «»  aoiion  of  covenant  upon  the  indenture  of 
le«lK|-4ated  the  i2d  of  Maixh  1795,"  yet  as  this  general 
opu(fii>ii»(in  .the  usgAtrve,  would  leave  the  grounds  upon 
whifUfODc  judgment  is  formed)  in  complete  uncertaintyt 
we  t^ink.  it  bett^er  to  state  those  grounds  shortly  on  the 
pr^f^iVf^cq^ipn, , 

T<ti9vtcpvennnt  .for  quiet  enjoyment,  contained  in  the 
kfi»,Q('l79^p  is  a.  covenant  against  any  eviction  ^^  by 
J^d^tard  S(Wthoiufi^  of  Matiuden^  the  lessor,  bis  heirs,  exe- 
QUtQC^.  administrators,  and  assigns,  or  any  persons 
fbpu^qever  lawfuUy  claiming,  or  to  claim,  by,  from,  or 
under  him,  them,  or  any  .of  them,  or  by  his,  their,  or 
any  of  their  acts,  means,  consent,  neglect,  default,  privity, 
onpr»Qiiremeot«''  It  appears^  from  the  facts  stated  to.  us, 
tb^^'jjtfwgrii  Sautkome  of  Munuden^  the  lessor,  claimed  .to 
b^  9n44ed^.to  .oQerthirdt  part  of  the  premises,  undei;  a 
le|pe|(for.  .n^ielgr-nine  years  made  to  hin  by  a  tenant  for 
li£^£piH}  bis  eldest  son  the  remainder«man  in  taiL;  and 
tQ'fiif^^^  t^ird  .part  under  another  lease  made  to  him 
by  lessors  having  precisely  the  same  interest  in  such 
other  thirdyart.  And  it  appears  further  that  the  tenants 
for  life  bating  died,  and  the  remainder«tnen  in  tail,  who 

'    ^'*  had 
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lStS.t      had  joimd  in  siiih  Imsu^  haviiig  also  died  •withbubiilM^ 

"WwaiBDMi'  ^^^  ^^*  iSAMird  SmtUumatj  th»  vtthmle  raftaindnNnaB^ 
«^  wiiowaano  port^lo  the 'leases- for  nioetymkie  join)  hai' 
^^KSBKB^'  entered- iiy  liis  title  paiwndMt,  aod  avoided, sueb  |«aatt^ 
arid  «ricted-  thtif  pectieB  inpoaBesaraii  -iMider Ae^kaaaof 
Biwdrd  Suahmae  of  Manudeu  of  i  7i»5; •  Tho  •qBdstikn» 
therefore,  is,  whether  an  eviction  by  the :.ullitiiale;|i»* 
niilindeDonaiK  imdek*  thdSe  Qifcuntatanoea  cao  tbe^<o^- 
sideivd  il^reaGb  of  the  Corenaiit  above  reieived'iObi    ' 

"Now  it  ]8€>bviaiB  in  tlie  first  places  tbatt^uoheviiafioa 
i»iiot«D\flviodon  by  Ectwar4  Smtikouse.oiM^imtdgpbiia''' 
sel^^l|i8<heifcs  oraas^s^  or  anj^'me^elaimifigi^jlfifom^^ 
ufSf/er  htm  or  themt  itisan'eVictioii'byaparsonlobiiiniiK 
by*  title  paraatonnt  to  Edward  Smtktmse  of  M4Mudm*  If 
tberefere  anch  eviction  can  be  brought  withiB  the  terms 
of  (h&coinenaiUi  it  mnst-fadl  within  that  pdtft  of  it  nhifib 
pwpides )  against  any  person.  c)aiiliiiig<  *<«by"the  aota^ 
nteasK^  dooai^nti  n^leot,  deifauIt^privilyt^rcpl-dBiivcBiBDl 
of  •J&hnrrd  SoiUkcuie  of  Manudm^  or  any  one  daifniDg 
undf^r  ikinii." 

'>In 'dm.oext}  pUee^  it  dofes  not  appeac  to^'loci  uL 
evldtifitt  arising  from  the  act$i  wieanSf  ot^rpnocurauid 
of 'the  iaSBOTk  In<  the  case  of  Butie^  ir*  Ijufy]Simnef¥ 
tan^a).  Sir  Jokti  Smmertotki  tbe  lessor,  bivenaiitbB  fon 
qtuet) enjoyment  !by  the  Isaee  against! the*  diatmiNifaoe 
of  faiineei^  t>r  of  anyiotlier  person^^  by^or  tbckn^li 
hisinmans^  dtle^  Or  fprocuhemeoi*''  Sir  ^Srtml^trtfA} 
when-' He 'purchased^  bad  'pfvemed  thte  coriveyanee  of 
the^sMe  td  be  iiiade  t»  fcifli«elf  and  hia  wifii,  anid  to 
tha'hei^.of  hiaoisei^f  $'  and  laAc^  hisd^ath^  Ms  ^vvfeievi^. 
tbi^kai^e.  .'it>wHsdidd'byttbe^<3iobn^  Ihaa^^ 
a perkta'lvltbiif  tbe  cofisnamf  Urh6 cUiiofved  by4{iie iimks 

oCUieibb^band|iifor  iftlie  hadnoij»nex»»-#i^ifie  flue  td^l)^ 

••  .If..-   /iM"  »  -.^  ■.ij'"-'   '  '     >  I.  '     ••'  •«    '  J..  ■     .  '.' 
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mttbitb'  hitDidf  «id  liiswife^  sl»M«ld  notlumefasd       MSU 
BAf^^BMki^    in  the  presem  taae^  no  aci  is  done  by  the  t  ^*    -!  !^ 
leMrrna  eojiimf  is  gi^n  la  the  eviictioii)  theesktnD  ^^ 

privityi  HOP  /rsbtoTsi^i/ .  maii  eonqequenilj^  di^  oalyv 
itoris  6f  the  <C0reDanfe^  >if'4ynjr^  upon < which  d  bnabh; 
osttld  beiassl^ed)  tvduld  be  Ae  t^mibniDg  wordsr  f^ne^' 
gtsct  <lr:df6iult;t    '■''.:)■..'.  '  .   •  '  ,  '•')«•  ■ 

Mtow^'it  •mast:  beiadmittad,  >tfadt  ds^  «victkiD^'i#ouifL< 
hive  \Mtn  pneittiitedi  if  .JUnmi  Sdkthouie^sS  Makud^ 
as<slwi  ^nie  ihtf  tdok  the  kabes^  for  -nDnffty^rana  yesits^ 
hffd  tleqiiimd^  »th6«  lessors  t6  join  in  qcknmoD  /xecoRreriear 
Ui  €01  <€tfr  the  entails,  And  if  th^  iessers  had  cbmplted 
nilii' sdoh    rt9C|iiisiti6m     The   question   is,   thcreibre^t 
whether  the'  not  procintng  such  oommsm  nooveriea' 
tof  be*stiArad  was  a  ^  neglect  or  defiiak^-  4d  AAbomI' 
ShtetkmiH  of  MantBieny  witbm  tlie  neaaing  of  theico^te^^) 
Dsatc    iAnd  ^e  ace  of  opinion  that  no  breach  of 'Oohqsm  j 
nsnticoiiU  bp  as^gned^on  ihdservocds^  iinles»>it4Mald' 
he  aacinied  in*  the  declaration,  that  EAoetri  8oMmiW  6i> 
MarmdeHf  at  the  time  the  leases  were  made  tbUnk,  hbd' 
tka  pelwer  or  'vsmnB  of  pirocmring  Mich  common  >i^ 
ca?mes  tn  be  soffired  by  bis  kssora,   die  isnaats  'for  * 
life  and  in  tail^  and  thai  he  negleetisd  or  oasittad  ad  to*  • 
dai*  iWkh  each 'SA  allegation  maAt  and^  pvoted,  ^  iwa^ . 
thinkdm^action  of  ooreoant  might  posribljr  be  maiataiiHi' 
aUb^obdt  not  if^itfaottt  i^    Fob  xf'Eiward  &ntAoim'€£^ 
Afaiuafcn  iiiJd  no  ih&ns  of  compelling'  oomnKmi)  ran' 
caverka  to/be  suflbred  bj  theilessohi,  if  upop  his  mk; 
<{oiaiiiao  tbey  reibasd^  it  can  liardly  boaaid  tbatihe  waa  ^ 
gulq/of  41^  ntS^tor  .ddfiwdt  Jn  x%^  -yarofcaciag  iftialij 
step toiba  ^tken T^hiehbe'wai  unlible  to^soanpel.    rltaiagr^j 
i^desdi  ahiew:a>want  of  idiscTetiQn>in.>Bifwalt/\iSWtoi^.; 
o£ Jt{aaMim«  tfikit  be topk  leases  uhder^uchfadsfdasiUcu 
tide;  bat  a  neglect  and  a  default  seem  to  imply  some- 
tkiogovbre^tbaii  the  mere  want  of  discretion  with  respect 
to  his  own  interests;  something  like  tfie'  breWh  oV  a 

duty 
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duty  or  legal  obligation  existing  at  the  time;  those 
words,  in  their  proper  sense,  implying  the  not  doing 
some  act  to  secure  his  title  which  he  ought  to  hare 
done,  and  which  he  had  the  power  to  do ;  and  the  not 
preventing  or  avoiding  some  danger  to  the  tide,  which 
he  might  have  prevented  or  avoided.  And  this  seems 
to  agree  with  the  view  which  Lord  Rdsdj/n  takes  of  a 
covenant  very  similar  in  its  terms  to  the  present:  in  the 
case  of  Lady  Cavan  v.  Ptdteney  (a),  the  Chancellor,  in 
stating  his  opinion  that  General  PuUeney  was  liable  upon 
the  covenant  for  quiet  enjoyment  contaiiied  in  the 
leases'  he  had  granted,  which  had  beea  avoided  by  the 
remttnderHODan,  aays,  *'to  all  appearance  be  was  the 
owner,-— in  substance  he  was  the  owner,  ^or  i/ q«5 
always  in  hispower^  by  an  €a$y  act^  to  make  himself  so^ 
And,  again,  *^  the  title  might  have  been  made  perfectly 
absolute  in  him  by  a  trifling  expense  oq  hu  part«''  Now, 
in  the  present  case,  it  does  not  appear  that  JSd»«  Sauthouse 
of  Manuden  ever  had  the  power  of  procuring  his  lessors 
to  suffer  common  recoveries ;  it  does  not  appear  that  be 
neglected  any  means  which  he  possessed,  of  thereby 
making  his  title  indefeasible:  on  the  contrary,  it  is 
rather  to  be  inferred,  from  the  recital  in  the  bonds  of 
indemnity,  that  the  tenants  in  tail,  if  they  had  not 
actually  refused,  had  been  unwilling  to  snfier  recovaries, 
as  the  bonds  were  expressly  given  by  them  to  avoid  the 
expense  of  such  proceedings.  We  think,  therefore,  as 
the  statement  of  facts  at  present  stands  upon  this  case, 
that  no  breach  could  be  assigned  upon  the  covoiant  in 
question,  and  that  we  shall  certify  to  the  Vice-Chancellor 
accordingly. 


(a)  %  Feu  jun.  559. 
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AGREED   UPON  BY  XH£   JUDGES   IN   PURSUANCE   OF    . 
THE   STATUTE  2  W,  4.  C,  39. 


It  is  okdered,  That  every  writ  of  summons)  oi/tiVij, 
snd  detainer  shrill  contain  the  names  of  all  the  Ddend- 
ants  [if  more  than  one]  in  the  action,  and  shall  not 
contain  the  nartie  or  names  of  anj  Defendant  or  De- 
fendants in  more  actions  than  one. 


\  >yi> 


•  - .  /; 
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It  is  further  ordsred,  That  the  following  (^ 
shall  be  taken? 


For  signing  all  writs  for  compelling  an 
appearance^  whether  of  summons,  dis- 
iringaSf  capias^  or  detainer,  and  whether 
the  same  shall  be  the  first  writ,  or  an  alia&^ 
GOT  pluries  writ:  and  whether  the  same 
shall  issue  into  the  same  county  as  the  pre* 
ceding  writ,  or  into  a  different  county     - 

For  sealing  the  same         -  -        . 

For  entering  an  appearance  for  every 
Defendant  ^  -  - 

Unless  an  appearance  shall  be  entered 
for  more  than  one  Defendant  by  the  same 
attorney,  and  in  that  case  for  every  ad- 
ditional Defendant 


£    %    d» 
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It  is  further  ordered.  That  the  person  serving  a 
writ  of  summons  shall,  within  three  days  at  least  after 

such 
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(899.  soeh  $ertice)  indot^e  on  suoh  writ  the  day  of  the  ^Mk 
uhd  month  of -such  service,  otherwise  tbe  PMntlff  shidl 
not  be  at  liberty  to  enter  an  appearancie  for4heSD^ 
fendant  according  to  the  statute;  and  ev^ry  afBd^^vit, 
upon  which  such  an  appearance  shall  be  entered,  snail 
mention  tbe  ^y^ofi  wbidh  such  tndorsemtotSi^^iMiUe. 

It*  18  FORTHen  OHD&RED,  That  the  sheriff  orjotber 
officer  or  person  to  whom  any  writ  of  tapias't&llbe 
direeted,  or  who  shaH  have  the  execution  and-  return 
thereof  sball*  within  six  days  at  the  least  afUrlbe  ex- 
ecution thereof,  whether  by  service  or  arrest,  iadorse 
OB  such  writ  tbe  true  day  of  tbe  execution  therdof; 
and,  in  default  thereof,  shall  be  liable-  in  8  dummarjr 
way  to  make  such  compensation  for  ao^  d^raag^  w^cb 
may  result  from  his  neglect,  as  the  Court  or  a  Judge 
shall  direct 

It  18  FURTHER  ORDERED,  That  the  eeootid  rale  of 
Hilary  tend  l^S^  shall  be  aipplkablo  to  aii  writs  of 
summons,  distringas^  capktsi  and  <d€fiaitieif 'isMddiUnder 
the  authority  of  the  said  act,  and  to  the  copy  of  every 
such  wrir. 


'  I  i 


It  n  FOMfifeft  bMfiitsv,  That  any  €tlita  or  pkiries 
writ  of- summon^  may,  if  the  Piaintiflr*shaII»tbirik  tt 
desirable,  be  issued  into  another  county,  and  any  alias 
or  plm^ks  wrH  6(  capias  may  be  directed  to  the  sheriff  of 
any: 'Other  county,  the  Plaintiff  in  such  ease  opoo  ^ 
alias  or  plaries  writ  of  inimmons  descrtbing'the'De* 
fiftndant  as  iifte  cfth^  place  of  whieh'be  was  desbrib«d  m 
the  first  writ  of  summons,  and  nponthe  (Mas  arjihtnei 
writ  of  capias  referring  to  the  preceding  writ  or  writs 
as  direct  to  tiie  sheriff  to  whom  th^  were  in  Cict 
directed.  ... 


;  ^    '    -  '    .         .      • .      -5 


It 


IN  THE  'Tftmi)  YfcAR  ot  WIIXIAM  IV. 


4IiS 


Itr  IB  ifURapfiEB  oniWReO),  Tbatifae  *idiasorplmi0f       £HA* 
iw^t  nf -^tntnous  into  ^a^tber  4^\ixity  sholL/bo  im  ibe 


William  the  Fourth,  &c. 

Tf^  C^JO.f^i,  in  the. comity  of  .     .; ,  ,, 

late  of  in  the  county  of 

•  jL^iffM'  county]-  We  <K>nDi9aiid  (jim  na  b«ftre, 
foTy voft^i)]  we  have eommm^eA^ you^ if^  C's 'iftithe 
,wita  of'<9t|fpmms,  No^Ij  in  tbe  4Qb«duljl  of  )the 
.4iii|l.Mt>  "•  .'.  J/  .    • 


t.  ■  .     ! 


in:  '. 


•  A^A  tbait  4Si^.^W  bnd  pluties  writ  of  oe^ws  ^bail  Im 
k  the.foIlowitigJform :  •*-  ..     i 


William  the  Fourth,  &c. 


'  r 


■  •  M  • 


■    ,  1 1 , 


ir.*  rj    / 
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To  the  sberiff  of 
We  command  you,  as  heretofore  we  have  com- 
liQatided  idi^  sherifFlof  <  ifhat 

yon  Omit  inot,  &c.  [us  in  thaiwrit  jof  ee^mH^A^ 
m  the  Schedule  of  the  said  act3»  rn . .     * 


}  ' 
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It  rs  ruRTHER  ordered,  That  in  every  wf  jt  i^f^ii^fi^ 
tringasy  issued  under  the  authority  of  the  said  act,  a  non 
cfriUAs^visi^m^y  bq  introduced  by  the  Plaiiilijr,  witiiioat 
ibeipi^iBCfEit.  of  iiny  indditicHial  fee  on  lhfitr4p«p«iiiK.  i 


>  •• 


.  I. 


;'// 


i  .r  •>:  '1-^  •  ) 


'  {{T  1^  I'uETH^n  ofU)Bii60,  .Tb«t  when  (the  aitl(ifiN9y.Bfi7 
^Ily  ^ing  wt.niijy  wtit  shftU  fiMe.Qut  tbe  ^me:r)i9  iigofit 
&r:aB  •itoyrneiy  iia  the  .cwntJ^,  theoaofievae^-plaeeitif 
•bode  of  4uch  attorney  in.  the  4?ouptry  ah$lL  ^IfKif  ibft 
ivRAofsed  upoi».xtb0'said  writ. 


ir.     ji     • 


attorney  shall  omit  to  insert  in  or  indorse  on  any^wrki^ir 
copy  thereof  any  of  the  matters  required  by  the  aaid  act, 


to 
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1832.  to  be  by  him  inserted  therein  or  indorsed. thf«:egR»  ^|^ 
writ  or  copy  thereof  shall  not^  oo  that  accDi^it|;be  l^i^ 
void,  but  may  be  set  aside  as  irregular,  upon  apfjii^ation 
to  be  made  to  the  Court  out  of  which  the  same  j^all  tfspey 
or  to  any  Judge. 

.  * 

It  is  further  ordered,  That  upon  all  writs  ofsapk^ 
where  the  Defendant  shall  not  be  in  actual  cn^fxK^  die 
Plaindff  at  the  expiration  of  eight  days  after  the  execu- 
tion of  the  writ,  inclusive  of  the  day  of  fiucb  execiilioD, 
shall  be  at  liberty  to  declare  de  bene  esse,  in  case  special 
bail  shall  not  have  been  perfected ;  and  if  there  be  several 
Defendants,  and  one  or  more  of  them  shall  bare  betti 
served  only  and  not  arrested,  and  the  Defendant  or  D^ 
fendants  so  served  shall  not  have  entered  &  ^pOliMXi 
appearance,  the  Plaintiff  sl\all  be  at  liberty  to  enter  a 
common  appearance  for  him  or  them,  and  declare  against 
him  or  them  in  chief  and  de  bene  esse  against  the  Defend- 
ant or  Defendants  who  shall  have  been  arrested  apd^hall 
not  have  perfected  special  baiU. 

It  is  further  orderbui  That  in  case  the  time  for 
pleading  to  any  declaration,  or  for  answertfigany.g^l^ 
ing  shall  not  have  expired  before  the  XOth  d^  of  August 
in  any  year,  the  party  called  upon  to  pleads  ireply,  &c. 
shall  have  the  same  number  of  days  for  that  purpose, 
after  the  24th  flay  of  October^  as  if  the  deolaratkfli'.or 
preceding  pleading  had  'been  delivered  or  filed  on  the 
24ith  day  pf  October^,  but  in.  si^ch.  cases  i^  s^all  x\(^)ot 
necessary  to  have  a  second,  rule  to  pl^d,  ri^p^,  &c. 

It  is  further  ordered.  That  in  case  a  Judge  shall 

have  made  an  .order  in  vacaiipiB  |br  the  return  bf  any 

writ  issued  by  authority  of  t|ie,said  a^t,  c^r  apy  ytftfi  of 

capias  ad  satisfaciendum^^fierijaciasy  or  elegit^  pn  any  day 

in  vacation,  and  such  order  shall  have  been  d^j  ser^» 

but 
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but  obedience  shall  not  have  been  paid  theretoi  and  tl^e 
same  shall  have  been  made  a  rule  of  Court  in  the  term 
tkeit  next  following,  it  shall  not  be  necessary  to  serve 
such  nde  of  Court  or  make  any  fresh  demand  of  per- 
formance thereon,  but  an  attachment  shall  issue  forthwith 
for  disobedience  of  such  order,  whether  the  thing  required 
by  such  order  shall  or  shall  not  have  been  done  in  the 
itiean  time. 

It  is  f  ubther  ORnciiED,  That  if  any  attorney  shall, 
as  required  by  the  said  act,  declare  that  atiy  writ  of 
sammons  or  writ  of  capias  upon  which  his  name  is  ih- 
dcrrsed  was  not  issued  by  him  or  with  his  authority  or 
privity,  all  proceedings  upon  the  same  shall  be  stayed 
mitil  further  order. 

It  IS  turth£r  ORDERED,  That  every  declaration 
shall  in  future  be  entitled  in  the  proper  Court,  and  of 
the  day  of  the  month  and  year  on  which  it  is  filed  or 
delivered,  and  shall  commence  as  follows :  — 

Declaration  after  summons. 

Venae.  A*  J?.,  by  E.  F.  his  attorney,  [or  in  his?  own 
proper  person,]  complains  of  C  2).  who  ha& 
been  summoned  to  answer  the  said  A.  B.,  &c. 

Dbclaratioh  after  arrest,  where  the  party  is  not  \n 

custody. 

Venue,  A.  A,  by  E.  F.  his  attorney,  [or  in  his  o^rt 
proper  person,]  complains  of  C  2).  -who  has 
been  arrested  at  the  suit  of  the  said  A.  J3.,  &c. 

Declaratton  where  the  party  is  m  custody.         * 

Venue.    A.B.y  by  JE.JP.  his  attorney,  [or  in  his  own 

proper  person,]  complains  of  C  Z).  being  de- 

VoL.  IX.  G  g  tainerf 
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r  ) 


18Se.  tained  at  the  suit  of  iht  said  A.  B.  in  the  cus- 

tody of  the  sheriff  [ftt  of  jtfaf  ]y!^fir;;l^\;^  the 
Marshal  sea  of  the  Court  of  Kipj^s  Benchf  or 
of  the  Warden  of  the  Fleet] 

Declaration  after  the  arrest  of  one  or  more  dbi^dant 
or  Defendants,  and  where  one  or  more-  mfafcr  De- 
fendant or  Defendants  shall  have  been  "s^n^  only 
and  not  arrested.  '    -^ 

Venue.  A.  B.,  by  E.  F.  his  attorney,  [or  in'  'Ms  own 
proper  person,]  complains  of  C  V*  who  has 
been  arrested  at  the  suit  of  the  said  A^B*  [or 
being  detained  at  the  suit  of  the  said^i)^.  J3.  as 
before]  and  of  G.  H,  who  has  been  served  irith 
a  writ  ot  capias  to  answer  the  said  A>K%  &c- 


And  that  the  entry  of  pledges  to  prosecute  at  tire  con- 
clusion of  the  declaration  shall  in  future  b^'  aisoon- 
tinued.  "    ""^^^S 


TenterdenJ 

N.  C.  TiNDAL- 

W.  BoLtAlWD. 

Lyndhurst. 

J.  B.  Bbrfi^gu^T 

J.  Bayley. 

'  W.  £:  Taunton. 

J.  A.  'Park. 

"E.  H.  ALbfeRsoN. 

J.  LlTTLEOALE. 

J.  Patt^^n. 

S.  Gaselee. 

J.  GuRiffi*!^'  ^' 

J.  Vaughan.    ' 

diij 

,     M    ■   '•'    !  i  IftDV 

It  is  ordered,  That  the  writ  of  capias  and  dis/hingas 
which  shall  hereafter  be  issued  out  of  the  superior 
Courts  of  law  at  Westminster  into  the  counties  ^aiatlne 
of  Lancaster  or  Durham^  shall  be  dir^ted  to  the  Chan- 
cellor of  the  county  palatine  of  Lancdster^ '6r)i\s  deputy 
there,  or  to  the  Bishop  of  Durham^  *  or  his  Chancellor 
there,  and  shall  be  in  the  following  form :  —  '^  .0  ^  •' 


'  '"f   WRIT 


IN  THE  Third  Year  of  WILLIAM  IV.  4«9 

WRIT  OF   DISTRINGAS.  1882. 

William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster^ 
or  his  deputy  there ;  or 

To  Uie  Reverend  Father  in  God  by 

Divine  Providence  Lord  Bishop  of  Durham^  or  to 
his  Chancellor  there,  greeting.  We  command  you 
that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine,  you  command  the  said 
sheriff  [or,  if  in  Durham^  that  by  our  writ  under 
the  seal  of  your  Bishopric,  to  be  duly  made  and 
directed  to  the  sheriff  of  the  county  of  Durham^ 
you  cause  the  said  sheriff  to  be  commanded]  that 
he  omit  not  by  reason  of  any  liberty  in  his  bailiwick, 
but  that  he  enter  the  same  and  distrain  upon  the 
goods  and  chattels  of  C.  D,  for  the  sum  of  forty 
shillings,  in  order  to  compel  his  appearance  in  our 
Court  of  to  answer  A.  B.  in  a  plea  of 

trespass  on  the  case,  [or  debt,  or  as  the  case  may 
be,}  and  how  he  shall  execute  that  our  writ  that  he 
make  known  to  us  in  our  said  Court  on  the 
day  of  now  next  ensuing. 

Witness  at  Westminster^ 

the  day  of  in  the 

year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  writ. 
In  the  Court  of 

{A.B.         -        -        -       Plaintiflt 
and 
CD.        -         -        -      Defendant. 
Mr.  C.  Z). 
Take  Notice,  That  I  have  this  day  distrained  upon 
your  goods  and  chattels  in  the  sum  of  forty  shillings 

G  g  ;^  in 
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ISSt.  in  eoBseqiicJDce  ofyour  net  hayii^-  uppcfai^  jn  tlie 

said  Cdurt  to  answer  to  ibe  gaid  A.  M^  Accpr^ing  to 
the  exigency  of  a  writ  of  summoBs  bearJQg  tf»>te  on 
the      '  day  of  ,,  a^^atiD 

de&ult  of  your  appearance  to  th^  preseyit  writ 
within  eight  days  indusive  after  tbexetitfu  hereof, 
the  said  A.  B.  will  caune  an  appeaniiico;.^  be 
entered  for  yon,  and  proceed  iheveon  to. juijgineDt 
and  execution,  or  [if  the  Defeddantt be.; subject 
to  outlawry]  will  cause  proceedings  V>  be  uken  Ux 
outlaw  you. 


WRIT.  09.  OABIA&  '  "i>    .  ( 


'  ;  1   1  • 


'..  I 


Witthm  the  Fourth,  &c. 

» 

.  To  the  Chancellor  of  our  county  palatine  of  Lan- 
casterp  or  his  deputy  there;  or  , 

To  the  Reverend  Father  in  God  *     ^J 

jDivine  Providence  Lord  Bishop  of  Dffr^afnx  or  to 
his  Chancellor  there,  greetapg*  W^  ^onjtfpand  you, 
that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine*  you  command  the  said 
sheriff  [or,  if  in  Durham,  that  by  our  writ  under 
the  seal  of  your  Bishopric  to  be  iloty  itiade  and 
directed  to  the  sheriff  of  the  county  of  Durhajn^ 
you  cause  the  said  sheriff  to  be  comniaode^^  that 
he  omit  not  by  reason  of  any  lil^i^rty  Jn  jf^^^  baili- 
wick, but  that  he  enter  the  same,  and  take  C.  D. 
of  if  he  shall  be  found  in  his  bailiwick, 

and  him  safely  keep  until  he  shall  have  given  him 
bail  or  make  deport  with  bim:  acMvdiki^ha  Mw.  in 
an  action  on  {Mromiiies  [or  of  cbbt^  ^tc*}  at  the  suit 
of  A.  B^  or  until  the  said  C.  iX -al^ilKrU)^  other 

'  *  lawful  means  be  dischtir^ed  fvoin  Jus  cudtftily,  and 

that 
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^^f  '^iiM  ^slQitb^r-  eotainiAnd'  biixi^- dint  on  execution 
-'  ih^^  lie^d^  deliver  a  copy-  thereof  to*  the  said 

' '  ^^-€1  JO.J  and'  that  the  «aid  writ  da  require  the  said 

'  ^'-'Ci  A 'to  take  notice,  that  within  eight  days  after 
'^  kfx^uiion  thereof  on  him,  inckisive  of  the  day  of 

'"^'ikitih'  isMecUti^n,  he  sbonhl  cause  apeeial  bail  to  be 
''pttl>1li'fct*'hlin'in  our  Court  df  to 

-   '^  tbe^said  action;  and  that  in  defiuilt  of  his  m  doing, 

*  '  such  procedtngs  may  be  had  and  taken  as  aire  men- 
'  itflned  in  the  waniin^  thereunder  written  or  indorsed 
thereon.  And  that  he  further  comtnaiid  the  said 
sheriff,  that  immediately  after  the  execution  thereof^ 
be  do  return  ibnt  wi-it  to  our  said  Court,  together 
with  the  manner  in  which  he  shall  have  ej^e^rpted 
the  same,  and  the  day  of  the  execution  thereof;  or 
that  if  the  same  shall  remain  unexecuted,  then'  that 
lie  do  so  return  the  same  at  the  expiration  of  four 
calendar  months,  from  the  date  thereof,  or  soioner 
if  he  fbali  be  thereto  required,  by  order  of  the  said 

'    '.  CoUk*t  or  by  any  Judgi»  thereof. 

Witness  at  Westminster  the 

.   day  of 

» 

.;  MfiiiPii^WUiii  to  be  subsoribed  to  the  wnif;. 

N.  B.     i*hi^  writ  is  to  be  executed  within  four  calendar 
'  Ri6ilttis' Tro^  the  date  thereof^  including  th^  day  of 


.-' 


sdch  dat^  lihd  not  afterwai'ds/. 


,.i 


•    J  ■  I 


A  WAR?^ING  TO  THE  DEFENDANT.     , 

' .    .  .        ■',•»,  'if. 


'i.'if  »i^ftindaot  being  in  custody  shell  be  detained  on 
-  Uiis  wri^  or  if  a  Defendant  being  arrested  thereon 
ahbliiffo-ta^iston  for  want  of  bail,  the.  Plaintiff  may 
dedfire  «^net  sach  Defendant  befiire  the  end  of 

Gg  S  the 
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ihe  term  next  after  such  detBiner  or  iimttf  ^ 
proceed  thereon  to  judgment  and  exscation* 

2.  If  a  Defendant  being  arrested  on  thia  writ  shall  have 
made  a  deposit  of  money,  according  to  the  statute 
7  &  8  G.  4.  c.  7hy  and  shall  omit  to  enter  a  common 
appearance  to  the  action,  the  Plaintiff  will  be  at 
liberty  to  enter  a  common  appearance  for  the  De« 
fendant  and  proceed  thereon  to  judgment  and 
execution* 

d.  If  a  Defendant  having  given  bail  on  the  arrest,  shall 
omit  to  put  in  special  bail  as  required,  the  Plaintiff 
may  proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  Defendant  having  been  served  only  with  this  writ 
and  not  arrested  thereon,  shall  not  enter  a  common 
appearance  within  eight  days  after  such  service,  the 
Plaintiff  may  enter  a  common  appearance  for  such 
Defendant,  and  proceed  thereon  to  judgment  and 
execution. 

Indorsbmentb  to  be  made  on  the  writ  of  Capiat. 

Bail  for  £  by  affidavit, 

or 
^ail  for  j^  by  order  of  [naming  tlie 

Judge  making  the  order^  dated  the  day 

of  •     . 

This  writ  was  issued  by  jB.  F.  of  , 

attorney  for  the  Plaintiff  [or  PlaintiflE*]  within  named, 

or 
This  writ  was  issued  in  person  by  the  Plaintiff  within 
named,  [mention  the  city,  town,  or  parish,  apd  also 

the 
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^'^fhQtmnie  -of  the  batnlet^  street,  and  number  of  the        1892. 
house- of  the 'Plaintiff'sr  residence^  if  any  aueh  there 

be.] 

f 

N.  C  T^lNDAL.  J.  pARKfe. 

Lynditurst.  W.  Bollahd. 

J.  BAtXEY.  J.  B.  BosAnquet. 


'Al  -All  .  . 


J.  A.  Parb:.  W.  E.  Taunton. 

J.  LlTTLEBALE.  E.  H.  AXDERSON. 

S.  Gaselee.  J,  Patteson, 

J.  VauGHAN.  J.  OURNEY. 


•  .    I.'    ■•    . 


I'lfTiMj  :     .         MEMORANDA. 

"ThbI  Ri|^  Hononrable  Charles,  Lord  Tenierdeny 
^AiQh^if .  Justioe  of  the  Court  of  King's  Bench,  died 
the  early  part  of  this  term ;  and  was  succeeded  by  Sir 
Thomas  Denman,  Knight,  His  Majesty's  Attorney- 
GeMtn^I,  >Mho  was  called  to  the  degree  of  the  coi^  and 
gave  rings  with  the  motto,  *^  IjCx  omnibus  una.**  On 
the  8lh  of  November  Sir  Thomas  was  sworn  into  office, 
apd  took  his  seat  on  the  Bench  on  the  following  day.    ^ 

,  Sir  tVilliam  Home^  Solicitor-General  to  His  Majesty, 
succeeded  to' the  office  of  Attorney-General ;  and  John 
Campbell,  oi  lAncoMs  Inn,  Esquire,  one  of  His  Majesty's 
Counsel,  was  appointed  Solicitor-General  to  His  Ma- 
jesty, and  afterwards  received  the  honour  of  knight- 
hood. 

.On  the  first  day  of  this  term,  John  Beames,  Robert 
Mounsey  Sojfe,  and  Clement  Ttidway  Swanston,  of  Lin^ 
c^n's  inn,  Esquires,  and  Henry  HaU  Joy,  of  the  Inner 

G  g  4  Temple^ 
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Tempkf  Esquire,  bayiiig  been,  darbg  the  preceding 
vacation,  appointed  His  Majesty's  Counsel,  were  called 
within  the  bar,  and  took  their  seats  accordingly:  and 

Mr.  Seijt  Spankie  was  appointed  one  of  His  Ma- 
jesty's Seijeants,  and  took  bis  seat  within  the  bar  ac- 
cordingly. 


"  i   .  I  . 


:    .(»  » 
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EMjB  or 


TERM. 


i . 


CASES 


1   I 


ARGUED  AND  DETERMINED  18SS. 


IN  THS 


Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Hilary  Term^ 


In  the  Tfiird  Year  of  the  Reign  of  William  IV. 


Ex  parte  Yates.  Jan.  xx. 

TN  the  year  182S    Yate$  was  struck  off  the  roll  of  At  an  attorney 
attomies  of  the   Court  of   King's   Bench,    upon  "^^"^ 

*  gS  tnc  roll  or 

affidavits  disclosing  his  conviction  for  a  misdemeanor;  this  Court 
and  shortly  afterwards  he  was  struck  off  the  roll  in  this  upon  readbg 
Court  upon  reading  the  rule  for  striking  him  off  the  ^tpg^w  \^ 
roll  of  the  Court  of  Kinir's  Bench.  off  the  roU  of 

In  the  course  of  the  last  term  he  was  re-^mitted  an  *-  »••  •»  "• 

may  be  re> 

attorney  of  the  Court  of  King's  Bench,  his  innocence  admitted  hef« 
of  the  misdemeanor  having  been  established  to  the  satis-  ^P*''*  reading 

fection  of  the  Judges ;  and  now  for  hit  re- 

.  admittion  in 
LudUm  Seijt.  moved  that  upon  reading  the  rule  for  ^^  ^^^'^^ 
Us  re-admission   in  the  Court  of  King's  Bench,   he 

should 
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isss. 


diould  be're-lulrnkted  In  this  Court  whhttut  psym^t  oC 
i^frehra'^o^  (kty  or  fine. 


,1  .. 


'  Park  Ji{a)    Inasmuch  as  he  wai  strtick  4Dff  th^  rail 

of  this  Court  upon  reading  the  former  rute  df  tte  Oauit 

of  King's  Bench,  I  think  we  should  now  act  on  the 

pvcfientiralis  (or  his  re^iimitision. 

t>    .  Rttl^abMkite. 


I   V 


1  I  ■  •  ,  ■  - 

(a)   TindaK^J,  Mim»  absent      termi  on  account  of  the  <|ecca» 
daring  the  first  four  days  of  tliis      of  t  near'rdaUon. 


J' 


Jan*  !%• 

The  Court 
declined  to 
hear  a  rule  for 
setting  aside 
an  annuity, 
upon  its  ap- 
pearing that 
the  rule  had 
not  been 
obtained  on 
bdittfofthe 
grantor,  bur 
on  behalf  of  a, 
party  who 
had  purchased 
thi^  annuity 
from  ata  as-   ' 
signee,  aiid 
whb  raised 
objections  to 
avoid  com- 
pleting his    ' 
purchase. 


-■'O 


Faircloth  v. 'GtoRNEY,  Clerk/ 

OTB^HEl^  StTJU  had  obtained  a  Tole  nid  t»  set 
'  eaide,  cij>6n  a  great  variety  of  objections,  M  ma^ipf 
grdntbd.bytbeDdrendlAiit  :  -  ' 

Wilde  Serjt.,  who  now  opposed  th^  rule,  said  it  ap- 
peared from  the  affidavits  filed  in  support  of  the  rule^ 
that  the  annuity  was  secured  on  ecclesiastical  property 
and  certain  policies  of  i^suran^  iti  which  the  grantor 
had  a  reversionary  interest;  that  the  grantor  having 
tedome  ihftdivent,  bis  asBignee  'had  made  ati  'aittei^ 
m^t  iiriii)^  the  grants  of  the  annuity  to  sell  the  tttmuity 
and  the  reversionary  f ntei^st  In  th^  polided  ;^  lliAlt  the 
tirAbl«r>kad  tfeen  sold  1l)^  Mididn,  ^er  the  niifmiity  had 
been^atd  (ck  sdveralyear^  without  objectibn;  andth&tlhis 
porehasiir^beooEning  unwilling  bo  domplete  his  ptafdbdsei 
had  resorted  to  a  conveyancer  to  start  objectioiM.  Yhe 
qbnvbyancdr  fsuggeirted  Tio  less  than  six,  upon  which 'be 
said  the  oJnnkMi  of  the  Court  muttt  b^  ol^iii^  bii&rd 

the  purqha^^er  could  §aikly  proceed ;.  wh^^upon  this  ap- 

plicatioQ 


IN  THE  Thikd  Year  or  WILLIAM  IV. 

pUoaftioii  was  made,  Gumey  contrlbutiiig  an  affidavit 
that  though  he  had  not  before  beea  aware  that  ihai^ 
were  legal  objections  on  which  he  could  set  aside  his 
ffunu  he  had  always  esteemed  himself  grieTously  used 
hy  the  grantee* 
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Wilde  contended,  therefore!  that  the  applioati<»  waa 
a  mere  eiLperiment  to  obtain  the  opinion  of  the  Court 
upon  a  matter  not  in  litigation,  and  that  the  Court 
would  not  entertain  the  motion  unless  it  were  made 
^  bonaJbU  on  the  part  of  the  grantor.  That  could  not  be 
the  case  here,  for  though  he  had  contributed  an  affidayit 
of  &cts  connected  with  the  grants  he  did  not  state  that 
the  application  was  made  on  his  behalf.  \_Alderson  J. 
It  can  scarcely  be  so,  for  it  is  his  interest  to  uphold,  not 
to  defeat  the  sale  of  the  annuity.] 

The  Court  here  called  on  Stephen  to  shew  that  the 
applicadoa  was  made  bon&Jlde  on  behalf  of  Gumqff-  and 
upon  his  fieuling  to  do  so,  decliaed  to  hear  him  farther. 


Sharp  Vk  Grsy, 


J^a*  zx« 


ASSUMPSIT  against  a  coach  proprietor  and  common  A  coach  pro- 
carrier,  for  failing  in  his  undertaking  to  convey  J^^^'^'^j"  ^j^n, 
Ae  Plaintiff  safely  from  Chertsey  to  Londotu  .    .   yey  his  pa»- 

Tbe  axletree  of  the  Defendant's  coach  broke  on  tke  seng^^rs  in 
JQumey,  whereby  the  Plaintiff  was  thrown  oS^  his  limba  !!^icle»'  and  if 
inetaredi  and  considerable  loss  and  expence  incurred  an  accident    . 
in  kb  cure.  ..     |»PP«».f™"»» 

defect  in  con- 
It  appeared  that  the  axletree  was  an  iron  bar^  whiob,  struction,  the 

excepting  the  arms  projecting  into  the  wlieela,  was  ea*  propnetor  b 

tlite  defect  be  out  of  right  and  net  discovtiible  ttpda  ^drdttary  examination. 

closed 
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1 8  38.       t\6itd  in  i  fi%me  bf  Wood  cohiTistbg  oF^biiP  ^iltkM tetmfl 
g  '  „       togetJier  by  elamp^  of  iron.    Tlie  clamps  were  iMi^ei 
-t;.  wtth  screws.  ■    *.     .•  -iqrp.j... ' 

t>RiY*  Before  the  jouvney  the  Dfelfemlant's  ietvttfttd'hdd  *«• 

amined  this  part  of  the  vehicte'in  the  usual  #ay,  WImii 
no  defect  was  obvious  to  the  sight ;  but  upon  investi- 
gation afti^r  the  accident,  a  defect  Was  disdove^  in  that 
|)brtlon  of  the  {ton  iiar  which,  being  embedded  iti' the 
wood  work,  eonld  6nly  be  exatninedby  «inscrewi^^'Ae 
iron  clamps,  and  taking  off  the  wood^  fra^e.    ' 

A  mall  contractor  proved  that  it  is  tlot' (fsinri^'pre- 
vidus  tb'jonrnies,  to  examine  the  it\>n  <^thef  axkltrte 
fay  opening  'hs  wooden  frames  and  thM  s0ch«  ^i^tok 
would  be  productive  rather  of  insecurity  ihkth^idfi  §k{^: 
the  maker  of  the  Defendant's  coach  swore  that  the 
whole  vehicle  had  been  made  of  the  be^t  materiabr  U)&t 
the  coach  was  not  new;  but  that  the  iroAi  of  kjslkittm 
i/vBLs  rendered  more  tough  b)*  use,'  and  was  leds  liable  to 
eccident'  afi^f  wear  than  at  first  starting.  ' ' 

"Wfierenpon  it  was  contend^  ^that  there  hdd  been  no 
Varit  df  due  cai*e  on  the  Defendant's  part,  end  tb«rt  the 
Plaintiff's  calamity  was  the  resalt  of  Iheviteble'eettidetit, 
for  which  the  Defendant  was  not  responsible. 
*' "fteif/flfrC:  J.  directed  the  jery  to  insider  -whilher 
th^e  li'ad  been,  on  the  part  of  the  Defendaht,-  ihot  d«- 
'  gre^  of  Vigilande  Which  w^^e^iiired  by'hi^^'eifg^etoedt 
<eo  carry  the  Plaint!^  safay. "  ^'    *''  »    "••  •"'•  '>i-->i'^'' 
■   "Th6  jifry  having  foui^id' for'  tb^  l*faiatil!l  wfth  «0aL 
""damages;        '    '  "   '      "'='•.'  '—'i    .n:  '..i;  .7,iji...' 

Andrews  Seijt  moved  to  set  fcide  tlie  verdidttw  tfce 
OTound  that  the  Defendant  had  conducted  his  business 
With  aU  the  caution  that  could  be  reasohat)Iy  l^tttml ; 
that  the  jury  had  been  misdirected;  and  that  the  Velvet 
was  against  evidence.  A  carrier  of  gbodii  afadertwc^to 
jdeliver  at  all  hazards,*  but  a  carrier  of  passengers  is  not 

responsible 


•  •  I      .  .       •  1       •  J  * 


'Gas^iai;  J.  I.ai^of  the  saipe  opinion*  Tb^  burthen 
liiy  on  ihe  Defendant  to  shew  there  had  been  no  defeiQt 
in  ite  construction  of  the  coach*  Whetljier  therp  ha/1 
been  or  not,  was  9.  question  of  fact  on  which  the.  jury 
ImYf^deteroiioed*  In  Christie  y.  Gr^g  the  accidenl-was 
oDca^iMed  by  a  kennel  which  crossed  the  road,  and  npt 
hfihthy  defect  in  ihe  vehicle. 

.  iBoaAMgtrfi?  X  .,  I  am  of  opinion  that  na  rule  should 
be  ^r^mted  to  disturb  this  verdict.  The  Chief  Justice 
h^ld  that  tiie  Defendant  was  bound,  to  providq  a  safe 
vehicle,  and  the  accident  happened  from  a  defect  in  the 
aidati^  tfaO|  when  the  coach  sjbarted  it  was  not  rji^ad- 
worthy,  and  the  Defendant  is  liable  for  the  consequence 
upon  the  same  principle  as  a  ship-owner  who  furnishes 
ft  vf|s$Q| ,  ^bich  is>  i:^ot  sea- worthy. 


.'1 


.,  A|fDEps.o]K  J-  I  ^^  ^^  the  same  opinion:  a  coach 
ptoprjetor  is. liable  tor  all  defects  in  his  vehicle  which 
i^  be  seen  al  the  time  of  construction,  as  well  as  for 


su 


ch 
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:re9|Miaibie  for  accidents  which  happen  in  spi^  of  every        193S. 
))n9camiiQ\n»,  >  In  Christie  v.  Grigg{a)^  it  was  held  that 
the  proprietor  of  a  stage-coach  was  not  answerable  for 
aoy'diainage  that  might  happen  to  a  passenger  firon^.the 
C9A«h  b^ng  overtiiraed  by  ^.9iere  accident.  ^ 

•   •    •    •.     '•: 

PAKI4X  .1  ansn  of;Opinioii  ti^t  90  r^i^p^gHA  be 
gtumed^  ;Thtei  wa^eiitirjely  a  questio^^  of  fai;^,  WfJ.tljp 
dapia|;fQS.arfir'i»o(r'6yqejS$iye«  .U  is  clpax..t;hav^n^  T^ 
a  defect  in  tb»  a^ltitrec^;  and  ix  was  for  the  Jm-y.to  .^£gr 
whether  ihe.  accident  wasocca^oaed  I^y  whqt,  ifi  law, 
is.f^U^d  t^gUgeope  ,in  the  fiefej^danlt .  pr,  "9^  Th^ 
GhWf^,  JuaUee  ci;pr^sise^  no  disaatisfiiction  at  the.  verdif;!, 
and  it  CN^ght  Bot  to  be  disturbed.  ..^ 
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t88S.       such  as  m^y  exist  afterwards  and  be  discovered  on  ioves- 
t%ittioa« 

The  injury  in  the  pre^nt  case,  appears  to  have  been 
occasioned  by  an  original  defect  of  construction;  and  if 
the  Defendant  were  not  responsible,  a  coach  proprietor 
might  buy  ill*constructed  or  unsafe  vehicles,  and  his  pas- 
aeogers  be  without  remedy. 

Rule  refused. 


J'^"  «4.  Palmer  v.  Penning. 

Insurance  T]  OLICY  of  insurance,  effected  Januaty  the  S8th,  1831, 

i''l^\d%lzt,  ®"  ^^^  ^^  y^^^  ^^  thirty-seven  tons,  at  and  from 
at  and  from  Bristol  to  Lofidon.  The  yacht,  which  was  lying  in  tbe 
Brijtol  to        ftoaj.  ^^  JBrisfol  at  the  date  of  the  policVf  did  not  sail  till 

vessel  was  not  ^®  ^7^  ^^  ^^^9  and  went  down  in  the  Channel  three 
fitted  out  for    or  four  days  after. 

Jtf J" follow-*  ^^  Court  baving,  after  a  nonsuit,  refused  a  new 
ing,  and  did  trial  in  a  former  action  on  the  same  policy  (Set  utte, 
not  saa  tm  the  ^^  ^jjj^  p.  SI  7.)  the  Plaintiff  commenced  the  present 

Z7tn  Oi  tbat 

month :  action  agabst  another  of  the  underwriters. 

Held,  that        At  the  trial  befote  TawUon  J.,  last  Darciester  aasises^ 

stanMoHier  ^  appeftred,  in  addition  to  the  facts  above  stated,  that  at 

being  a  yacht  tjb^  date  of  the  policy,  and,  subsequently,  the  yacht  was 

was  no  jus-  p^.  „p  f^^  ^^  ^^  Bristolf  and  tluit  the  master  pjroceeded 

such  deky,  ^^^  London  to  Bristol^  and  fitted  out  the  vessel  for  the 

and  that  the  Yoyage,  only  a  few  days  before  the  17th  of  Mag/. 

wetrS**"  ^^^  •'•  WP<»^  ^»^  ^e  ^^^  i^  ^  the  jury  to  sty 
charged.  whether  the  delay  was,  or  was  not,  unreasonable ;  bot 

did  not,  in  terms,  explain  to  them  that  a  delay  in  sailing 
ought,  in  order  to  be  justifiable,  to  be  a  delay  for  the 
purpose  of  tbe  voyage^  (no  purposes  of  tbe  voyage  ap- 
pearing,) except  that  tlia  vessel,  which  was  a  pleasure 
yacht,  should  arrive  safely  at  its  place  of  destination. 

The 
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The  jury  found  for  the  Plaintiff;  ^^censidering  that 
the  vessel  was  a  yacht  which  does  not  usually  sa&  in  tbe 
wiotert'^  wiieretipQB 

Wifdf  Sex$U  obtaiood  a  rule  nisi  for  a  ockf' ttJal  On 
^,  ground  of  aiisdireccioD»  this  Ccmit  having/  eApresdy 
decided,  in  Palmer  v.  Marshall  {a)y  that  no  delay  in  aail^ 
lag  is  justifiable  except  a  delay  for  the  purpose  of  the 
voyage;  and  that  a  yacht's  waiting  for  the  summer  season 
is  not  a  delay  for  the  pttrposa  ol  the  voyage. 

Bampas  Serjt.  w^o  shfwed  cause,-  contended,  as  in 
Palmer  v.  Marshall^  that  the  underwriters  must  be  taken 
tokhow  the  bsage  with  reference  to  the  res^l  lnkure|, 
ttd  that  in  the  ease  of  a  yacht,  waiting  forHbe'  summer 
se^on,  wa^  Kke  waidng  to  avoid  the  faurricccn^  montlid) 
b  the  We$t  Indies^  a  delay  for  the  porpoae  of  the  voyiige« 
The  whole  wAs  a  question  for  the  jury*    '     '     '> 


I88S. 


r  /  >  i »    .' 


i(/ 


'  Wildei^  Whether  that  would  be  ne&sonliblte  Adaiy  for 
a  yacht' which  would  be  unreasonable  fort  any*  other 
vesael,  is  a  question  of  law«  But  the  fapt  tbalitbe  yaeht 
remained  exposed  for  sale  after  the  date  cfiihf^' pt\iefi 
and  that  the  master  never  qoittdd  London- (^  l^'l^r- 
{Me  of  fittitig>out  till  a  few  days  before  ifaelTth  c^ 
M^,.is  ^ondusive  lO'  shew  that  the  delay <heite  Wiis  mie 
a dday^fer  tbe  pttrpose 4yf  the  voyage.   "  '   '  ' '' ';    ''  < 


i< 


..\ 


Park  J.-  As  I  presided  at  the  trial  ot^JMmerfi 
UnrAaUj  and  directed  the  nonsuit  in  |hst ^xrause,  lam 
Aoc  dispteed  ta  say  much  cm  the  |>veseat  occadibil*'  *  ' 
^  Port  of  ^  propo^ion-  under  dfsousaion  i^  lio  tf oubtv 
mutevi  Qf  Iilw^  that  is,  w4i^et  the  word  ^aHht^  'In  ar 
pc/SiCf^  cvtotes'  any  exception  from  the  rule  which  re-> 
qaives  thait  a  vessel  shall  sail  within  a  rtasottabl^  lime( 


(tf)  %^ingb.^iT. 


iL 


I  ;    ) 


after 
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after  the  policy  is  effected.  In  my  opinion,  and  timt  of 
the  Coort,  it  does  not.  I  adopt  what  was  said  in  Palmer 
V,  Marshall  by  my  Lord  Chief  Justice  and  my*  brother 
Aldenon.  The  Chief  Justice  said,  <<  What  I  have  to 
consider,  therefore,  is,  whether  any  facts  hare  been 
stated  by  the  plaintiff  to  account  tor  this  delay.  I  find 
none  suggested,  beyond  the  circumstance  that  th!s  vessel 
was  described  as  a  yacht  upon  the  policy,  wd  that 
yachts  are  usually  laid  up  in  the  winter.  But  if  die 
plaintiff  meant  to  rely  on  that,  he  should  have  taken  a 
policy  adapted  to  his  purpose.  He  might  have  insured 
his  vessel  in  port  for  a  definite  time,  and  on  the  tdyage 
to  be  commenced  afterwards ;  instead  of  that  he  adopts 
a  form  of  policy  from  which  the  underwriter  miist  have 
understood  that  the  vessel  would  sail  within  a  reason- 
able time.**  That  seems  the  right  principle.  •  My 
brother  jUdef^son,  after  stating  circumstances  Vlliich 
might  be  deemed  a  reasonable  ground  of  delay,  puts 
it  correctly  that  the  delay  must  be  for  the  purpose  of 
the  voyage.  The  cause  has  now  been  tried  again  by 
my  brother  Taunton^  and  all  the  arguments  for  the 
Plaintiff -are  answered  by  two  facts  which  appear  on 
that  learned  Judge's  report  of  the  trial;  namely,  that 
there  having  been  an  intention  to  sell  the  vessel^  the 
captain  was  not  sent  down  to  Bristol,  and  no  prepare 
ations  were  made  for  sailing  till  the  month  of  May, 
Now  it  is  clear  insurance  law,  that  on  a  policy  at  and 
from  a  port,  the  vessel  ought  to  be  ready  to  sail  as  soon 
as  she  reasonably  can,  and  is  not  to  lie  in  the  port  for 
months  before  she  takes  her  departure.  We  have  some 
difficulty  in  ascertaining  what  was  the  precise  direction 
to  the  jury  in  this  cause,  but  the  learned  Judge  reports, 
himself,  that  he  did  not  say  that  the  delay,  to  be  justifi- 
able, must  be  a  delay  for  the  purpose  of  the  voyage,  ex- 
cept that  the  vessel,  which  was  a  yacht,  should  arrive 
safely  at  its  place  of  destination.  That  certainly  pro- 
duced 


f  » 
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^uced  an  impression  on  the  jury,  because  they  foundCH"* 
the  Plaintifi^  <'  considering  that  the  vessel  was  a  yadiu" 
It  is  impossible  to  sustain  that  verdict,  for  the  jury  should 
have  been  told  that  if  .that  was  the  ground  on  which 
tbey  determinedi  the  verdict  ought  to  have  been  for  the. 
Defeqdant.  We  think,  therefore^  that  there  abould  be 
a  new  txial ;  the  coats  to  abide  the  event 


1B8S. 


Giji^CE  J.  concurred. 


BoaAHQUBT  J.    I  an  of  opinion  there  haa  been  a 
misparriflige  in  this  cause,  and  that  the  verdict  is  iaoon-i> 
sjstent  with  the.  law  laid  down  in  Pabner  y.  Jdarsidll^' 
The  only  question  is,  whelher  this  miscarriage  is  to' be 
ascribed  to  an  omission  in  the  direction  given   to  the 
jury  by  the  learned  Judge  who  presided  at  the  triaL »  He 
reports  that  he  did  not  expressly  say  the  deia;  ought  to 
have  been  a  delay  for  the  purposes  of  the  voyage^  (no, 
purposes  of  the  voyage  appearing,)  except  that  the  vesseli 
which  was  a  pleasure  yacht,  should  arrive  spfe  at  its  place 
of  destioation.     But  this  Court  has  decided,  thattb^ 
drcumstauce  of  the  vessel  being  a  pleasure  yacht  isJ^ti 
a.sufficient  reason  for  the  delay ;  and  the  mention  of  ^0 
term  pleasure  yacht  seems  to  have  misled  the  JMi^y.fon 
thpy  found  ,  their  verdiet  ^'  considering  Ux«t  the  v))0sel 
was  «  yiichti"    X, thipk^  ihereforet  th^e  .fA^ould.  be/a  j^ew  < 
tiial^  ^t.thajU  und^  the  doubt  as  to  Xhe  precise  effect/pf - 
the  direction  to  the  jury^  the  costs  shoi^  ^abide^  the-' 
event,  .r 

Aldei^om  J.  I  am  of  the  same  opinion  as  before 
that  this  delay,  jto  be  justifiable,  should  have  been  a  delay 
for  the  purpose  of  the  voyage,  as  waiting  for  a  H'in4» 
provisions,  or  the  like.  But,  as  the  delay  wa^  not  for  . 
the  purpose  of  the  voyage,  I  think  the  rule  for  a,new^ 
trial  should  be  made 

Absolute. 
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Jan.  x6.  FrASER  V.  CaSE. 

A  distringas  HPHE  Derendant  being  applied  to  in  Jufy  last  for  pey- 
"^^«^Kr^  in<^nt  of  a  debt  due  to  the  Plaintiff,  protaisisi.to 
]t8<|ed  ex..  ,.  - ,  settle  it  on  the  following  Saturday. 

presflyibr     ..      rj.,^^  Plaintiff's  clerk  called  on  that  day  tft  theDe- 

onQ  ot.two      -I 

pu^pQic«».     . :  fondant's  house,  when  he  was  informed  by  the  Defend- 

e^her  to ,  .  .,  ant's  wife  that  the  Defendant  was  gone  to  Africa  s  and 
pwrance^  upon  calling  again  on  the  14th  of  November  to  senre 
^Vk  a  viewi^>  hitn  with  a  writ  of  summons,  was  informed  be  was  still 

intheal- 
tenutive. 

Wilde  Seijt.  moved  for  a  writ  of  distringas  under 
3  W.  4.  c.  39.  s.  9.  in  furtherance  of  the  Plaintiff's  pro- 
ceedings. 

P<T  Curiam,  Under  that  statute  a  distringas  may  be 
obtained,  either  to  compel  an  appearance,  or  with  a  view 
to  outlawry.  If  the  parly  is  not  abroad,  the  Court  irill 
not  issue  a  distringas  with  a  view  to  outlawry.  If  lliere 
fe  reason  for  thinking  he  is  abroad,  they  ^11  not 'issue 
ono  to  compel  an  appearance.  You  musf  mak^  oiit  one 
case  or  Ihe  other;  or  at  least,  under  the  prekent  cir- 
cumstances, elect  for  which  purpose  the  distri^as  shall 
issue. 

Wilde  elected  a  distringas  to  compel  appearance.. 


.  V 
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LaNCUM  v.  LoVELL.  Jan.%1. 

-/ytf]    tot*'    }        .      *  '     , 

^SjSlIJi/fJPSIT  for  toll  traverse-    PJeo,  general  issue.     In  an  action 
At  the  trial  the  Defendant  called  several  witnesses  ^.i^^^d  on  a 
^>9<D^9?!^  t^t^  tl^ej  h^d  used  the  way  in  questton,  a  public  public  road* 
'W^.JBW^W  the, borough  of  Northampton^  without  pay-  Pf**^7^ 
igj^gt .  of  .aj;iy  toll;  in  some  cases  when  no  demand  had  to  paj  the  toll 
^^^n^^vd^  in.  oth^r  ^:ases  where  toll  had  been  demanded  are*  from 
H  "SfiiNr   It 7«^  objected,  by  the  PlainUff,  that  the*  ^^^  ^ 
witnesses  were  incompetent,  inasmuch  as  the  verdiict  in  give  evidence^ 

the  present  case   might  be  given  in  evidence  against  jwiwithttand- 
,  -r  .         ,      , ,  ,      .  ,  •        /•      ing  their  tn- 

VlWn^Hff?  ^cjion  si^qald  be  brought  agamst  tbem  for  ^^^^  -^  the 

d^^lom  ^^  <N  <»Pe  Qt.Lord  FalmoiUh  v.  George {u)  rewdtof  the 
was  relied  upon  in  support  of  that  objection.     On  the  **"*** 
authority  of  that  case   Tindal  C.  J«,  before  whom  the 
$P%rW^  trie<;i»  allowed  the  objection,  but  gave  the  Se- 
%^,^9t,^ve  to  mpve, 

,  ^  ir^rc^ipt  ^vijQg  been  found  for  the  Plainti^,  a  rule 
m^'waf:  obtained  for  a  new  trial  on  several  grounds,  and 
^nioi9g  ,t^i^^  pi)  the  ground  that  these  witnesses  ought 
not  to  have  been  excluded. 

.J  iAf^r  hearing  Wilde  Serjt  agfiinst  the  rule,  and  Jones 
$p^i^  in  support  of  it,  the  Court  requested  that  the 
question  of  evidence  might  be  argued  before  all  the. 
Judges;  accordingly,  the  day  before  this  term  com- 
menced^^ ^yrt^^n  of  .the  Jji^dges  being  assembled  in. the 
Exchequer  Chamber,  • 

Chilian^  on  this  point  only,  again  shewed  cause  against 
the  rule  for  a  new  trial. 
The  witnesses  in  question  were  properly  excluded, 

(a)  s  BingA.  a  8  6. 

H  h  2  because 
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because  the  verdict  in  this  cause  would  have  been  evi- 
dence  against  them,  so  that  they  had  an  immediate 
interest  in  the  result  of  the  cause.  That  has  always 
been  deemed  an  insuperable  ground  of  exclusion.  Gilb, 
Evid.  107^  Bull.  N.  P.  284.,  Walton  v.  Shelley  (a),  Eex 
V.  Bray  (4),  Duke  of  Somerset  v.  France  (c),  Hockly  v. 
Lamb  (d),  Harvey  v.  Collison  {e\  Anscomb  v.  Shore  {g\ 
Earl  of  Clanricard  v.  Denton  (A),  Bent  v.  Baker  (i), 
Smith  V.  Prager{k\  Rhodes  v.  Ainsworth{J)^  Wyndham 
v.  Chetwynd.  {m)  To  say  nothing  of  Lord  Falmouth  y. 
George^  which  may  be  considered  as  under  reconsider- 
ation on  this  occasion,  the  present  case  cannot  be  dis- 
tingiushed  from  77ie  Company  of  Carpenters^  ^c.  in 
Shrewsbury  v.  Hayward  (n),  where  it  was  held  that  a 
person  who  had  acted  in  breach  of  an  alleged  custom 
was  not  a  competent  witness  to  disprove  the  existence  of 
the  custom. 

It  may  be  urged  on  the  other  side  that  such  evidence 
ought  not  to  be  excluded  in  the  case  of  public  rights, 
which  affect  all  the  king's  subjects ;  but  that  argument 
is  met  by  the  case  just  cited,  in  which  the  custom  set 
up  by  the  Plaintiils  affected  all  the  king's  subjects. 
The  only  exception  to  the  rule  of  exclusion  in  cases 
of  interest,  is  that  pointed  out  by  BuUer  J.  (o),  namely, 
that  a  party  who  has  an  interest  will  be  adnutted  where 
no  other  evidence  can  reasonably  be  expected:  Gilb. 
Evid.  1 1 4.,  Evans  v.  Williams  (/)),  Lock  v.  Hayton  (g), 
Goodtitle  v.  W€lford.{r)  Here  other  evidence  might 
have  been  adduced.     The  servants  of  those  whose  car- 
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a)   I  7*jR.i96. 

S)  Coj.Tfmp.Hard.  s6o. 
{c)   iStr.  66i. 
(d)  1  Ld.  Raymd.  731. 

\e)  1  Sel<uf.N.  P.  439* 
(g)   1  Taunt.  %6i. 
{b)  X  GuvilL  360. 
(1)  3  T.  R.  a7. 


(i)  7  T.  R.  62. 
(/J  iB.^Ald.S7. 
{m)  X  Burr.  4^4' 
(if)  Dougl'  371* 
{o)  BulL  N.  P.  %%9* 
\p)  7  r.  R.  481  n. 
(q)  Fortese.  146. 
(r)  Dougl.  140. 
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riageg  passed  the  gate  might  have  been  called,  or  the 
witnesses  might  have  paid  under  protest :  Rex  v.  Car- 
penter {a\  City  of  iMdon  v.  Water  Bailiff.  (6) 

Sir  James  Scarlett  in  support  of  the  rule.  Witnesses 
are  not  excluded  because  the  verdict  in  the  cause  may 
be  evidence  for  or  against  them,  but  because  they  have 
an  interest  in  the  result  of  the  cause :  the  admissibility 
of  the  verdict  for  or  against  the  witness  is  often  a  test  of 
the  existence  of  the  interest;  but  it  is  the  interest  which 
disqualifies  him,  and  not  the  circumstance  that  the 
verdict  may  be  given  in  evidence  for  or  against  him. 
Now,  to  the  rule  of  incompetency  from  interest,  and  to 
the  admissibility  of  a  verdict  in  evidence,  Read  v.  Jack- 
son (c),  there  are  several  admitted  exceptions.  One  of 
them  is  the  case  of  a  claim  which  affects  all  the 
king's  subjects;  as  a  claim  to  toll  on  a  public  road. 
The  interested  witness,  there,  is  a  witness  of  neces- 
sity, because  none  can  be  found  who  are  at  once 
not  interested,  and  have  any  correct  knowledge  about 
the  matter  in  dispute.  In  the  present  case  the  serv- 
ants of  those  whose  carriages  passed  without  impe- 
diment might  not  know  that  their  employers  paid  a 
composition  for  passing:  the  employers  alone  could 
state  the  fact  correctly.  Claims  against  the  public  may 
be  divided  into  two  classes;  1.  those  which  affect  a 
portion  of  the  public,  as  the  inhabitants  of  a  manor, 
parish,  or  township,  or  persons  of  a  particular  vocation ; 
2.  those  which  affect  all  the  king^s  subjects.  In  the 
first  class  the  testimony  of  interested  witnesses  is  ex- 
cluded by  common  law,  because  it  is  possible  to  procure 
other,  and  less  exceptionable  testimony;  but  in  claims 
which  fall  under  the  second  class,  witnesses  are  admitted 
notwithstanding  their  interest,  from  the  impossibility  of 

(a)  %  Show .47.  (b)  1  Fentr.  3s^'  (^)  lEast^zSS' 

H  h  3  procuring 
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procuring  other  tesiimoQy.  This  <&tm4A(>P'l3eQPD^^ 
all  the  casea ;  for  Tke  Company  of  Carper^en,$  i^^^fftt 
bury  V.  Hmfmrd^  and  Lord  Falmouth  v.  Qefffgt  n^Mb^ 
ranged  within  the  first  class.  To  receive. ^bf^^efjf^M 
of  those  «nly  who  paid  Uie  toll  would  b^  .t^  iff^^ 
evidence  only  ou  one:  side.  r  i..,   >  b  <)*if 


.t   I 


The  JMdgnii^nt  of  th^  Cpivt .  was  no^,  .<!*!|frya!?^) j?. 
C-B.  by  ,.,       .      .    ...j.v^.U  'lo 

Pabk  J.     This  was  an  actioa  of,,(t^^u^ff  f^^fff)}Q^^ 
passing  through   the  borough  .  of  J^orthamfi^^^^ 

before  the  Lord*  Chief  Justice  of  this  .C9"^.,|*^fHc.,^ 
verdict  was  found  for  the  Plaintiffy  A  ^Ifloljioij^wa/; 
made  by  leave  reserved  at  the  trial,  to  set  .aside  ^i^^ 
verdict  upon  several  grounds,  upon.which^it  is  m>t.spw 
necessary  to  give  an  opinion.  But  ti)ere.is^OQ^upoi^ 
which  I  am  now  to  proceed  to  deljyer  tl^e  i^i^suaimoi^, 
judgment  of  this  Court :  it  is  also  an  opinfoi)^  m  wUgb 
all  the  Judges  of  Jj^ngland  concur.  At.  th^  trial  of  ,tbb 
cause  several  witnesses  were  proposed  to  b^  J9fll^4  ^"i!irn 
part  of  the  Defendant,  to  prove  that  they  had  usol^e 
way  in  question  without  payment  of  s^ny  toll,  insomf^ 
cases  where  no  demand  had  been  made,  find  in  oth^^ 
cases  where  the  toll  bad  been  demanded,, ^nd  .refused  t^ 
^e  paid.  This  evidence  was  objected, to  as  jn<)9l?fP^ff)f^, 
l)y  the  counsel  for  the  Plaintiff,  inasmuch  as  ihe|>yr^D|j 
verdict,  it  was  contended,  might  be,  given  in  ^^'^^f(% 
against  them,  if  an  action  should  be  br^ijgh^^  a|^p|i(; 
them  for  the  toll.  .  In  support  of  this  ol^^p^q^^^jt^ 
of  Lord  Falmouth  v,  George  (jf]  \i^as  rjeliej^,  MR>®9lnP4 
VSinch  pressed  upon  th^e  phief,  ^uptjpe :  i^|^j^ie%t 
may  say  in^is  prespi^Jft  OjaJ  .a|%Hg|i  .^«?,<^fflfljn^f^ 
Against  the  ol^^tion  made  to  tl^  >^<^?/?!\Pfl^^%^3H9^<^^^ 

.'  .  '    i   .  {'11  witness. 
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mititsSi  yet,  upon  the  authority  of  that  ca6e,  hift  LotA^ 
ship  allowed  it,  giving  the  Defendant  leave  to  move  the 
Govtrt  The  question  then  is,  are  these-  witnesses  ad<* 
misslble  or  not  ? 

This  ease,  and  the  question  arising  upon  thb  point,* 
are  of  great  importance,  and  of  frequent  occurrence, 
and  therefore  the  Court  were  desirous  of  having  the 
point  set  at  rest  upon  the  highest  judicial  authority'. 
Accordingly,  We  requested  the  Judges  of  the'  other  courts 
of  Westminster  Hall  to  permit  this  single  point  to'  be 
heard  before  them ;  and  the  day  before  this  term  it  was 
accordingly  argued  by  one  counsel  on  each  side;  before 
fourteen  Judges,  ami  they  agree  unanimously ;  and  the 
Lord  Chief  Justice  of  this  Court,  being  unavoidably 
absent  at  the  argument,  authorizes  me  to  say  that  he 
fully  concurs. 

Whether  it  would  be  possible  to  support  the  case  of 
Lord  Falmouth  v.  George^  by  supposing  it  savoured  more 
of  a  private  than  of  a  public  right,  I  do  not  think  it 
worth  while  to  discuss.  Because,  in  this  case  of  Z^tc)- 
rence  v.  Lovellj  there  can  be  no  doubt  that  this  was  a 
matter'  in  which  every  subject  of  the  king  has  nn  in- 
terest; and  if  any  one  man,  because  he  has  passed* 
that  way  unmolested  or  resisting,  and  therefore  having 
an  interest,  is  rejected,  every  individual  in  the  king^ 
dom  is  equally  exceptionable.  The  Court,  and  the 
other  Judges  therefore  wish  this  case  to  be  placed 
opon  this  broad  ground,  that  this  is  a  public  right,  in 
whidi  all  mankind  are  interested ;  and  if  such  an  ob- 
jection to  witnesses  were  allowed  to  prevail,  a  maii 
^ould'haVe  only  to  set  up  a  toll  or  any  other  claim  ai 
against  all  tne  VorTd,  and  no  man  who  had  used/ the 
^ay',' coqM  ^b^  called  to  controvert  or  contradfic^  tH^ 
6iatm^^tttthbnj^ii  'He 'had  utiiformly  resisted ^he'  ^i^diri^ 
to  skth  ji'''deJnaYifd.  It  is'  of  course,  tlietefore,  'is  it 
seems  to  iis,  that  such  witneases^  of  necessity,  must  be 

H  h  4  admissible! 
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X8S3.  ddtnlssible.  It  was  said  at  the  bar  the  other  day>  that 
the  serv&nts  of  the  masters,  "whose  earriages  pasted 
might  be  called.  But  that  would  not  be  soflScietit,  fer 
it  would  then  be  alleged,  even  if  the  senraiits  swore  diat 
they  passed  without  paying*  that  it  by  no  meaM  ^fol- 
lowed that  the  masters  did  Yiot  compound  for  the  l6ik» 
a  practfce  not  uncommon,  and  of  which  the  servantn 
might  not  be  cognisant.  The  only  persons  who  Mwld 
give  S2<tisf&(:tory  proof,  are  those  who  cotild  ebMriutcIf 
prove  that  tliey  being  the  owners  of •  carts  ot<  oditf 
carriages,  continually  passed;  and  that  no  demrandiMd 
ever  been  made  upon  them;  or,  if  made,  had  benoni- 
ibrmly  resisted  by  them.  It  appears,  therefore,  that 
this  case  falls  expressly  within  Mr.  Justice  BuUer^s 
second  exception  to  the  general  rule,  that  no  persoa 
interested  can  be  a  witness ;  namely,  that  a  party,  who 
has  an  inter^t,  will  be  admitted,  where  no  <dher  <i»- 
dence  can  reasonably  be  expected,  [a)  Now  how  can 
any  othel*  'evidence  b6  reasonably  ^xfiected '  to  rwut  a 
claim  made  against  ex)ery  individual  subject  of  the  realni) 
tut  that  otsome  of  the  subjects  of  the  king  ?  '  * 

'The  dobrt  has  "been  much  pressed  with  tfie'citoof 
77/e  Compamf  of  Carpetiters,  <Jr.  in  SArAcwftttry^v.  Jfey- 
tBDard{b)i  where  it  was  held,  that  a  person  who  had  acted 
in'  breach  'of  an  alleged  custom  wsas  i16t  a  cotofietelt 
witness  to'dispkove  the  existence  of  the  custom;  ti&mdy, 
that  he  had  tvorkedj  being  a  resident  in  Shrc^vdnnyt  V^iM- 
out  molestation  as  a  carpenter  there^  although  he  tnzi  not 
free' 6f  ilie  company,  no%'  an  apprentice  fwr  jotihieyman, 
'On  that  case  it  is  to  be  observed,  that  it  Was  not  a  tkse 
affecting  aU  the  king's  subjects,  but  only  a  partf^lir 
class' of  ti^ad^smen,  in  a  partidular  town:  in  ttte' next 
place  it  was^  diecided  expressly  on  the  gH^und  tli^ /A^ 
were  not  witnesses  of  necessity,  for  Mr.  Justice  BuUer 
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tttys  .f<  the  olgection  to  the  witness  produced  for  tbe 
Defesdant  is  certainly  decisive :  for  it  'is  not  true  that 
he  could  have  had  no  other  sort  of  witnesses.  The  em^ 
ployecs  might  have  been  witnesses." 

Th9  result  of  the  whole  iS)  therefore^  that  we  are  of 
opioion,  that  the  right  daimed  is  aptiblie  right,  in  which 
ilU  ihe  king's  subjects  are  interested;,  and  that  conse- 
quescly  the  right. on  the  one  hand,  and  the  resistance  on 
ike  iMher,  can  onIy.be  substantiated  or  resisted  by  the 
sdhgocts  of  the  king,  who.are  all  equally  interested;  and, 
theref(ire»  the  rule  for  the  new  trial  must  be  n>ade 
ahsohite. 
.     >  Rule  absolute. 


18^3. 
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Balme  and.  Others,  Assignees  of  Bankhart 
.  ,^^  Ben«on».  Bankrupts,  v.  Hutton,  Jewjson, 
.  .^QH^Af,  Wood,  and  Others. 

T.TJ^PJK  error  from  the   Court  of   Exchequer,  the 
.,  judgment  of  this   Court  was  now    delivered  as 
fidlpyK^: — {a) 

■ 

Pattesox  J.  This  was  an  action  of  trover  by  the 
assignees  of  a  bankrupt  firm,  in  which  the  jury  found  a 
.s|)fcial  verdict  as  follows :  — 

,  ,^.  ffankhart  and  W.  Benson^  the  bankrupts,  for  several 
years  beCbre  and  up  to  the  time  of  the  issuing  the  commis* 

{a)  This  case  was  argued  in      stated  in  the  judgmentt  that  it 
Trinitj  vacation.  would    be    improper  to  repeat 

The  aiiBUiaenU  ane  so  fully     them  here. 
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A  sheriff  who 
has  seized 
goods  under  a 
Ji.  fa.9  and  has 
sold  and  de- 
•livered  them 
after  a  secret 
act  of  bank- 
ruptcy com* 
mitted  by  the 
Defendants  but 
before  a  com- 
mission issues 
against  him»  is 
liable  in  trover 
to  the  assig- 
nees under  the 
■ion  commission. 
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^on  bisreiftaftin*  "mentioned,  carried  on  the  buslMss  rf 
worsted  splnnersj  in  partnership,  at  Bending^  wkMn  the 
honor  of  P&niejtact^  in  the  county  of  York.     On  the 
«7th  of  Ottaiber  1825,  BanJchart  and  Bensm  wfero  i»- 
debtcd  to  the  Defendants  H.  W.  fVood,  J.  IV.  Wood^  and 
M.  JV.  fVdbd;  itt"  a  sum  of  money  exceeding  35002.  for 
w6o\  sold  iAid^  delivered^  and  upon  that  day,  lit  the  re^ 
(Jttefe)t  o0  dve  said  Messrs.  <fF<90i/,  exiecuted  a  warram  of 
attjorney^  fo¥  securing  that  sum,  and  such  furdMr  ad« 
Vances^  as  ih  th^  WKoIe  should  amount  to  a  sum  not  ex^ 
oeeding*  5000^;,  which  warram  of  attorn^  was  filed 
within  tWenty^ne  dayi  frorti  the  date  thereof,  parstiant 
f»  the  statttte  6  6.4^  c.  10, ;  and  judgment  by  nil  dick 
was  entered  up  thereon  on  tb^  14tli  ofNooember  follow^ 
iilg.     On  tb<  Sist  of  Decembet^  1835,  the  said  a  Bank^ 
hdrtsttd  UHlUani' Ben^if  b^ing  traders,  and  indebted  to 
the  pettiiontng  creditor  in  a  debt  sufBdent  to  support  the 
^ter  mentioned  fiommis^rron,  committed  an  act  of  bank^ 
^ptey.     Oh  the  25th  of  Jammty  1826,  the  Defi^idant 
Iftgham  {Jewism  then  being  chief  bailiff  of  the  honor  of 
FotWefiM,  witMlti  which  honor  he  has  the  execution  of 
aH  write,  and  ap^ihts  his  own  deputies,  firom  wbom  he 
tarkei  bomi$  with  suflkleflnt  sureties  to  indemnify  ihinC 
foom'lheract^  of  suoh  deputies),  by  virtue  of  a  wtarrant 
tHrectW  to  (/cwfeo^*  and  his  deputy  (Defendant  higkcan\ 
by  Defendant  HtUtotij  the  then  sheriff  of  the  county  of 
*cW:,  founded  on  a  writ  ofjkri  Jucias  issued  at  the  suit 
df  the  stoid  Defendants  H.  W.  mod,  J:  W.  fVo^di  and 
M'  W*  Wifod  again^  th^  «&id  bankinipts,  under  the 
^dgmetit  afonesaid  rekutnable  oh  Monday  next  dbr 
eight  "daysfi  of  the  Pitnficmhn,  ahd  indorsed -Wi  iety 
XB^lt  l^.iOtl.,tbBsiid^,  &t4  v^^ed  Wi^xecutifidl  tevtain^ 
madUndr^^am^  uosd^il^  df  th^  said'  bSMdcrapty,  lb'«<hiill; 
<»dlpdedib;!  thcMn .  la  ^do«^iVig>i  bforssaidv  iQrt  theicsiube* 
day"^t4iIiia«{ibit)of  the'^aid  ^ihrfchtnery  ahd  ntei«a*^to-? 
gcUieiJ^Viiboihe  sftkl«»bftBk|i*ipty  telltimirighr.  in  Uiieiaid' 

mill, 
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»^l,^^jiff|6., Iliads  by  the.  .Defepdan^  ijg^Aaiy^  atoountiBg       19IJ|«I 
•JWgfrt^r  ta  the  sum  of  l^Sil^  apd  the.  m4t  ajMbipeiy     '^J  -  ^"^^ 
spd  Ht^sijftf  and  tenaBt*rigbl^r  were)  ao  ihat\day9  pu>^ti         <||^ 
ciiisfd  ni  s^iob  valuatiion  from  the  ^aid  Ingbumf  acting  on     QiOWJI^ 
Mialf  ofi>th$  chief  bailil^  I15  one  ^^tr^ttfr^  a  ^^eirk^qt^ 
he0]dceep$n<^tbe.w4  M^^^  ^f^i/,,but  n^  m0iie5^w.aa 
W^hj )B^vkfy' m  W^U^Jj^fmh v^&of^pt^ith^  sbeYiiTa 
^undaget- aedi)  other/  .c06t9  lof  ibe  i6vy«.   lumadiately 
uponitfae ^aaleiiAyriivr  tooiki^pqs^essioii  of .thie  ?null»- mar. 
dKPMijf^a^  iUt«i»U»  mK  bebaJC  oCJNks9ni.cJE|r(W£^  aiid^ 
ifeHinedrpoaaessiQA  u»til  ibe.  I7lh  of  i^i^drx^onyfol^wiogi^ 
wiico^like  Jtaaehikiery  and  utenaiU  were. sold  by  ppbHoir 
^^okkibr  the'Stim  of  964/.  \^$,  6<^.».the  teo^atrrigbti  i« 
the^.ttuU  remaining  upaoldti  butb^ng  of.  littk  or  x^j 
vehiti^\and  Ube  pinoceeds  of  aueh*  sate  were  paid  orer  by; 
Aithr<  t)9i  I  Messrsii  Wao^     Qn  the  day  of  the  <  sale  t^. 
Airfcr$;{|deasrs»,  W^i  b^c^  to  iisdamnify  tbe.Defcjnd*^ 
ant J^^i/tifrom-. any. action, for  making  the  levy^  and; 
9<b(lnd)  afl  uA^mnity  was  afterwards  execated^    Oo^tha 
Vk2i,fiiltelmMry  188/9,  a  commission  qfbankropt  issued. 
^Jo^^JSmkhart  .arid  Bemofh  ttnder  :Which  tbey  wera. 
dtklMod  v^mtktupUi  on  tbe  24th  of  tbestame,  mo&tb«; 
Kfiifiieti Afaesberiffi nor  theehief  baiiiff,  tmlnf^ani  knawi 
onifaad'/asy! 'notice  of  any  act  of  bankruptcy  by  Bmd^ 
%i^  a9«i  Bmium  bifbve  tba.  reuurn  of  the  writ  \9i}JiaH) 

liuFhai^Goiir^'  of  Exchequer  hlB»  f^yeai  ^  nety  'elof- 
Uf^nlta^jlldj;rolebti  aod  btts  divided  that  tb^  y^dioi  shduld^ 
beijenMred  for  the  Pfef^ndantt^tna^ofif-imd  again^  At 
BNdbndanfa  Jbtgiatm  Upot^'wfaieh  judgiaentr  a<  wmt>^ofi 
eirtot  haslbeeia.biiougbt. ,  Tbe  ded^ion  against^/fiheil!^ 
feadsAl  ii#imypiicctedsiOi^  tbe  .ghMind  tifot.b^  bcir^ 
dlarbailtf  ,wj^9l«lMMt*djlthe<fwtH  QtjSmJma9ii^uik.nm 
iadasiiiiiiy  firOln  t&afaxttctitipnOBreditfir,{aodj  isr!tbehffiira> 
i^ttitilM anthrbiiQ^  i(SlQtrlit)euCk>iiirt}heldt^ 
fi)hdaotii/<nvt«rftjitbie>(f?hJ^£  b^  officer /ngi(iiiii> 

.ii{(  I  waSf 
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1  S33«  vraBf  is  not  affecled  by  thk  circumslance.  I  confess  it  ap- 
pews  to  me^  a»  at  present  fidvised,  that  if  Ingham  be  ideo- 
tified  wkh  the  execution  creditor  in  oooseqaence  of  what  he 
Htnrrcar.  has  (Jone  in  the  course  of  executing  the  writ,  Jewison  is  so 
likewise.  Jewisan  would  be  liable  for  all  acts  done  by 
Ingham  as  officer,  even  for  any  extortion  committed  by 
Ingham^  although  contrary  to  his  express  orders.  Jm^ 
$on  can  have  the  benefit  of  the  indemnity  taken  by  Ing' 
hamy  and  is,  in  my  apprehension,  exactly  in  the  same 
condition  as  Ingham.  However,  as  the  other  point  in 
this  case  is  the  most  important  one,  I  will  proceed  te 
examine  it,  having  stated  only  this  much  upon  the  point 
of  indemnity,  lest  I  should  be  supposed  to  agree  esUrelj 
with  the  Court  of  Eschequer  upon  iu 

The  principal  question,  then,  is  this,  Is  a  sheriff 
liable  to  an  action  of  trover  at  the  suit  of  the  assignees 
of  a  bankrupt,  where,  upon  a  Jleri  facias  against  a 
trader  who  has  committed  a  secret  act  of  bankruptcy, 
of  which  the  sheriff  is  wholly  ignorant,  be  seizes  and 
sells?  I  am  of  opinion  that  he  is  liable.  It  hss 
been  so  considered  for  a  great  length  of  time,  and 
tliough  I  admit  that  the  case  of  Cooper  v.  Chiityj  re- 
ported in  1  BurraWf  £0.,  and  much  more  intelligiblj^ 
as  I  think,  in  Lord  KetyofCs  notes,  395,  does  not, 
necessarily,  decide  the  point,  because,  in  that  case,  the 
sheriff  sold  the  goods  after  a  commission  of  bankrupt 
had  issued ;  yet  the  general  understanding  of  the  profes- 
sion has  long  treated  that  case  and  the  subsequent  prso- 
tice  as  decisive  of  this  question.  Accordingly,  in  the 
case  of  Lazarus  v«  WaUkmscn  (/i),  the  Court  of  Common 
Pleas  expressly  so  held ;  and  in  that  case  the  old  author- 
ities, and  particularly  Baily  v.  Bunnuig(b\  were  cited 
by  counsel.  Afterwards  in  Price  v.  Hdyaric)  the 
Court  of  Common  Pleas  again  decided  in  the  sanae 

(«)  s  ^»  J^oor^i  313'  (c)  4  Bingb,   597.     i  Mo. 

(h)  1  Lev,  173.  «  A  541. 
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manner  on  the  same  ground,  and  according  to  the  report 
in  Moore  and  Payne  the  counsel  for  the  Defendants 
cited  Baily  y.  Bunntng.  The  Coort  of  Exchequer  had 
also  held  the  same  doctrine  some  time  before  in  the 
case  of  Potter  v.  Starkie(a\  and  also  in  Lazarus  v. 
Waithman.  1  do  not  think  it  necessary  to  enter  into 
a  full  examination  of  the  reasoning  of  Lord  Mansfield 
in  Cooper  v.  Chitttf.  I  agree  in  mtich,  though  not  ia 
ally  that  is  said  on  that  subject,  in  the  judgment  of 
die  Coort  of  Exchequer  in  this  case,  but  I  disseei 
from  the  conclusion  which  is  drawn  in  that  judgment* 
Looking  at  the  subsequent  authorities,  and  at  the  tuA^ 
form  practice  in  modem  times,  I  cannot  consider  this 
questicKi  as  res  iniegroy  and  should  not  think  mjself 
justified  in  overruling  the  decisions  of  so  many  learned 
Judges,  even  if  I  felt  that  in  the  absence  of  such  de* 
dsions  my  view  of  the  law  would  probably  be  difFereftU 
But  I  by  no  means  8«y  that  it  would  be  different.  The 
first  authority,  namely,  Baify  v.  Bunming^  is  cited  aa 
having  determined  this  point  the  other  way.  Now  if  I 
am  not  bound  by  the  several  modern  decisions  <m  the 
subject,  I  certainly  am  not  bound  by  the  authority*  of 
Baily  v.  Bunning,  badly  and  imperfectly  reported  as  it 
is  in  Levimt,  Siderfin^  and  in  ChmberbacA ;  and  im- 
possible as  I  find  it  to  satisfy  my  mind  on  what  ground 
the  CkNirt  in  that  case  really  dkl  proceed.  The  special 
verdict  in  that  case,  which  was  an  action  of  trover 
against  the  judgment  ereditor  and  tlie  bailiff  of  a  liberty 
having  the  return  of  writs,  is  plainly  imperfect,  for  it 
finds  Offdy  a  deaaand  and  refiftsal,  but  not  a  conversaoih 
whereas  it  is  common  learning  that  a  demand  and  re» 
fesal  are  evidence  only  of  a  converrion,  and  that  the 
jury  most  themselves  draw  the  conclusion.  Again,  the 
v^ict  pots  the  questioa  on  the  taking,  and  acoai 
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18931  ^  to '  tl^  nepkiTU  it  sftould  iteem  that  the  Court'  proceed^ 
on  tlire  gmbnd'  tine  the  tifting  was  not  tAiIaWttl,'Wlitch 
i$  ^eqiretitty  not  th^  red  point;  ^n  trbvi?r,  Ibr^  Al^lSki^g 
mi^  be  hrwrtil;  and! yet  tfaei^e  may  be  a  stibse^aeilt  iin- 
Iftwfcd'coDverdlotf.  The  vehli(it  is  genetiiV  not''gdHty» 
as  rf^gftrd»'the  execilrtioki  ictf'edttor,  atid  rightljr  8^'  fl^  it 
knot  fband  that  be  mterposed  in  the  seizure;  '&nd4t  is 
eKpliearfy  (bond  thiit  the  goods  sdU  remai^i^  in  tte 
birilif  1^ fatrffds,  not  s6ld  nor  delitered  over  td'th^exe^ 
dutton  creditor ;  and  yet  Baify  v.  Btmning  bite  1>e^ 
mentioned  by  Lmnz  as  an  authority  to  shefw  that  the 
ofiieer  shall'  not  be  charged,  ^hen  perhaps  the  pkny 
shall ; -^-^  so  inaccurate  are  the  Reports  of  Hiiit  chy  te- 
spetsting  this  case,  and  so  contlasiire  tb  my '  niind  that 
no  reliance^  can  be  placed  on  Baily  v.  Btmning  as 
establishing  any  point  at  All.  Letehmere  v.  T^ortm- 
good  (a)  has  been  ched ;  but,  if  possible,  it  is  tv^orse 
Imported  than  BaUy  t.  Buiining :  the  ^only  point  wa^ 
ther^  that  a 'man  shall  not  be  made  trespasser  by  rela* 
Uon;  a  point  ocin6rmed  \n  Smith  ▼.  MMes.{hy  The 
dediAon  in  the  action  of  trover  afterwards  brought  in 
lietcimere  v.  Thpiadyy  i^  plainly  bad  law«  Cble  v.  ik- 
VM  (r)  i«  bk  ti  Nm  PH^  decision. 

>  Taker  ebia  tSase,  then,  upon  legal  pritttfifiT^ '  ind^ 
pendent  <of  aU  authofity.  The  bankrupt  acta  ^y'tfiat 
the  cominissiQners  shall  deal  with  all  the  peraohkl  pro- 
pei^ty  of  the  bafnktupt  df  which  no  execution  is  serted 
andr«»ecuted '  at  the '  dme  ht  becomes  ibilnkrupt  'iW 
deab  wiib'it?  .'By  i^signirig  it  to  the  assignees;  'Hi' 
ovdar^io  efl^otmte  thh'  inttotion  of  did  leg^cs^ux^, 
it'waaabsoluiely  necessary' to  'hold  that  die  ptxip^rty 
was -in  the  assignees  by  relatiotr  from  the  Klme  tif  die' 
actof -bankruptcy^'  othet^e  tfae^  wOuM<MiVe  t)een 
nomed^  of  (covering  the' personM  p^opett^  WhftK  IM 
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a^sigc^ei^tf     This  relation  is. created  by  Uw .  stfituts^ 
of  bankrupt  in  e^ect»  as  much  as  i(  it  bad  ji^e^  ^predsly 
enact^ds  and  manifestly  binds  allrper^nii  if^^t  i4w^ 
kjpgy  who  is  not  named  iq  tbe«^  sta^tutes^ .  ISIpw  ;thei 
QCtioo  of  trover,  which  i$  the  forn)  of  the  prie$QntTactioD» 
is  founded  on  property^  and  as  the  a8aif;nees  have  ihe 
property  by  relation,  it  follows  that  they  can  maintain 
this  nclion  against  any  perspu  who  ba^  con&verted  thei 
goods  in  the  interval  between  the  act  pf  bankiruptcy  and 
tbe  action,  subject  always  to  the  limitation  of  iwofapnth^ 
introduced  by  statute  49  G.  3.  c  121.  ^.  2.    ^11  tbe  cases 
from  the  time  of  the  bankrupt  acts  of  Elizaieth  and 
Jan^s  L  sl;iew  this ;  and  indeed  it  is  on  this,  priooipl^ 
only  that  tbe  Court  of  Exch^quc^  in  tbep^seseot  case* 
have  given  judgment  against  the  execution.  cvediAor  aqd 
the  bc^liff  Ingham^    The  action  of  trespass  is  very  difier- 
ent,  it  is  founded  not  on  pjroperfty  but  on.  possession r 
and  where  there  is  no  actual  possession^  but  rjgbt  of 
property,  is  said  to  draw  to  it  possession,  that  is  only 
where  tbe  plaintiff  has  a  right  of  possession  crt  tW  time 
of  the  trespass ;  here  he  had  no  such  rigbt,  >excepi  by* 
relation,  and  the  cases  ^establish  tbfl(  a  DAan  ah^liuot  be- 
made  a  trespasser  by  relation*    Tbere  is<i«as€ai  in  such 
a  rule,  for  in  trespass  the  damages  ar^  Unl}Qiiled:>  ta< 
trover  they  are  limited  to  the  v^lae  of  tbe.profierly« 

It  beii^,  therefore,  clear  that  the  Plaintifik  kad  by 
r^atiQn    such  a  property  a^  would  '  mojnlain  jtrover 
against  all  persons  but  the  ki|?g»  Jtbe  que9[ti<>a  ia  thtss 
oa^  asit  seems  to  me,  is  n^fjucedto  tl^  wiliether  .|bet 
chari^cter.of  the.  sheriff  affi^rc^^a  defence  Ao  the  .action. 
Tbe  bankrupt  acts  contain  no  flau^^  pi:QteQlipg.the. 
sheriff;   they  speak  of  all  p^^i^on^^  ^ing  hound  :wl)io; 
d^im  Hot^  tbe  t^ankrupt:  bifi.it  i^  oontended  tbatithe*.- 
sheriff  does  not  claim  under  the  bankrupt :  yet  it  is  ad- 
mitted that  the  ex^cQtioti  creditor  who  puts  (be  sheriff , 
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1893.  in  motion^  does  claim  under  the  bankrupt,  and  that  the 
vendee  from  the  sheriif  also  claims  under  him ;  but  it 
is  said  that  the  sheriff  does  not.  I  cannot  assent  to 
this  doctrine  at  all. 

It  is  said  to  be  hard  on  the  sheriff:  but  if  the  law 
be  clear,  any  hardship  arising  from  it  is  immaterial; 
and  it  is  not  found  practically  hard,  for  the  oflkes 
of  under  sheriff  and  of  bound  bailiff  are  coTeted,  not- 
withstanding the  hardship  which  has  prevailed  many 
years.  It  is  said  that  the  sheriff  is  invincibly  ignorant 
of  the  facts :  so  is  the  execution  creditor ;  yet  be  is  not 
excused  if  he  join  in  the  execution ;  ignorance  there- 
fore alone  will  not  do.  Again,  the  sheriff  is  often  as  in- 
vincibly ignorant  in  cases  of  bills  of  sale,  whether  they 
be  fraudulent  or  not,  yet  he  is  obliged  to  run  the  risk: 
nay  more,  where  he  knows  of  an  act  of  bankruptcy  he  is 
still  obliged  to  seize  under  a  Jkri  Jizcias^  and  formerly 
was  obliged  to  sell,  for  nofi  constat  that  any  commbsion 
will  isaue ;  which  is  quite  as  hard  as  being  obliged  to 
act  in  ignorance.  Whatever  hardship  he  may  have 
been  under  formerly,  he  is  under  very  little  since 
49  6. 8.  ^.121.:  he  can  always  enquire  whether  any 
act  of  bankruptcy  has  been  committed ;  and  if  he  has 
reason  to  suspect  that  there  hi»,  he  can  apply  to  the 
Court  for  protection  for  two  months,  after  which  be  is 
safe. 

But  it  is  said  that  the  law  in  other  cases  makes  a 
distinction  between  a  sheriff  and  a  party.  As,  for  in- 
stance, that  a  sheriff  may  justify  under  a  writ  of  exe- 
cution, but  the  party  must  shew  not  only  a  writ  but  a 
subsisting  judgment.  No  doubt  that  is  so;  and  why? 
Because  the  party  in  the  cause  who  is  liable  only  in 
case  he  has  been  personally  active  in  the  seizure,  or  has 
taken  the  goods  or  their  produce  from  the  sheriff,  yet 
having  put  the  sheriff  in  motion,  that  is,  having  sued 
oat  the  writ,  if  he  become  liable  at  all,  must  shew  a 
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cause  for  suing  out  the  writ ;  and  it  is  obvious  that  the 
writ  itself  would  shew  no  cause;  whereas  the  sheriff 
does  nothing  till  after  the  writ  is  put  into  his  bands; 
and  atts  professedly  in  obedience  to  the  writ.   The  di^er- 
ence  in  the  requisites  of  a  justification  between   the 
sherliF  and  the  party  arises  not  from  the  character  of 
the  sberifi^  but  from  the  stage  of  the  proceedings  at 
which  they  respectively  interfere.     The  writ  coounands 
the  sheriff  to  take  goods  of  A. ;  he  takes  goods  which 
had  been  the  property  of  A.  and  are  still  in  his  pos- 
session, though  in  point  of  taw  they  have  icqased  to  be 
his  property,  if  certain  contingent  events  happen ;  but 
DO  other  person  at  that  time  has  the  right  of  possession; 
the  sherifl^  therefore,  is  not  liable  to  be  sue(jl  in  trespass 
by  the  person  who,  by  the  happening  of .  sub;5equent 
events,  turns  out  to  have  had  in  law  the  property  of  the 
goods  at  the  time  of  the  seizure;   neither  is  the  exe- 
cution*creditor  liable  in  trespass;  but  both  the  sheriff 
and  the  creditor,  if  he  takes  the  proceeds,  are  liable  ia 
trover  to  render  the  value  of  the  goods  to  the  person 
whose  properly  they  turn  out  to  be.   I  see  neither  h^^rd* 
ship  nor  injustice  in  this,  nor  any  thing  con^ary  to  the 
usual  course  and  maxims  of  the  law.     If,  then,  thiii  wera 
res  Integra^  I  should  think  the  sheriff  liable^  and  much 
more  do  I  so  think  when  I  find  the  modem  authoricied 
so  deciding,  even  if  I  concede  and  were  satisfied,  which 
I  am  not,  that  the  more  ancient  ones  are  the  other  way. 
I  am  therefore  of  opinion  that  the  judgment  of  the  Coqrt 
of  Exchequer  in  this  case,  as  regards  the  Defendant 
Jexisan^  ought  to  be  reversed. 


"TTTjS^S 


Taunton  J.  Two  questions  have  been  raised  on 
behalf  of  the  Defendants  in  error  in  this  case;  the  ooie, 
that  the  property  in  the  'goods  and  chattels  seized  re- 
mained in  th^  bankrupts  Bankhart  and  Benson  un^I  the 
assignment  by  the  commissioners  under  the  commbsion 
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183S.  o^  bankrapt;  that  at  the  time  of  the  seizure,  therefore, 
they  were  their  goods  and  (chattels;  that  in  making  the 
seizure  Jewison,  the  chief  bailiff  of  the  honor,  and  Ingham^ 
his  deputy,  were  acting  in  strict  obedience  to  the  writ  of 
Jieri  facias^  which  commanded  them  of  the  goods  and 
chatteb  of  Bankhart  and  Benson  to  make  the  money  to 
be  levied ;  and  therefore  that  Jemison  (for  of  Ingham 
there  was  no  question  in  consequence  of  his  having 
taken  an  indemnity  from  the  judgment-creditor)  is  not 
liable  to  this  action.  The  other  question  was,  whether, 
admitting  the  doctrine  of  relation  to  be  applicable  to 
the  judgment-creditors,  it  could  be  so  with  respect  to 
Jewison,  who  was  a  public  officer,  and  supposed  to  be 
entitled  to  peculiar  protection,  and  not  capable  of  being 
considered  as  a  wrong  doer  when  acting  in  obedience  to 
his  writ  and  in  ignorance  of  any  act  of  bankruptcy  com- 
mitted. If  either  of  these  questions  be  answered  in 
favour  of  the  Defendants  in  error,  the  judgment  ought 
to  be  affirmed;  but,  upon  a  full  consideration  of  the 
subject,  I  am  of  opinion  that  both  points  are  against 
them,  and  that  the  judgment  of  the  Court  below  ought 
to  be  reversed. 

In  giving  my  reasons  for  the  conclusion  at  which  I 
have  arrived,  I  do  not  mean  to  go  into  the  cases  at  any 
length ;  they  are  so  fully  discussed  in  the  very  learned 
and  elaborate  judgment  of  the  Court  of  Exchequer,  and 
in  the  arguments  at  the  bar,  and  the  subject  itself^  speak- 
ing generally,  is  so  familiar  to  the  mind  of  every  lawyer, 
that  this  is  wholly  unnecessary. 

Upon  the  first  point,  I  admit  that  the  property  in  the. 
goods,  according  to  the  case  of  Cary  v.  Crisp  (a),  is  not 
transferred  out  of  the  bankrupt  before  assignment  by 
the  commissioners;  but  though  this  be  so,  it  is  most 
clear,  and  has  been  settled  by  a  long  series  of  decisions. 


(a)  z  SM.  zo8. 
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that  when  an  assignment  is  made  under  a  good  com- 
mission of  bankruptcy,  it  relates  back  to  the  act  of 
bankruptcy  committed,  and  avoids  all  mesne  acts.  The 
law  on  this  subject  is  thus  stated  by  Lord  HarAtsdcke  in 
the  case  of  Billon  v.  Hyde  {a)  :  "  By  the  act  of  bank- 
ruptcy all  the  real  and  personal  estate  vested  in  the 
assignees,  and  the  property  vested  in  them  from  the 
time  of  the  act  committed,  and  that  may  go  back  to  a 
great  length  of  time,  and  it  overcharges  all  those  acts 
widioot  regard  to  the  fairness  or  fraud  in  them,  so  that 
a  sale  of  goods  by  the  bankrupt  after  the  act  committed 
is  a  sale  of  their  property,  and  for  which  they  may  main- 
tain trover.  So  it  is  as  to  the  payment  of  money ;  and 
this  was  the  intent  of  the  act  of  parliament,  the  statute 
of  t^.  1.  being  that  this  shall  not  extend  to  the  pre* 
judice  of  any  debtor  of  the  bankrupt  who  paid  his  debt 
after  the  ace  committed,  without  knowing  of  it.  This 
relation  the  assignment  has,  does  not  only  overcharge 
acts  done  in  paisj  and  contracts  entered  into  by  such 
person's  having  committed  an  act  of  bankruptcy,  but 
also  acts  on  record,  and  legal  acts  done  by  him,  such  as 
judgments.  So  that  if  execution  is  taken  out  after  the 
act  committed,  upon  a  judgment  before,  that  execution  is 
midone  and  set  aside.  It  is  said  that  this  rule,  founded 
on  this  act  of  parliament,  is  contrary  to  the  general 
reason  of  the  law,  which  says  that  fictions  of  law  and 
legal  relations  shall  not  enure  to  the  wrong  of  any  one; 
which  is  a  general  rule,  invented  to  support  the  right 
and  equity  of  the  case.  But  the  reason  of  taking  this 
case  out  of  that  rule  is  plainly  this,  and  the  law  did 
intend  it  on  this  general  rule,  that  it  is  better  to  suffer  a 
particular  mischief  than  an  inconvenience ;  and  the  legis* 
latnre  foresaw  there  would  be  a  particular  mischief, 
which  they  cured  by  that  proviso ;  but  did  not  extend 
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it  Farthery  because  the  inconvenience,  on  the  other  hand, 
of  suffering  bankrupts  to  dispose  of  their  efiects  by  con- 
tracts or  judgments  would  put  it  in  their  power  to  defeat 
their  just  creditors  of  their  debts,  so  as  it  would  be 
difficult  commonly  to  find  out  whether  there  was  a  mix- 
ture of  fraud,  the  legislature  thought  it  better  to  lay 
down  that  general  rule."  Lord  Mqnsfieldj  in  diaper 
and  Another  v.  Chitty{a)j  expresses  himself  in  these 
words :  *^  This  relation,  the  statutes  concerning  bank- 
rupts introduced  to  avoid  frauds.  They  vest  in  the 
assignees  all  the  property  that  the  bankrupt  had  at  the 
time  of  what  I  may  call  the  crime  committed,  (for  the 
old  statutes  consider  him  as  a  criminal),  they  make  the 
sale  by  the  commissioners  good  against  all  persons  who 
claim  by,  from,  or  under  the  bankrupt  after  the  act  of 
bankruptcy,  and  against  all  executions  not  served  and 
executed  before  the  act  of  bankruptcy."  It  must  be 
particularly  recollected  that  this  relation  takes  effect, 
not  from  the  common  law,  but  by  statute;  and  the 
necessary  result  is,  that  though  at  the  time  of  the  exe- 
cution executed  goods  seized  under  an  execution  may 
ostensibly  have  been  the  goods  of  the  bankrupt,  and  in 
truth  would  have  been,  and  have  continued  to  be  so,  noW 
withstanding  a  prior  act  of  bankruptcy  committed,  if  no 
commission  was  sued  out  thereon ;  yet  if  a  good  commis- 
sion be  taken  out,  and  an  assignment  executed,  whoever 
possesses  himself  thereof  at  any  interval  of  time  between 
the  act  of  bankruptcy  and  the  assignment  is  considered 
as  possessing  himself  of  the  property  of  the  assignees. 
He  therefore,  whether  judgment-creditor,  or  sherifi^  or 
bailiff,  or  any  other  person,  who  in  such  a  case  takes 
the  goods  apparently  of  A,^  the  bankrupt,  has,  in  legal 
effect,  taken  possession  of  the  goods  of  jS.,  the  person 
who  aiterwards  becomes  assignee,  and  is  liable  to  an 
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action  at  the  suit  of  B.,  the  subsequent  assignee,  for     ^  1833. 
so  doing,   unless  he   be  protected   by  some  peculiar 
privilege. 

This  brings  me  to  the  second  question,  whether  a 
sheriff  has  such  a  privilege;  so  that,  under  the  same 
circumstances,  ignorance  of  any  act  of  bankruptcy  com- 
mitted being  one,  the  judgment-creditor  will  be  liable 
and  the  sheriff  will  not.  It  is  said  that  he  has,  because 
he  is  the  king's  officer,  and  that  he  is  acting  only  in 
obedience  to  the  writ  which  he  is  obliged  to  execute. 

Now,  if  there  be  an  exception  to  the  general  rule  in 
the  instance  of  a  sherifl^  it  is  an  implied  one,  for  there  is 
none  to  be  found  in  the  statute.  The  words  of  the  6th 
6.4.  c.  16.  5. 12.,  which  are  the  same  as  those  in  the 
ISEliz,  C.7.  5.2.,  are  general,  that  the  commissioners 
shall  have  full  power  and  authority  to  take  order  and 
direction  of  all  the  bankrupt's  lands,  which  he  shall 
have  in  his  own  right  before  he  became  bankrupt,  and 
of  all  his  money,  goods,  chattels,  &c.,  and  to  make  sale 
thereof,  or  otherwise  order  the  same  for  satisfaction  and 
payment  of  the  creditors. 

I  confess  I  can  see  no  necessity  for  making  this  ex* 
ception  in  favour  of  the  sherifiP.  He  is  the  immediate 
officer  of  the  king  and  all  his  courts,  to  execute  the 
writs  of  the  common  law,  and  for  doing  this  he  is 
entided,  on  the  one  hand,  to  certain  allowances  and 
fees,  and  subject^  on  the  other,  to  many  perils  and 
liabilities;'  and  to  these  perils  and  liabilities,  though 
they  may,  in  particular  instances,  work  great  injustice, 
he  is  exposed  for  the  public  good.  If  we  were  to 
confine  the  liabilities  of  sheriffs  to  cases  of  personal 
misconduct  or  default  in  them  or  their  officers,  we 
should  overturn  the  settled  administration  of  law  upon 
the  subject,  and  throw  every  thing  into  confusion. 
Nothing  can  be  more  severe  than  the  responsibility  of 
sheriffs  in  the  case  of  bail.     If  he  refuses  sufficient  bail 
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he  may  have  an  action  brought  against  him  by  the  de- 
fendant, and  if  he  takes  it,  and  the  defendant  in  the  suit 
does  not  appear  according  to  the  exigency  of  the  wnt, 
which  he  can  only  do  by  putting  in  and  justifying  bail 
abore,  he  may  be  attached  by  the  plaintiff.  So^  he  is 
identified  with  the  bailiffs,  and  liable  for  all  their  acts, 
though  beyond  the  scope  of  their  authority,  and  contrary 
to  their  duty,  as  voluntary  escapes,  extortion,  and  the 
like.  In  the  one  instance,  without  the  means  of  know- 
ledge, he  is  bound  to  judge  of  the  sufficiency  of  persons 
tendering  themselves  as  bail,  and  in  the  other,  he  is 
driven  to  protect  himself  by  a  bond  from  sureties  for  the 
good  conduct  of  his  officers,  and  to  rely  upon  such  se- 
curity, which  may  turn  out  to  be  worthless,  for  in- 
demnity. So,  in  executing  process,  whether  against  the 
person  or  against  goods,  he  acts  at  his  peril,  and  is  re- 
sponsible if  he  makes  any  mistake,  however  innocently, 
with  respect  to  the  identity  or  the  property.  This  has  been 
carried  so  far,  that  in  a  case  where  he  had  seized  goods 
under  dijieri  facias  against  A,^  in  a  house  where  A»  and 
'the  plaintiff  lived  together  as  man  and  wife,  and  the 
plaintiff  afterwards  discovered  that  when  she  intermarried 
with  A.  he  had  another  wife  living,  it  was  held  that  the 
plaintiff  might  recover  the  value  of  the  goods  against  the 
sheriff,  they  having  been  her  property  before  the  mar- 
riage; it  not  appearing  that  the  plaintiff  knew,  at  the 
Ume  of  the  execution,  that  A.  had  another  vdfe  living. 
Glasspoole  v.  Young  and  Others  (a).  All  this  apparent 
injustice  has  its  origin  in,  and  can  be  excused  only  by, 
the  apprehension  of  the  numberless  frauds,  oppressions, 
and  inconveniences  that  would  otherwise  ensue. 

But  in  favour  of  the  sheriff  upon  this  occasion,  the 
case  of  Bailey  v.  Bunningifi)  has  been  cited.  I  admit  this 
case  as  reported  in  Levinzj  to  be  primd  facie  an  authority 


\a)  9  B.  CsT  C.  696. 
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for  the  sheri£^  though  in  Siderfin  the  reporter  subjoins  a 
query  witli  this  remark,  "  For  it  was  affirmed  that  the 
practice  is  that  the  bailiff  shall  be  found  guilty  if  the 
party  was  then  a  bankrupt."  But  it  may  be  observed 
that  this  appears  to  have  been  the  first  case  decided 
upon  this  point  of  relation  after  the  statutes  13  Eliz^ 
1  Jac.  1.,  and  21  Jac.  L,  and  was  decided  at  the  time 
when  the  bankrupt  law  was  not  moulded,  partly  by  de- 
cisions of  courts  of  justice,  and  partly  by  subsequent 
statutes,  into  that  more  perfect  system  which  it  after- 
wards attained.  It  is  still  more  material  to  observe, 
that,  on  referring  to  the  original  record,  it  appears  that 
the  special  verdict  does  not  expressly  find  any  conver- 
sion by  the  Defendant  Bonynge,  The  action  was  trover 
against  the  judgment-creditor  Mawley  and  the  officer 
Bonynge.  The  former  was  found  not  guilty,  and  with 
respect  to  the  latter  the  jury  found  that,  by  virtue  of  the 
warrant  and  writ  he  caused  to  be  made,  the  goods,  chat- 
tels, and  monies  in  the  count  mentioned,  and  which  goods, 
chattels,  and  monies  still  remain  in  the  hands  of  the 
said  Thomas  Bonynge,  neither  sold  nor  delivered  to  the 
said  WiUiam  Mcmley.  They  afterwards  further  said 
that  Richard  Bayliss  (the  Plaintiff)  demanded  of  the 
said  Thomas  Bonynge  the  monies,  goods,  and  chattels 
in  the  count  mentioned,  and  that  Thomas  Bonygne  re- 
fused, upon  his  request,  to  deliver  them  to  Bayliss.  But 
whether,  upon  all  the  matters  found*,  the  monies,  goods, 
and  chattels  aforesaid  were  well  taken  by  Bonynge  by 
virtue  of  the  writ  of  execution,  the  jurors  are  ignorant, 
and  pray  the  advice  and  consideration  of  the  Court; 
and  if  it  shall  seem  to.  the  Court  they  were  not  rightly 
taken,  then  Thomas  Bonynge  is  guilty  of  the  premises  laid 
to  bis  charge,  but  if  rightly  taken,  then  not  guilty.  A 
demand  and  refusal,  therefore,  are  found,  but  no  sale 
and  express  conversion,  and  the  question  referred  to  the 
Court  is  merely  as  to  the  taking.     This,  I  think,  con- 
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siderably  impugns  the  authority  of  the  case,  inasmudi  as 
the  conversion,  which  is  the  gist  of  the  action,  b  not 
found;  and  from  the  contradictory  accounts  of  the  seve- 
ral reports  of  this  case,  it  is  difficult  to  ascertain  the 
ground  of  the  decision.     The  case  of  Turner  ▼.  JFef- 
gate  (a)  was  also  cited  as  illustrating^  by  the  reporter's 
note,  and  not  by  the  decision  itself,  the  difference  he* 
tween  charging  the  officer  and  charging  the  party.    It 
was  there  held,  though  Twisden  was  not  satisfied,  that 
the  party  who  levied  upon  a  judgment  that  was  after- 
wards vacated,  was  a  trespasser  by  relation.     This  was 
the  only  point  decided;  and  the  reporter  subjoins  a  note 
of  observation  that  the  action  was  brought  against  the 
party  and  not  against  the  sheriff,  wha  had  the  king's 
writ  for  his  guarantee,  and  refers  to  Bailey  and  Bunrw^s 
case.     This  case,  therefore,  and  that  also  of  Philips  v. 
TTiompson  (&),  in  which  the  ground  of  the  decision  in 
Bailey  ▼.  Bunning  is  simply  stated,  are  not  additional 
authorities,  because  this  very  point  was  not  adjudged  in 
either.     Of  Letchmere  v.  Thm-ogood  (c)  it  is  sufficient  to 
say  that  the  form  of  action  there  was  trespass^  ^d  not 
trover,  and  the  only  point  decided  was^  that  a  mun  shall 
not  be  made  a  trespasser  by  relation ;  and  it  is  a  very 
different  thing  to  make  a  sheriff  answerable  in  trover, 
where  the  value  of  the  property  only  is  the  usual  nieasure 
of  damages,  and  in  trespass,  where  circumstances  of  ag- 
gravation may  swell  their  amount.     It  by  no    means 
follows,  of  necessity,  that  the  Court  would  have  faolden 
that  trover  would  not  lie,  because  they  held  that  trespass 
did  not,  tliough  it  is  probable  that,  at  that  day,  founding 
themselves  upon  Bailey  v*  Bunning^  they  might  have  so 
held ;  and  it  is  not  immaterial  to  observe,  that  the  dis- 
tinction in  this  respect  between  trespass  and  trover  is 
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particularly  pointed  out  by  Lord  Mansfifsld  in  the  case  of       1883. 
Cooper  V.  Chitty,  and  is  the  particular  ground  of  decision 
in  the  case  o(  Smith  and  Another^  Assignees^  v.  Milks  (a). 
As  to  the  case  of  Cole  v.  Davies  and  Ckhers  (6),  Lord 
Mansfiddj  in  Cooper  v.  Chitty  (c)  says,   ^  These  notes 
were  taken  when  Lord  Raymond  was  young,  as  short 
biuts  for  his  own  use,  but  they  are  too  incorrect  and  rn- 
accurate  to  be  relied  on  as  authorities."     And  the  reso- 
lution relied  on  in  the  present  case  is  considered  by  him 
not  to  have  been  warranted  by  the  case  then  in  judgment, 
bat  to  have  been  a  mere  obiter  reference  to  the  determin- 
ation in  Bailey  y.  Bunning,   In  Aldridge  v.  Ireland  (d)  it 
was  not  necessary  to  decide  this  question,  although  it 
arose,  the  sheriff  having  been  indemnified;  and  the  same 
observation,  that  there  was  no  decision  on  this  point, 
may  be  applied  to  CoppendaU  v.  Bridgen  and  Another  {e) ; 
altbou^,  if  one  were  inclined  critically  to  examine  the 
language  used  by  part  of  the  Court,  Mr.  Justice  Foster^ 
if  the  sheriff  there  had  returned  mdla  bona  on  the  day 
of  the  return  of  the  writ,  that  would  not  have  been  a 
&]se  return,  though  the  act  of  biankruptcy  on  that  day 
was  incomplete,  because  the  relation  is  mad^  to  be  to 
the  time  of  the  first  arrest  by  the  express  words  of  the 
statute.     But  I  by  no  means  rely  upon  this,  inasmuch 
as  the  other  Judges  had  doubts  about  the  points 

The  case,  then,  of  Bailey  v.  Bunning,  such  as  it  is  in 
Levinz,  is,  in  efiect,  the  only  one  solitary  decision  purport- 
ing expressly  to  be  in  favour  of  the  officer.  I  agree  that, 
according  to  the  report  of  the  case  of  Cooper  v.  Chitiy^ 
in  BurraaOj  that  case  is  no  authority  for  the  present 
Lord  Mansfield  there  is  reported  to  have  made  two 
points;  the  first,  whether  or  not  there  was  sufficient  pro- 


la)  iT.R.  475.  (d)  Cited  in  s  Taunt.  373, 
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perty  in  the  plainti£&|  as  assi^^nees,  to  enable  them  to 
maintain  the  action,  and,  secondly,  whether  the  defend- 
ants had  been  gailty  of  a  wrongful  conversion;  and  the 
decision  turned  upon  this,  that  the  sale  having  been  after 
the  commission  and  assignment,  which  were  both  noto- 
rious transactions,  the  conversion  was  wrongful.  It  is 
true,  that  in  Blackstone's  report  of  the  case,  1  Blac.  69^ 
Lord  Mansfield  is  reported  to  have  said,  '*  But  had  the 
sale  been  immediately  after  the  seizure,  still  the  sheriff 
would  have  been  liable."  Of  these  reports,  that  of  J3ur- 
row  is  probably  the  more  correct,  as  it  is  certainly  the 
most  elaborate,  and  perhaps  received  the  correction  of 
Lord  Mansfield  himself.  But  notwithstanding  Cooper 
V.  Chitty  be  no  direct  authority  against  the  sheriff,  in  a 
case  where  the  seizure  and  sale  are  both  before  the  com- 
mission, or  notice  of  it,  yet  it  appears  to  me  to  be  pretty 
clear  that,  soon  after  that  case,  an  opinion  grew  up  in 
the  profession  that  the  sheriff  was  equally  answerable  ia 
both  cases,  upon  the  ground  that,  from  the  act  of  bank- 
ruptcy, the  property,  by  relation,  vests  in  the  assignees; 
and  that  any  sale  or  disposition  of  it  afterwards,  without 
tlieir  privity,  must  be  a  wrongful  conversion  by  whom- 
soever made.  The  observations  which  fell  from  the 
Court  in  Hitchin  and  Others  v.  Campbell  (a),  determined 
in  Trinity  term  12  G.  3.,  only  sixteen  years  after  the  de- 
cision of  Cooper  v.  Chitty,  afford  strong  proof  of  this; 
and  in  Lazarus  and  Waithman  {b\  which  was  trover 
against  the  sheriff,  where  the  seizure  and  sale  were  both 
before  the  issuing  of  the  commission,  Burrough  J.,  who 
spoke  from  very  long  experience,  said  the  point  was 
settled  long  before  he  knew  Westminster  Hall.  I  con- 
sider this  case  and  Potter  v.  Starkie  (c),  and   JVyatt  v. 


(a)  zWiU.zoA'    %W.  Black. 
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Blades  (a),  which  two  last  cases  were  Nisi  Prius  decH  ^  185^* 
sions,  and  Lee  v.  Lopes  {b\  and  Price  v.  Helyar{c)j 
Carlide  v.  Garland  (rf),  which  was  on  special  verdict, 
and  Dillon  v.  Langley  {e\  as  constituting  one  continned 
series  of  decisions  establishing  the  liability  of  the  sheriff. 
These  will  be  found  to  embrace  a  very  considerable  period 
of  time,  and  to  have  been  established,  in  succession,  by 
ail  the  common  law  courts  in  Westminster  Hall,  and  the 
common  practice,  I  believe,  has  been  in  uniform  concur- 
rence therewith.  I  cannot  think  that,  against  this  accu- 
mulation of  authority,  the  single  case  of  Bailey  v.  Bun* 
ningj  as  reported  in  1  Leoinzy  ought  to  prevail;  and  that, 
however  strong  particular  notions  may  be  as  to  what  the 
law  ought  to  be,  we  must  be  governed  by  what  it  has 
been  during  the  whole  time  of  living  memory. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the 
Court  below  as  to  Jewison  should  be  reversed. 

BosANQUET  J.  The  question  in  this  case  depends 
upon  the  effect  which  is  to  be  given  to  a  statutory  pro* 
vision,  by  which  the  property  of  a  bankrupt  which  he 
had  at  the  time  of  his  bankruptcy  b  subjected  to  the 
operation  of  a  commission  against  him. 

The  terms  of  the  6  G.  4.,  by  which  the  bankrupt  law 
is  now  regulated,  do  not  materially  differ  from  those  of 
the  statutes  which  preceded  it;  and  being  in  pari 
materia  with  these,  must  receive  a  similar  construction, 
there  being  no  reason  to  suppose  that  any  alteration 
regarding  the  point  under  consideration  was  intended 
to  be  made  by  the  legislature.  It  is  not  to  be  disputed, 
with  respect  to  persons  in  general,  that  after  an  as- 
signment by  the  commissioners,  all  property  of  the 

!a)  3  Campb.  396.  {d)  7  Bingb.  998. 

b)  15  Bast^  »39.  (e)  %  B.  Sf  Aid.  zax- 
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bankrupt  is  liable  to  be  treated  and  dealt  with,  sot 
merely  as  actually  being,  but  aa  having  been  from  the 
tiBEie  of  the  act  of  bankruptcy  the  property  of  the  as- 
signees; and  that  persons  who  possess  themselves  of 
such  property,  or  dispose  of  such  property  to  others, 
are  liable  to  be  sued  for  a  tortious  conversion  in  actions 
of  trover.  This  liability  to  answer  in  an  action  of  tort 
to  the  assignees  doea  not  depend  upon  any  actual  or 
presumed  knowledge  on  the  part  of  the  Defendant  of 
the  existence  of  an  act  of  bankruptcy.  The  act  of 
bankruptcy  subjects  the  property  of  a  trader  to  the 
right  of  his  assignees  in  the  event  of  a  commission, 
and  when  the  assignment  has  been  executed,  the  title  of 
the  assignees  is  completed  by  relation  from  the  date  of 
the  act  of  bankruptcy.  The  effect  of  this  relation  may 
sometimes  produce  hardship  to  individuals  who  may 
have  purcliased  or  disposed  of  property  with  perGect 
honesty  and  good  faith.  But  the  necessity  of  adopting 
a  retrospective  measure  for  the  prevention  of  fraud  has 
been  thought  sufficiently  to  counterbalance  the  evil  of 
such  occasional  hardship.  Even  those  persons  who 
purchase  goods  sold  by  the  sheriff  under  an  execution 
against  a  trader,  are  liable  to  be  sued  in  trover  (or  the 
value  of  the  goods  by  assignees  claiming  under  a  oom- 
missioQ  subsequently  issued,  if  an  act  of  bankruptcy 
appears  to  have  been  committed  by  the  trader  before 
the  sale.  A  limit,  however,  has  been  set  to  this  retro- 
spective effect  of  the  bankrupt  law,  by  provisions  intro- 
duced into  the  latter  statutes,  by  which  parties  who  act 
honajide  and  without  notice  of  an  act  of  baiikruptcy, 
are  protected  unless  a  commission  shall  have  issued 
within  a  certain  time. 

Such  being  the  general  effect  of  the  bankrupt  law, 
the  point  now  to  be  considered  is,  wliether  auy  ex- 
ception to  it  is  to  be  allowed  in  favour  of  the  sheriff, 
who  sells  under  the  process  of  the  law.     No  words 
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importing  any  express  exception  are  to  be  found  in 
any  of  the  statutes;  the  exception  therefore,  if  esta- 
blished, must  be  established  by  implication.  The  mere 
absence  of  notice  is  not  a  sufficient  ground  upon 
which  an  exception  in  favour  of  the  sheriff  can  be 
founded.  For  in  cases  where  a  change  of  property  has 
taken  place  without  fraud,  the  sherifi^  if  he  seize  and 
sell  the  goods  of  the  purchaser  under  an  execution 
against  the  seller,  will  be  liable  in  an  action,  though  he 
may  neither  know  nor  have  reason  to  suspect  the 
change.  In  the  case  of  bankruptcy,  the  act  of  bank- 
ruptcy, whether  notorious  or  secret,  is  a  fact  which, 
coupled  with  the  existence  of  a  debt  to  a  certain  amount, 
renders  the  property  of  a  trader  liable  to  the  operation 
of  a  commission.  The  right  of  a  trader  to  his  own 
property  is  a  defeasible  right:  till  the  commission  issues 
the  property  remains  in  the  trader;  but  he  holds  it 
from  the  time  of  the  act  of  bankruptcy,  liable  to  be 
defeated  by  the  proceedings  under  a  commission,  and 
subject  to  the  rights  which  in  the  event  of  a  commission 
the  assignees  may  acquire  to  it.  In  the  mean  time  this 
possibility  of  a  right  accruing  to  assignees  under  a  com- 
mission affords  no  legal  answer  to  a  sheriff  for  not  exe- 
cuting the  writ  directed  to  him :  but  if  the  sheriff  has 
reason  to  apprehend  a  commission,  he  may  ask  for  an 
indemnity,  and  in  case  a  satisfactory  one  be  not  given, 
he  may  apply  to  the  Court  for  time  to  return  the  writ, 
till  it  can  be  ascertained  whether  a  commission  is  in- 
tended to  be  issued.  Some  risk,  indeed,  will  be  incurred 
by  the  sheriff  and  if  he  is  necessarily  to  be  protected 
from  all  risk,  an  exception  in  his  favour  must  be  implied 
hy  Ww.  But  it  is  to  be  recollected  that  the  office  of 
sheriff  is  in  it&  nature  an  office  of  risk.  It  is  not  for 
us  to  consider  whether  the  policy  of  the  law  which  has 
made  it  so,  is  or  is  not  founded  on  wise  principles. 
But  so  the  law  has  made  it ;  and  so  it  must  be  treated 
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18SS.  in  courts  of  jastice.  The  sheriff  is  bound  by  statate  to 
pennit  a  defendant  who  is  arrested  to  go  at  hirge  apon 
bail ;  yet  if  bail,  apparently  or  even  actually  lesponsibb 
at  the  time,  become  insolvent  before  the  return  of  the 
writ,  the  sheriff  must  render  the  defendant  or  pay  the 
debt  This  is  a  hardship  upon  the  sheriff  imposed  by 
the  operation  of  the  statute  Hen.  6.  No  difficulty,  bov- 
ever,  is  found  in  obtaining  persons  willing  to  incur  this 
responsibili^ ;  the  office  being  an  office  of  profit  as  wdl 
as  of  risk.  If,  therefore,  the  liabili^  of  the  sheriff  la 
the  present  case  were  now  to  be  considered  for  the  first 
time,  I  think  that  his  title  to  an  exemption  from  the 
general  operation  of  the  bankrupt  law  would  be  veiy 
&r  firom  clear.  To  roe,  however,  it  appears  that  the 
question  ought  not  at  the  present  day  to  be  considered 
as  open  to  discussion.  The  interpretation  of  the  statote 
law,  as  well  as  of  the  common  law,  is  to  be  sought  for 
in  the  doctrines  promulgated  and  acted  upon  in  courts 
of  justice*  It  may  be  admitted  indeed  that  the  express 
provisions  of  a  statute  cannot  be  overturned  by  the 
authority  of  a  court ;  but  upon  the  propriety  of  admit- 
ting an  implied  exception  in  the  absence  of  express 
words,  the  authority  of  the  Courts  has  the  same  weight 
as  upon  questions  of  common  law :  their  decisions  give 
the  rule  by  which  the  profession  is  guided  in  advising 
parties  upon  their  respective  rights;  and  to  question 
their  correctness,  after  they  have  been  recognised  and 
acted  upon  for  a  long  series  of  years,  is  not  only  to 
introduce  uncertainty  upon  the  point  under  immediate 
consideration,  but  to  encourage  resistance  to  established 
rules  by  holding  out  to  ingenious  persons  a  prospect  of 
overturning  them  upon  subtle  and  refined  distinruoDS. 
If  the  judgment  in  Cooper  v.  Chiify  be  ounsidered  with 
reference  to  the  facts  of  that  case  only,  it  will  not 
amount  to  an  authority  upon  the  point  now  under  dis- 
cussiouy  since  it  appears  that  the  sale  by  the  sheriff  took 
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place  not  only  after  the  date  of  the  commissioiii  but 
after  the  assignment  But  the  authority  of  considered 
Judgments  is  not  to  be  confined  to  the  point  actually 
adjudged.  The  reasoning  of  Lord  Mansfield  in  deliver- 
ing the  judgment  of  the  Court,  appears  to  take  a  wider 
range  than  the  particular  facts  of  the  case  required. 
He  begins  by  saying  that  the  bare  defining  the  action 
of  trover,  and  the  grounds  upon  which  the  plaintifi*  is 
entided  to  recover  in  it,  will  go  a  great  way  towards  the 
Doderstanding,  and,  consequently,  towards  the  solution 
of  the  question  in  that  particular  case.  In  form,  he  says^ 
it  is  a  fiction,  —  in  substance,  a  remedy  to  recover  the 
value  of  personal  chattels  converted  by  another  to  his 
own  use ;  that  it  lies  in  many  cases  where  the  defendant 
has  got  the  possession  lawfully;  that  two  things  are 
necessary  to  be  proved,  —  property  in  the  plaintifi^,  and 
a  wrongful  conversion  by  the  defendant.  After  laying 
it  down  that  dispositions  by  process  of  law  are  upon  the 
same  footing  with  dispositions  by  the  party,  and  that  to 
be  vested  they  must  be  completed  before  the  act  of  bank- 
ruptcy, he  says,  **  Therefore,  as  to  the  first  point,  it  is 
most  clear  that  the  property  was  in  the  plaintifi*  as  and 
from  the  4th  of  December^  when  the  act  of  bankruptcy 
was  committed;  secondly,  the  only  question  then  is, 
whether  the  defendant  was  guilty  of  a  wrongful  con- 
version. That  the  conversion  itself  was  wrongful  is 
manifest.  The  sheriff  had  no  authority  to  sell  the 
goods  of  the  plaintiff,  but  of  JohrCs  only."  Here  th^* 
right  to  the  property  disposed  of  is  made  the  test  of  the 
wrongful  conversion.  His  Lordship  then  proceeds  to 
consider  whether  the  defendant  was  excusable  though 
the  btet  of  conversion  was  wrongful.  As  to  which,  he 
says,  "  Though  tho  statutes  rescind  contracts  and  exe- 
cutions not  complete  before  the  act  of  bankruptcy,  they 
do  not  make  men  trespassers  or  criminal  by  relation. 
But  the  injury  complained  of  (that  is,  in  the  action  of 
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trover,)  is  the  wrongful  conversion.  The  sberi£f  acts  Bt 
his  peril,  and  is  answerable  for  all  mistakes.  None  of 
the  cases  authorize  the  sheriff  'to  sell  the  goods  of  a 
third  person.'*  Here  the  distinption  between  trespass 
add  trover  appears  to  be  distinctly  taken.  The  injury 
complained  of  in  trespass  is  the  unlawful  force;  in 
trover  the  wrongful  conversion  of  property.  The  mere 
act  of  force  is  excused  if  committed  before  an  assign- 
ment in  iact;  but  if  a  conversion  takes  place,  the  person 
to  whom  the  law  ascribes  the  property  is  entitled  to  a 
compensation  for  his  loss  from  the  person,  whoever  he 
may  be,  that  has  converted  his  property. 

It  had  been  determined  in  the  case  of  Bailey  v.  Bun* 
ning  (a),  that  a  sheriff  who  had  taken  goods  in  execution 
after  an  act  of  bankruptcy,  was  not  liable  to  the  assignees 
in  an  action  of  trover. 

The  dates  of,  and  the  special  finding  of  the  jury,  as 
they  all  appear  upon  the  special  verdict,  have  been 
already  stated. 

It  is  very  material  to  observe,  that  in  this  case  there 
was  no  sale ;  nothing  was  done  with  respect  to  the  goods 
beyond  the  first  taking  possession  under  the  writ,  by  the 
officer  in  whose  hands  they  still  remained  when  the 
action  was  brought;  and  the  sole  question  referred  to 
the  Court  by  the  jury  was,  whether  this  taking  was 
lawful.  Unless  this  taking  amounted  to  a  conversion, 
the  Defendant  was  entitled  to  a  verdict ;  for  the  demand 
and  refusal  stated  in  the  special  verdict,  though  evidence 
of  a  conversion,  could  not  be  taken  to  amount  to  an 
actual  conversion ;  a  point  which  had  been  settled  long 
before  the  case  in  question,  having  been  laid  down 
as  clear  in  10  Bep.  36,  57.,  the  case  of  The  Chan- 
cellor of  Oxford*  According  to  the  report  in  Ijcvinz, 
Wyndham  said,  that  notwithstanding  the  suing  of  the 


(a)  z6  Car.  av  reported  in  z  Lev*  iiz*     '  ^^*  *7*'     ^  ^^«  3^ 
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writ  the  goods  are  subject  to  the  disposal  of  the  com- 
niissioners:  but  he,  Twysden  and  Kelynge^  all  agreed 
that  the  issue  was  found  for  the  defendant;  for  the 
taking  by  him  was  lawful  by  virtue  of  the  writ  Siderfin 
says  the  Court  delivered  this  opinion  that  the  goods 
were  liable  from  the  time  of  the  teste  of  the  Ji.  fa. ;  and 
this  shall  be  said  to  be  emanatio  brevis^  although  it  was 
in  fact  at  another  time.  And  as  to  the  other  point  they 
were  clearly  of  opinion  that  the  bailiff  was  not  liable  in 
trover,  for  that  the  sheriff  {as  the  case  is  found)  took  the 
goods  lawfully.  According  to  Keble^  Kelynge  C.  J.  said 
the  special  conclusion  being  on  the  takings  the  officer  is 
not  jnmishable.  The  case  of  Bayley  v.  Sunning  there- 
fere,  is  not  an  authority  for  the  sheriff  where  there  has 
been  an  actual  sale:  and  so  Lord  Mansfield  appears 
clearly  to  have  thought.  And  with  respect  even  to  the, 
original  taking,  the  case  of  Bayley  v.  Dunning  is  dis- 
tinguishable from  executions  of  a  later  date.  For 
though  the  writ  of  fi.  fa.  had  been  delivered  to  the 
sheriff  after  an  act  of  bankruptcy,  it  was  tested  before. 
And  having  been  issued  in  a  case  which  occurred  before 
the  statute  29  Car.  2.  c.  S.,  it  did  there  bind  the  goods 
from  the  teste.  Upon  which  point  much  reliance  was 
placed.  Accordingly,  Lord  Mansfield  observes,  in  the 
case  of  Bayletf  v.  Bunning  the  goods  were  clearly  bound 
by  the  teste :  and  then  adds,  ^*  the  question  referred  by 
the  special  verdict  was  upon  the  takings  viz.  whether  the 
party  was  guilty  in  the  taking;  and  the  Court  excuse  the 
bailiff  for  his  innocent  executing  of  the  writ."  The  act 
of  taking  seems  to  have  been  treated  as  an  act  of  ex« 
casable  trespass,  either  on  account  of  the  teste,  or  the 
character  of  the  officer ;  and  independently  of  the  taking 
there  was  no  conversion.  It  is  remarkable  that  Siderfin^ 
after  stating  the  argument  for  the  bailifi^  that  he  ought 
Dot  to  be  found  guilty  because  he  had  only  performed 
his  duty,  and  h^d  not  converted  the  goods  to  his  own 
Vol,  IX.  K  k  use, 
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18S3.  Qse,  adds,  "  Quare^  for  it  was  affirmed  tlmt  the  pvaotiGe 
is,  that  the  bailiff  shall  be  found  guilty  if  the  partj  was 
thena  bankrupt.'^ 

It  is  said  in  Lord  RaymomPs  Rep.  784*.,  to  have  been 
ruled  by  Lord  Holt  C.  J.  at  N.P.IO  Wia.  8.,  if,  after 
a  bankruptcy,  the  sheriff  upon  a  writ  of  ^  fa.  against 
A.  seizes  the  goods  and  sells  litem,  and  a  commission 
of  bankruptcy  is  granted  and  the  goods  assigned  by 
the  commissioners,  the  assignee  of  the  commission  oiay 
maintain  trover  Against  the  vendee  of  the  goods^  but 
no  action  will  lie  against  the  sheriff  because  he  obqred 
the  writ  The  latter  part  of  this  proposition  is  the 
very  point  now  contended  for,  to  which  it  appears 
from  his  remarks  on  Lord  RaymoruTs  notes,  that 
Lord  Mansfield  did  not  assent.  He  says  the  notes 
were  taken  when  Lord  Raymond  was  young,  as  short 
notes  for  his  own  use ;  and  are  too  incorrect  and'  in- 
accurate to  be  relied  on  as  authorities:  that  it  migbt 
not  be  at  all  material  to  attend  to  the  distinction  be- 
tween trespass  and  trover;  that  the  passage  in  question 
was  a  loose  note  of  what  was  said  obileTf  and  manir- 
festly  refers  to  the  case  of  Bayley  v.  Btmning ;  but  is  no 
authority  in  the  present  case.  It  must  be  admitted, 
however,  that  Lord  Mansfield  in  several  parts  of  bis 
judgment  notices  and  avails  himself  of  the  side  in 
Cooper  V.  Chitty  being  subsequent  to  the  commissioQ 
and  assignment.  Thus,  in  commenting  upon  Coie^* 
Dames,  he  says,  **  Besides  the  case  there  put  is  of  a 
sale  by  the  sheriff  before  the  commission,  and  the  concern 
sion  might  be  as  excusable  as  the  taking,  because  he 
obeyed  the  writ ;  whereas  here  the  goods  were  not  sold 
till  after  both  commission  and  assignment  J*  Again,  **  The 
taking  (in  Cooper  v.  Chitty)  was  innocent,  and  in  that 
sense  lawful,  but  as  a  ground  to  support  a  conversioii  by 
a  sale  after  a  commission  publicly  taken  out,  and  an 
actual  assignment  made,  it  was  not  lawfnl/'     And  at 

the 
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the  conclusion,  **  The  gist  of  this  actioh  is  the  wrongful       18Sd« 
conversion  by  the  sale  and  false  return  long  after  the 
commission  and  assignment"    A  question  might,  there- 
fore, fairly  be  raised,  whether  the  proposition  ascribed 
to  Lord  H6U  was  intended  to  be  denied  by  Lord  ManS'* 
JkUj  or  only  to  be  distinguished  from  the  case  in  judg« 
ment.     It  is  scarcely  possible  that  such  a  point  should 
be  long  suffered  to  remain  in  doubt,  since  it  must  have 
been  of  frequent  occurrence :  and  if  the  general  reason- 
ing of  Lord  Mansfield^  and  his  particular  observation 
respecting  Lord  Rm^moneTs  note,  have,  from  the  year 
1756,  been  treated  in  practice  and  in  judgment  as  con- 
tradictory to  the  point  therein  stated,  the  poipt  ought  to 
be  considered  as  over-ruled.     Two  passages  apparently 
inconsistent  with  each  other  have  been  cited  on  the 
authority  of  Sir  IV.  Blacksione.    In  his  report  of  Cooper 
▼«  Ckiiiy  he  states  Lord  Mansfield  to  have  said,  "  But 
hafll  the  sale  been  immediately  after  the  seizure,  still  the 
sberiflT  would  have  been  liable."     And  in  his  report  of 
Timbrel  v.  MillSf  that  *^  the  whole  Court  declared  that 
it  was  allowed  in  that  case  {Cooper  v.  Chitty\  that  if  the 
sheriff  levies  the  money  and  pays   it  to  the  plaintiff 
before  any  commission  issued,  and  without  notice  of  the 
ad  of  bankruptcy,  he  will,  at  all  events,  be  safe."    It  is 
not  likely  that  both  these  passages  should  have  been 
uttered  by  Lord  Mansfield  upon  the  same  occasion. 
And  as  no  notice  is  taken  of  either  of  them  either  in  the 
report  of  Sir  James  Barrens)  or  in  that  of  Lord  KenyoHy 
little  reliance  can  be  placed  upon  them. 

Ne  question  appears  to  have  been  raised  respecting 
the  effect  of  the  judgment  in  Cooper  v.  ChiUy  till  the 
year  1807,  in  the  case  of  Potter  v.  Starkie.  But  in  the 
mean  time  we  find  the  principle  supposed  to  be  esta- 
blished, stated  in  practical  books,  and  assumed  in  courts 
of  justice.  In  the  editions  of  CooVs  Bankrupt  Lav)^ 
published  many  years  before  the  case  of  Potter  v.  Star-' 

K  k  2  kie. 


♦98  CASES  IN  HILARY  TERM 

■ 

18S3.        *f>,  it  is  said,  ««  The  sheriff  who  executes  9iJ.fa.  upon 
Balm-       ^'^®  bankrupt's  ^oods,  after  an  act  of  bankruptcy  com- 
^  mitted,  and  before  the  issuing  of  a  commission,  is  not  a 

HuTTQir.  trespasser,  but  the  assignees  may  maintain  trover  agiamst 
him.  In  GwiUMs  Edition  ofBacotCs  Abridgment^  pub- 
lished in  1 798,  tit.  Bankrupt^  it  is  said,  "  It  secmeth  to 
have  been  formerly  very  much  doubted  whether  the 
assignees  could  maintain  any  action  against  an  officer 
who  had  the  goods  of  a  bankrupt  in  execution  after  ittt 
act  of  bankruptcy,  and  before  the  issuing  a  commissions 
but  it  is  now  settled  that  the  assignees  may,  in  "such 
case,  bring  trover  against  him,  though  the  relatkni  Aall 
not  operate  to  make  him  a  trespasser.^ 

The  distinction  with  respect  to  the  liability  of  the' 
sheriff  in  trover,  though  exempt  from  an  acdbn  of  ttes* 
pass,  had  been  elcpressly  recognised  in  1 786  in  Smith  rJ 
Milles  {a)  as  established  by  Cooper  v.  Chifty.     In  tiU* 
chin  V.  Campbell  {b\  —  Trinity  term  1«  G.  8.,  only  sixteen^ 
years  after  Cooper  v.  Cliitty^  —  which  was  an  action  iX 
indebitatus  assumpsit  against  an  execution  crtedttof  %t 
the  amount  of  debt  levied  after  the  act  of  bankroptcy 
but  before  the  commission,  Lord  C.  J.  De  Grey^  itt 
delivering  the  opinion  of  the  Judges,  (of  whom  Sir  W. 
Blackstone^  who  reports  the  case,  was  one),  says,  "  That 
the  legal  effect  of  an  act  of  bankruptcy  committed  b{^  a' 
trader,  is  to  put  it  in  the  power  of  the  commissiahei^  by 
relation,  to  divest  the  propeity  of  the  l)ankrupt  fH6m  tinft 
time,  in  case  a  commission  is  afterwards  issued.     TMsr- 
relation  takes  place  in  every  instance  but  thos^  €XCtpte&' 
by  the  statute  1  Jac.  1.,  ^Ijae.  1.,  and  19  G.  2.     £xe* 
cutions  are  not  among  those  excepted  cases,  lyut  are' 
expressly  declared  void  by  the  statute  21  Jac.  I.     Y^' 
notwithstanding  this  transfer  of  the  property  by  rehkllioR, 
the  sheriff  is  certainly  no  trespasser  by  taking  the  f^MH 
in  execution  after  the  act  of  bankruptcy  and  before  the 

{a)  I  T.  R.  475.  {b)  %  BlacA.  819. 

com- 


IN  THE  Third  Year  op  WILLIAM  IV. 


499 


cQjnini$3ion  issued.  So  ruled  in  Letchmere  v.  Tlioraw^ 
good  {a)  and  in  Cooper  v.  CAilty.  {b)  But  hy  selling  the 
sheriff  converts  the  goods,  and  then  trov(>'  is  maintain- 
able against  the  sheriff  or  his  vendee,  or  the  plaintiff  in 
the  original  action."  A  former  action  had  been  brought 
\xi,ira^r  against  the  sheriff  and  the  defendant,  in  which 
there  was  a  verdict  and  judgment  for  the  defendant. 
As  \D  which  action  the  Chief  Justice  observed,  '^  As 
th^e.  was.  clearly  a  conversion  before  the  action  of  trover, 
the  only  question  could  be  on  the  p-operty;'*  thereby 
iptiajatiog,  that  if  the  goods  belonged  to  the  bankrupt 
there  could  be  no  defence^  And  according  to  the  report 
of'thp  same  case  in  Wilson  {c)  the  Court  say,  ^*  That  the 
action. brought  in  trover  against  the  sheriff  of  St/rr^  and 
tl^  defendant,  to  recover  the  value  taken  in  execution, 
xpeH.lcfff*'  In  the  year  1792  Grose  J.,  in  the  case  of 
Earr  .v«  Nevoman  {d\,  after  adverting  to  the  difficulty  on 
t|)e  part  of  th^  sheriff  of  distinguishing  between  the 
go(^  of  .an  c^pecutor  and  the  goods  of  a  testator,  says, 
"  If,  ibis  would  be  a  sufficient  answer  in  the  mouth 
of  the  sheriti^  iif  hal  are  we  to  say  to  cases  of  a  much 
s^ei;er  lii^e  of  justice;  cases  where  a  sheriff  is  con- 
^^iei]ed  as.  a  tort  feaser  by  relation  s  cases  of  bank^ 
ru()tey  ?"  In  (be  case  of  Mpiham  v.  Edmonson  {e)  the 
act  of  bankruptcy  took  place  in  December  1796,  the 
^jxcpujtian  on  the  30th  of  March  1797,  and  tbecommis- 
sioD'  issued  in  tlie  June  foUowmg.  The  execution 
cre4^toK  liaving  accompanied  the  sheriff's  officer  at 
tbe^timeof.^e  esKecution,  he  was  sued  by  the  assignee 
io. trover;  and  it  being  objected  that  the  action  should 
h«v^  be^n  broughi  against  the  sheriff^  in  whose  hands 
tl^  iMoey  remained,  it  was  not  contended  that  the 
Wipa  Ofigbt  i)ot. have  been  maintained  against  hinu 
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Eyre  C.  J.,  after  stating  that  he  had  some  doubt  at 
first  whether  the  action  should  not  have  been  brought 
for  the  money  as  the  execution   had   been   regularly 
made  under  the  authority  of  the  law,  and  the  goods 
regularly  sold,  observed,  "  There  is  a  feet,  however, 
in  this  case,  which   decides   the  point,  viz.  thai  the 
defendant  was  in  company  with  the  sheriff's  officer  al 
the  time  of  the  execution.     By  the  case  cited,  BmA  v. 
Baker  {a\  it  appears  that  trover  may  be  maintained 
against  the  party  himself  if  he  give  bond  to  the  sberi^ 
because  that  is  equal  to  intermeddling ;  actual  inter* 
meddling  therefore  must  be  equal  to  giving  a  bond." 
Here,  the  liability  of  the  sheriff  himself  seems  to  have 
been  assumed,  and  the  participation  of  the  Defendant  ia 
his  act,  is  stated  as  the  ground  of  his  liablity.     In  the 
year  1807)  the  point  now  in  question  was  distinctly  made 
before  Mr.  Baron  Wood  in  Potter  v.  Siarkief  and  that 
Judge,  whose  practical  experience  as  well  as  learning 
are  well  known,  held  the  sheriff  liable ;  in  which  be  was 
confirmed   by  the  court  of  exchequer.      Eight  years 
after  this,  the  case  of  fVyait  v.  Blades  {b)  occurred  before 
Lord  EUenboroughy   in   which   the  act  of  bankruptcy 
having  taken  place  on  the  8th  of  Decemba\  the  goods 
were  seized  and  carried  to  a  broker  on  the  8th  of  Fth* 
ruary^  and  the  commission  issued  on  the  12th  of  the 
same  month;   and   Lord  Ellenborougk  held  in   trover 
against  the  sheriff,  that  the  removal  was  a  sufficient  con- 
version to  support  the  action,  though  the  goods  were 
never  sold,  but  remained  at  the  brokers,  in  consequence 
of  a  notice  not  to  sell :  and  though  no  demand  of  the 
goods  had  been  made,  no  objection  was  made  to  the 
liability  of  the  sheriff  to  answer  for  the  conversion.    In 
eight  years  more,  in  the  year  1821,  the  point  was  again 
raised  in  Lazarus  v.  Waithman  {c)  in  the  time  of  Lord 
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Chief  Justice  Dallas^  when  the  Court  of  Common  Pleas, 
after  an  argument  in  which  Bayley  v.  Bunnk^  and  the 
old  oases  were  cited,  decided  against  the  sheriff.  Mr* 
Justice  Burrough  saying  that  the  point  was  settled  long 
before  he  knew  Westminster  HaU.  Again,  in  1828, 
in  Price  v.  Helyar  (a),  in  the  time  of  Lord  Chief  Justice 
Bestt  die  same  Court  came  to  a  similar  determination. 
And  the  judgment  of  that  Court,  in  Carlisle  v.  Gar^ 
Utnd{b)  in  1881,  in  the  time  of  the  present  Lord  Chief 
Jostioe,  was  conformable  to  the  former  decisions^  Finally, 
io  the  same  year,  1831,  the  Court  of  King's  Bench,  in 
jKIbii  V.  Langley  (c),  also  decided  in  the  same  manner 
against  the  sheriff.  Upon  that  occasion  the  noble  and 
learned  Lord,  whose  loss  we  so  recently  had  occasion 
to  deplore^  (Lord  Tenterden)  expressed  the  opinion  of 
tbe  Court  in  the  terms  which  I  desire  to  adopt,  and 
wilii  which  I  shall  now  conclude,  "  He  (the  sheriff) 
mu$t  obey  the  writ,  but  he  is  also  required  to  know 
whose  goods  he  takes.  I  think,  in  this  case,  we  ought 
to  say  that  we  consider  ourselves  bound  by  the  many 
decisions  which  have  taken  place  establishing  the  liability 
o£  ibe  sheriff."  I  am  therefore  of  opinion,  that  the 
judgment  of  the  Court  of  Exchequer  for  the  Defendant 
Jemis^n  ought  to  be  reversed. 


Gas£lee  J.  Upon  tbe  best  consideration  I  have  been 
able  to  give  to  this  case,  I  am  of  opinion  that  tbe  jadg- 
meat  of  the  Court  of  Exchequer  ought  to  be  affirmed ; 
and,  although  I  am  sorry  to  have  the  misfortune  of 
differing  from  those  of  my  learned  brethren  who  have 
preceded  me,  and  also  of  tho$e  who  are  to  succeed  me 
upon  this  occa;sion,  it  is  a  matter  of  great  consolation  to 
iB^  that  I  am  supported  by  the  unanimous  opinion  of 
tb^  Court  of  Exchequer.  The  reasons  upon  which  that 
judgment  is  founded  are  so  fully,  and  to  me,  so  satis- 
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fiEictorily  stated  by  the  Lord  Chief  Bajxiii  ia  the  re- 
ports of  the  case  in  2  Cromptan  and  Jarvis^  page  20* 
and  in  1  TyraJntt,  17m  that  I  should  consider  mj^self 
guilty  of  an  unnecessary  waste  of  time,  were  I  to  repeat 
them  from  the  reports ;  and  I  should  ran  a  considerable 
risk  of  weakening  their  impression,  were  I  to  attempt 
to  state  them  in  any  other  terras. 

There  is  certainly  great  weight  in  the  argument,  that 

the  decisions  in  Cooper  v.  Chitljf,  and  many  subsequent 

cases,  are  contradictory  to  that  of  the  Court  of  Eafi* 

chequer ;  and  if  they  had  corresponded  with  the  okkr 

cases,  so  that  there  had  been  a  constont  coarse  of  de* 

cision   in   the   same  way,   I   should  have  very  maeh 

hesitated  before  I  should  have  ventured  to  break  ia  upon 

them ;  and  it  is  to  that  consideration  that  I  irttribute 

my   having  concurred    in  the  judgment  given  by  the 

Court  of  Common  Pleas  in  the  case  oi  Price  \.  H^ar^ 

having  always  considered  that  if  the  case  were  a  new 

one,  the  sheriff  was  undoubtedly  entitled  to  proteatioDk 

Independent,  however,  of  the  circumstance,  that  in  die 

case  of  Cooper  v.  Chittyj  and  many  of  the  subsequent<NKSf 

the  acts  of  the  sheriff,  after  he  had  notice  of  the  bank* 

mpt^,  were  sufficient  to  support  the  decision  of  thdse 

cases,    it   appears   to*  me   that  the    earlier  oases*  are 

authorities  in  favour  of  the  sheriff,  and,  therefove^  ckat 

in  affirming  the  judgment  of  the  Court  of  Earchequer 

on  this  occasion,  we  should  not  be  overturning  liieaoiv* 

stant  course  of  the  authorities  upon  the  subject,  but 

restoring  the  law  as  it  was  laid  down  and  acted  upoii  v/l- 

the  reign  of  Charles  II.,  and  from  thence  downwards  to 

the  time  of  the  decision  in  Cooper  v.  ChUty. 

Upon  considering  the  several  reports  of  the  case  of 
Baylttj  V.  Banning^  it  is  not  quite  clear  that  the  all^a- 
tion  m  the  judgment  of  the  Court  of  Exchequer,  -^  that 
in  deciding  the  case  of  Bayley  v.  Btmning  the  Court  by^ 
disallowing  tlie  objection  that  the  goods  were  to  be  god« 
aidered  As  bound  by  the  teste  of  the  writ  of  escectition, 

which 
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which  was  before  the  act  of  bankruptcy,  allowed  the 
other  objection,  viz.  that  the  taking  was  lawful  in  respect 
of  the  character  of  the  person  by  whom  it  was  made,  -« 
is  quite  accurate ;  for,  although  the  latter  was  clearly  one 
of  the  grounds  of  the  decision,  it  is  not  so  clear  that  it 
was  the  only  one.  The  report  in  Levinz^  concludes 
thus:  <*And  afterwards,  EasUr  18th,  judgment  was 
given  for  the  Defendant ;  he  being  an  officer  obliged  to 
«cccute  the  writ,  who  could  not  be  aware  of  any  acts  of 
btnkroptxiy,  or  know  that  any  of  them  would  be  acted 
upon."  And  the  report  in  Siderfin  states  the  Court  as 
to  the  other  point,  viz.  the  character  of  the  sheriff,  were 
dear  that  the  bailiff  is  not  guilty  of  trover ;  for  that 
the  sheriff  took  the  goods  lawfully. 

Diving  the  argument  of  this  case  in  the  Court  of 
Error,  a  doubt  was  thrown  out  whether  the  case  of 
Bat/lrtj  V.  Bunning  was  an  action  of  trover ;  and  it  was 
saqpi^ested,  that  it  might  be  an  action  of  trespass,  and  so 
nconctle  all  the  cases.  The  original  roll  has,  therefore^ 
tiem  tnq^ected,  and  it  thereby  clearly  appears  that  the 
form  oi  action  was  trover. 


LtiTLEDALE  J.  It  is  admitted  on  all  hands  that,  — » 
as  &r  as  i^late^  to  the  judgment-creditor  if  he  interferes 
in  the  sale  or  receives  the  produce  after  the  sale,  and 
also  the  vendee  of  the  sheriff  or  other  officer,  -^the  goods 
of  the  biuknipt  are,  upon  the  assignment  to  the  as- 
signees, vested  in  them  by  relation  to  the  act  of  bank- 
Riptey,  so  as  to  avoid  all  mesne  acts  and  dispositions; 
and  that,  both  upon  the  words  of  the  various  acts  of 
parliament,  and  the  uniform  construction  that,  has  been 
pat  upon  those  acts,  and  the  policy  of  the  bankrupt 
laws.  And  therefore  I  do  not  think  it  necessary  to  ad* 
^^ert  to  any  aathorities  as  to  the  ground  or  effect  of 
relations  either  at  common  law  or  by  any  acts  of  par«* 
liameot. 

The  words  of  the  act  of  parliament  relating  to  bank«- 

rupts 
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gi0t0|.r  i^  make  no  exceptions   as  to  the 

port'  >/i^»  ^°'y  indeed  that  as  the  King  b 

^     i^y^i^i  they  do  not  afibct  the  crown  till 
^  /"JV^ji  assignment  of  the  properly. 
J^>f  intended  on  the  behalf  of  the  Defendant, 


am 


^^^   ^.  ipbe  exempted  from  liability  for  seizing  and 

^  ifhe  has  no  notice  of  an  act  of  bankruptcy. 

/^contends  this  upon  two  grounds:  first,  that  the 

^stBtntea  of  S3  &  34  Hen,  8.  c.  4.,   13  Eliz,  c  7^ 

^j.  c.  15.,  i9jac.l.  c.  19.,  and  5G.2.  c.SO.  do 

^extend  to  the  sheriff  at  all,  and  that  the  last  statute 

^  5  6. 4*  does  not  increase  the  liability  of  the  sheriffl 

The  statute  of  Hen.  8.  says,  the  sale  by  tiie  com- 
jnissioners  shall  be  good  and  effectual  against  the  bank- 
rupts, their  heirs  and  executors,  as  though  the  sale  bad 
been  made  by  the  bankrupt  at  his  own  free  will  and 
liberty. 

ISjE/iff.  c.  7«  S.8.  says  the  sale  by  the  oommts- 
sioners  shall  be  good  and  effectual  (after  an  enumer* 
ation  of  various  descriptions  of  persons)  '^  against  ail 
other  persons  claiming  by,  from,  or  under  the  bankrupt 
by  any  act  had,  made^  or  done  after  he  shall  become 
bankrupt." 

Tfae  other  acts  of  the  1  Jac.  l^  19  Jac  1.,  and  5  G.  2., 
as  to  the  sale  or  assignment  by  the  commissioners,  all 
refer  to  the  stat*  of  £/».,  and  no  fresh  powers  are 
given  to  the  commissioners,  except  that  the  twenty- 
stjttb  section  of  the  5  G.  2.  directs  the  commisBioners 
to  assign  to  assignees  for  the  general  benefit  of  creditors 
who  prove  their  debt 

Bat  I  think  that  the  words  of  the  statute  of  Elizabet/i 
are  sufficient  to  bind  the  sheriff;  for  though  he  does 
not  claim,  as  to  any  beneficial  interest,  from  the  bank- 
rupt, y«t  he  claims  to  sell,  for  the  purpose  of  paying 
over  the  proceeds  to  the  creditors  of  the  bankrupt,  and 
the  person  to  whom  he  sells  certainly  ctiums  under  the 
bankrupt,*' and  it  would  be  somewhat  extraordinary  if 

the 
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Me  sheri£^  who  sells  under  such  circumstances,  was  U> 
be  excepted  out  of  the  operation  of  the  statute. 

I  may  observe,  that  I  am  not  aware  that  this  point 
has  ever  been  raised  before,  which,  if  there  had  been 
any  ground  for  it,  would  surely  have  been  done,  con- 
sidering the  great  variety  of  cases  in  which  this  subject 
has  been  agitated  for  the  last  70  years. 

The  statute  of  6  G,  4.  c.  16.  is  differently  expressed 
from  the  former  acts:  in  the  twelfth  section  it  says  the 
commissioners  are  to  assign  in  manner  after  directed ; 
and  then  the  manner  is  directed  in  the  sixty- third  sec* 
tion,  which  contains  no  such  words  as  are  contended  to 
be  a  limitation  of  the  persons  bound. 

But  I  do  not  consider  whether  this  enlarges  the 
power  of  the  commissioners  or  not,  because  I  think  the 
former  acts  extend  to  sheriffs  and  other  similar  public 
officers. 

But  it  is  said  the  law  will  make  an  implied  Exception 
in  fiivour  of  the  sheriff  or  other  person  having  the  exe« 
cation  of  process,  because  he  is  bound  to  obey  the  kiog^a 
writ,  and  it  would  be  very  hard  to  make  bim  liable 
to  aa  action  when  he  acts  according  to  the  best  of  his 
judgment,  and  has  no  means  of  ascertaining  whether 
the  debtor  has,  or  has  not,  committed  an  act  of  bank- 
ruptcy. 

With  regard  to  his  being  a  public  oflBcer,  and  that  be 
is  bound  to  obey  the  king's  writ,  there  is  no  doubt  but 
be  is,  and  in  the  execution  of  that  duty  he  ought  to  be 
protected. 

But  the  question  is,  does  he  act  in  obedience  to  the 
Idi^s  writ  ?  That  commands  him  to  take  the  goods  of 
A,;  but  how  can  they  be  said  to  be  the  goods  of  A* 
when  A.  himself  has  lost  his  power  of  conferring  amy- 
property,  and  when  the  judgment-creditor  has  no  right 
to  have  them  as  the  goods  of  A.y  and  when  the  person 
to  whom  the  sheriff  will  sell  has  no  such  right  ? 

And  the  xesult,  therefore,  isi  that  instead  of  seising 

the 
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the  goods  of  A.  he  seizes  the  goods  which,  by  relation, 
have  become  the  goods  of  the  assignees. 

But  it  may  be  said  they  are  the  goods  of  A* ;  that  he 
has  acquired  them ;  that  he  is  in  possession ;  treats  them 
as  his  own,  and  no  other  person  has  yet  acquired  a 
right  to  them. 

But  by  the  act  of  bankruptcy  there  is  a  sort  of  stamp 
or  mark  fixed  upon  them,  which,  though  invisible  at 
first,  afterwards  is  brought  into  light  by  the  commission, 
and  attaches  upon  them  so  as  to  destroy  all  property  in 
the  bankrupt,  which  destruction  of  property,  though  not 
apparent  at  the  time  of  the  levy,  afterwards,  when  the 
commission  and  assignment  take  place,  operates  in  the 
same  way  as  if  the  whole  had  been  known  at  first. 

He  takes  upon  himself  to  sell  goods  whicb  the  judg- 
ment-creditor has  no  right  to  have  sold,  and  which  the 
person  who  buys  from  the  sheriff  has  no  right  to  buy. 

How  dan  this  be  acting  in  obedience  to  the  king's  writ? 

As  to  the  hardship  upon  the  sheriff,  the  general  policy 
of  the  bankrupt  laws  makes  many  things  apparently  bard. 

It  is  very  hard  that  if  a  man  who  owes  a  trader  money 
pays  it  to  him2on4j&/(?  in  the  regular  course  of  business, 
without  any  suspicion  of  an  act  of  bankruptcy ;  or  if  a 
bankrupt  owes  mqney  which  he  pays  to  a  creditor  in  the 
ordinary  course  of  business,  he  having  no  suspicion  that 
an  act  of  bankruptcy  has  been  committed;  or  if  a  trader 
sells  his  estate  after  having  committed  a  secret  act  of 
bankruptcy ;  that  all  these  transactions  should  be  ren- 
dered invalid  by  the  general  operations  of  the  bankrupt 
laws :  yet  it  is  so ;  and  it  is  only  by  several  particular 
acts  of  parliament,  applicable  to  these  various  cases, 
that  the  various  hardships  which  I  have  enumerated  are 
corrected  or  modified. 

It  is  a  hardship  on  a  sheriff  if  he  seizes  goods  of 
which  the  debtor  is  in  possession  and  apparent  owner- 
ship, and  it  should  turn  out  that  the  possession  and  ap- 
parent ownership  was  not  fraudulent,  that  the  sheriff 

should 
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should  be  liable;  and  yet  the  circumstances  may  be 
such  as  that  the  sherifFhas  no  means  oF  ascertaining  the 
ownership. 

I  think  the  hardship  of  a  case  ought  not  to  form  a 
principle  on  which  the  law  should  act  Society  is  so 
formed  that  many  persons  fill  relations  which  appear  to 
induce  great  hardships.  If  these  hardships  be  of  suffi- 
cient importance  for  the  legislature  to  interfere  they  will 
do  so. 

If  cases  of  hardship  be  brought  before  the  Court  they 
will  frequently  interfere  so  as  to  relieve  the  sheriff,  if  the 
law  will  permit  it.  And  a  late  act  of  parliament,  oflen 
called  the  Interpleader  Act,  in  some  degree  acts  as  a 
relief  to  the  sheriff:  but  that  has  nothing  to  do  with  the 
general  liability  of  the  sheriff. 

But  then  the  Defendant  says,  that  by  the  constructions 
which  have  been  put  upon  the  statutes  by  the  general  ad- 
ministration of  the  bankrupt  law,  public  officers  who  have 
to  execute  process  are  protected  in  cases  like  the  present; 
and  that,  though  for  a  number  of  years  back  there  are 
casesy  and  the  practice  while  these  cases  have  been  in 
force  has  been  against  sheriffs,  yet  these  recent  cases  and 
practice  are  not  according  to  law,  and  that  the  earlier 
cases  are  contrary,  and  that  they  being  the  first  that 
occurred  after  the  bankrupt  law  was  introduced,  are  to 
be  regarded  as  the  real  existing  law,  not  to  be  over- 
torned  by  late  decisions ;  and  more  particularly  the  De- 
fendant says  that  the  whole  of  these  modern  cases  and 
modern  practice  have  been  founded  on  a  misapprehen- 
sion of  the  case  of  Cooper  v.  Chitty  (a),  and  that  in  all 
the  later  cases  the  former  decisions  have  not  been  suffi- 
ciently  brought  before  the  Court.  . 

The  earliest  case  urged  on  the  behalf  of  the  Defend- 
ant is  Bailey  v.  Bunning  (6),  and  the  Judges  there  s^ 
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18SS.       that  the  sheriflTs  taking  was  lawful  by  virtue  of  tbe 
writ 

But  in  Siderfin  the  reporter  makes  a  query ;  for  it  is 
affirmed  that  the  practice  is>  that  the  sheriff  shall  be 
found  guilty  if  the  party  was  then  a  bankrupt. 

The  special  verdict  has  been  examined  in  Bailey '9. 
Bunningi  and  it  appears  that  the  sheriff  had  caused  to 
be  made  the  debt  of  the  goods,  chattels,  and  monies 
of  the  bankrupt,  but  that  they  remained  iti  his  hands, 
and  he  had  not  sold  or  delivered  them  to  the  judgment- 
creditor,  and  then  it  states  a  demand  and  refusal,  and 
concludes  with  saying  that  they  are  ignorant  whether 
the  taking  was  lawful. 

This  special  verdict  is  quite  imperfect :  there  is  no 
conversion  found,  and  the  question  by  the  jury  is, 
whether  the  taking  was  lawful,  and,  Uierefore,  in  snch  an 
imperfect  case,  the  very  slight  way  in  which  it  is  men- 
tioned in  the  two  reports  makes  the  decision  amount  to 
very  little;  especially  as  one  reporter  states  the  practice 
to  be  contrary ;  and  that  may  account  for  the  language 
of  the  Judges  that  the  taking  was  lawful ;  which  may 
have  been  meant  to  apply  to  the  original  taking  only, 
and  not  to  say  whether,  if  the  goods  had  been  sold,  the 
sheriff  would  be  liable. 

This  case,  however,  as  far  as  it  goes,  is  confirmed  by 
what  the  Court  says  in  PhiUips  v.  Thompson,  {a) 

Turner  v.  Fdgate  was  mentioned  in  Bailey  v.  Bun-- 
ningj  it  is  reported  in  1  Lev.  65.  2  Sid.  125.,  and  it  has 
been  considered  as  applicable  to  the  present  case. 

That  was  an  action  of  trespass  against  tbe  creditor 

who  had  obtained  judgment,  and  levied  under  aJSeri 

JaciaSf  and  the  judgment  was  afterwards  set  aside  by 

rule  of  Court     And  it  was  there  said  that  the  sheriff 

was  not  liable,  because  he  acted  in  obedience  to  the 


(a)  3  Lev.  191. 
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king's  writy  ^nd  that  there  is  a  difference  between  the 
party  and  the  sheri  ff  in  that  respect. 

There  is  hot  the  least  doubt  about  that  The  sheriff 
18  protected  by  the  writy  and  he  need  only  plead  thaty 
by  way  of  justiQcation  to  an  action  oF  trespass*  But  the 
party  must  plead  the  judgment.  The  sheriff  is  bound 
to  obey  the  writ ;  but  the  party  must  shew  that  he  had 
authority  to  sue  out  the  writ,  and  that  authority  is  the 
judgment.  If  the  party  was  not  bound  to  shew  the 
jadgroent  it  would  be  in  the  power  of  any  man,  who 
had  obtained  no  judgment,  to  sue  out  any  sort  of  writ  of 
execution  for  any  amount  that  he  thought  proper* 

But  that  does  not  apply  to  the  present  case;  here 
the  writ  directs  the  sheriff  to  take  the  goods  of  A^  and 
if  he  does  take  the  goods  of  A.  it  is  immaterial  to  him 
whether  there  was  any  judgment  against  A.  or  not 

But  the  complaint  is,  that  he  does  not  obey  the  king's 
writ,  and  that  being  directed  to  take  the  goods  of  A.^  he 
takes  goods  which,  though  in  the  possession  of  ^. yet  by 
operation  of  the  bankrupt  law  ultimately  turn  out,  in 
point  of  law,  not  to  be  the  goods  of  A. 

The  case  of  Leckmere  y.  TAor&u^ood  (a)  is  also  cited  in 
fiiTour  of  the  Defendant.  That  was  an  action  of  tres- 
pass against  the  sheriff.  One  of  thte  points  in  dispute 
was,  whether  the  crown  under  an  extent,  or  the  party 
under  a  Jleri  Jacias  was  entitled  to  the  goods. 

But  the  Court  said  the  sheriffs  were  not  liable  in  this 
action ;  and  there  is  no  doubt  but  that  according  to  the 
modem  cases  he  is  not  liable  in  trespass ;  for  in  Smith  v« 
Mitt€${b)  it  was  held  that  an  action  of  trespass  will  pot 
lie  against  the  sheriff  who  seizes  goods  after  an  act 
of  bankruptcy,  and  before  the  issuing  of  a  commission, 
even  though  he  afterwards  sells  them.    But,  at  the  same 

(a)  3  Mod,  336.    z  Show.  1%,  (b)  i  T.  R.  475- 
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timei  I  mast  observe,  chat  in  the  report  .of  the  case^ 
Lechmere  v.  Thor&wgood^  in  3  Mod,  there  is  notbing 
said  about  the  liability  of  the  sheriff.  Afterwards  an 
action  of  trover  was  brought  against  Toplady^  the  party, 
and  Thoramgood^  and  another,  for  taking  the  goods,  and 
it  is  reported  in  1  Shower^  146.  and  2  Ventris^  169.;  and 
the}'  pleaded  the  judgment  in  the  former  action,  and  it 
was  held  to  be  a  bar. 

But  that  was  decided  only  on  the  technical  ground  of 
law,  that  after  a  judgment  for  the  defendants  in  trespass, 
the  plaintiffs  could  not  recover  in  an  action  of  trover  for 
a  conversion  of  the  same  goods :  but  there  is  not  a 
syllable  said  in  the  latter  case  as  to  the  liability  of  the 
sheriff;  and  I  think  no  argument  can  be  implied  irom 
any  reasoning  upon  technicalities  and  the  form  of  actioD, 
as  to  whether  the  sheriff  is  liable  for  seizing  and  selliog 
goods  under  circumstances  like  the  present. 

Coks  V.  Davies  {a)  is  also  cited  for  the  Defendant 
Lord  Cliief  Justice  Hdt  there  held  that  the  sheriff  was 
not  liable  to  an  action  of  trover  under  circumstances 
like  the  present.  That  case,  as  far  as  it  goes,  is 
in  point  for  the  Defendant,  but  it  is  only  a  Nisi  Prius 
decision. 

As  to  the  other  cases  of  Bailey  v.  Bnnning^  and  1^- 
mere  v.  Thorowgood,  considering  the  imperfect  manner 
in  which  they  are  reported,  and  considering  also  the 
special  verdict  in  Bailey  v.  Bunningy  I  think  they  only 
amount  to  a  declaration  of  the  opinions  of  the  Judges 
there,  that,  generally  speaking,  the  sheriff  was  not 
liable;  but  by  no  means  to  a  judgment  upon  a  case  like 
the  present,  distinctly  brought  and  argued  before  tbem* 
And  that  therefore  the  courts  in  late  times  are  not  so 
far  bound  by  those  cases  but  that  they  may  take  another 
view  of  the  point,  without  being  considered  as  unwar- 
rantably overturning  former  decisions. 

{a)  I  Ld*  Rajfm*  724- 
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The  case  of  Cooper  v.  Chitty  is  the  leading  case  on 
the  subject  in  modern  times. 

I  admit  that  the  facts  of  that  case  are  not  the  same  as 
here,  —  for  there  the  sale  was  after  notice  of  the  act  of 
bankruptcy,  and  after  the  commission  and  assign ment| -^ 
and  that  the  decision  could  not  of  itself  be  sufficient  to 
authorize  the  Court  to  give  judgment  for  the  Plaintiff. 

That  case  has  been  followed  by  a  variety  of  other 
cases,  in  some  of  which  at  least  the  facts  were  the  same 
as  the  present 

I  do  not  think  it  at  all  necessary  to  go  through  these 
cases,  and  comment  upon  them,  and  upon  the  language 
used  by  particular  Judges,  as  that  has  been  so  fully  done 
already.  The  result  of  these  cases  fully  satisfies  my  mind, 
that  io  the  present  case  the  bailiff  is  liable,  and  I  may 
say  in  addition,  that  I  have  known  a  great  many  cases 
tried  at  Nisi  Prius^  in  which  the  point  has  never  been 
doubted. 

And  I  would  also  add  in  conclusion,  that  if  the  cases 
of  Baylejf  v.  Bunningy  and  Lechmere  v.  Thorawgoody  had 
been  fully  brought  before  the  Court  upon  a  case  like 
the  present,  and  the  judgment  given  according  to  the 
opinion  there  expressed  by  the  Judges,  yet,  if  I  had 
found  that  for  a  series  of  years  there  had  been  so  many 
decisions  and  constant  practice  the  other  way,  then, 
inasmuch  as  the  later  authorities  are  according  to  what 
would  be  my  opinion,  if  the  question  was  now  for  the 
first  time  to  come  under  consideration,  I  should  say, 
that  the  Court  ought  to  act  upon  the  late  authorities, 
though  by  that  means  the  former  decisions  should  be 
overturned. 

I  have  not  given  any  opinion  as  to  the  efiect  of  the 
respecdve  indemnities  to  Jewison  and  to  Ingham^  as  I  am 
of  opinion  that  they  are  both  liable  to  this  action,  inde- 
pendent of  any  question  of  indemnity. 

Upon  the  whole  of  the  case,  I  am  of  opinion,  tliat 
Vol.  IX.  L I  the 
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the  judgment  of  the  Court  of  Exchequer  ought  to  be 
reversed. 

Park  J.  This  case  has  been  so  fully  discussed  by 
my  learned  Brothers  who  hare  preceded  me>  that  I  tan 
much  tempted  merely  to  express  my  concurrence  with 
the  majority.  The  only  reason  why  I  prefer  the  con- 
trary course  is,  that  I  may  not  be  supposed  to  have 
taken  no  pains  to  instruct  myself  in  a  matter  where  the 
Court  of  Exchequer  has  delivered  a  unanimous  judg* 
ment,  supported,  as  that  judgment  is,  by  my  teamed 
Brother  sitting  next  me,  and  which  judgment  die  ma* 
jority  of  the  Judges  now  present  think  ought  to  be 
reversed. 

The  real  point  in  this  case  is,  whether  a  shtftf 
or  bailiff  of  a  liberty  who  seizes  the  goods  of  a  man 
under  a  writ  of  Jteri  facias^  a  secret  act  of  bank'* 
ruptcy  having  been  previously  committed,  and  of  which 
the  sheriff  had  no  notice,  is  liable  in  an  action  of  Irover 
to  the  assignees  of  such  man  under  a  commission  of 
bankruptcy  subsequently  issued,  founded  upon  the  said 
previous  act  of  bankruptcy.    I  am  of  opinion  that  be  rsh 

It  may  certainly  be  hard  on  a  sheriff  or  bailiff  that  be 
should  be  held  liable  in  a  case  like  the  present^  where 
no  misconduct  can  be  imputed  to  him  or  to  hi»  officers; 
but  it  appears  to  me  that  if  on  account  of  such  hard* 
ship  we  were  to  affirm  this  judgment  of  the  Court  of 
Exchequer,  we  should  break  in  upon  an  eslablisbed 
rule  of  law,  established  confessedly  for  above  seiren^ 
yeara;  admitted  as  a  clear  rule  in  all  the  text  books  of 
writers  upon  bankrupt  law ;  acted  upon  by  all  practisers 
in  their  advice  to  clients,  and  confirmed  by  some  %^  the 
ablest  men  that  have  ever  adorned  the  judidal  seat  lioia 
Lord  Mansfield  down  to  the  present  day ;  namely,  frura 
the  year  175f). 

The  question  really  is,  whether  these  goods,  when 
the  bailiff  seized  them^  were  the  goods  of  the  bank- 
rupt, 
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mpts  or  the  goods  of  the  assignees  by  relation  to  I88S. 
the  act  of  bankruptcy.  That  the  act  of  bankruptcy 
vests  the  goods  in  the  assignees  seems  not  to  be  dis- 
puted; then  certainly  the  process  having  commanded 
thai  the  goods  of  A.  should  be  taken,  the  sheriff  must 
at  his  peril  answer,  if  he  take  goods  which  have 
become,  the  property  of  B.y  by  being  sued  in  an 
«c$ti0Q  of  trover.  Mistake  as  to  the  right  of  property 
al  the  time  of  the  seizure  both  in  the  Plaintiff  herself 
and  in  the  sheriff  as  was  truly  stated  by  my  Brother 
JSqiflejf  ia  the  case  I  am  about  to  quote,  will  not  excuse 
the  sheriff.  And  indeed  that  was  a  very  hard  case: 
I  mean  the  case  of  Glasspode  v.  Young  {a)^  where  a 
writ  of  execution  issued  against  a  man  named  Meeringj 
1^1^,  supposed  husband  of  the  plaintiff,  who  really  believed 
bs^rself  lo  be  his  lawful  wife  at  the  time  of  the  seizure  of 
tke  goods,  which  had  been  her  property ;  but  after  th'is, 
die  wofifian  discovering  that  a  forpier  wife  was  living, 
and  the  marriage  with  her  consequently  void,  recovered 
4be  value  of  the  goods  against  the  sheriff  in  an  action  of 
^irarav  by  the  onanimofis  judgment  of  Lord  TetUerden^ 
and  mgr  Brothers  Jfaj^,  LUiledale,  and  James  Parke* 
Thiejruie  of -law,  then,  is  undoubted,  (bat  the  sheriff 
OMUi  at  his  peril  seize  the  goods  of  the  party  against 
whom  the  writ  issued ;  and  if  they  have  ceased,  without 
Aaiid,  to  be  the  goods  of  that  party,  the  sheriff  is  liable 
if  be  aei^edithem,  though  not  cognizant  of  the  change  of 
Ipnkpeifty,  The  hardship,  then,  can  be  no  argument  if 
tke  law  be  dear,  for  there  are  many,  many  cases  in 
twbidi  the  law  has  thrown  a  similar  liability  on  the 
aheri£^  not  regarding  the  hardship;  and  I  am  not 
aware  of  any  exception  in  any  bankrupt  acts  in  favour 
of  tlheabef  iff*  For  as  Lord  £llenboroi4gh  said,  in  tlie  case 
mt,  Sieoem  v«  Etmall  (b\  "  the  Court  must  be  governed 
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by  the  principles  of  law,  and  not  by  the  hardship  of  anj 
particular  case;  for  what  can  be  more  hard  than  the 
common  case  of  trespass,  where  a  servant  has  done 
some  act  in  assertion  of  his  master's  right,  tliat  be  shall 
be  liable  not  only  jointly  with  his  master,  but  if  his 
master  cannot  satisfy  it,  for  every  penny  of  the  whole 
damage,  and  his  person  also  shall  be  liable  for  it?''  But 
the  sheriff  is  in  a  much  better  situation,  for  though  be 
mast  often  act  at  his  peril,  and  sustain  losses,  yet  he  has 
considerable  fees  in  poundage,  &a  to  remunerate  him. 

It  is  admitted,  indeed  it  was  impossible  to  deny,  that 
the  point  has  been  expressly  decided  over  and  over 
again ;  but  it  is  desired  that  all  those  cases  sliould  be 
overturned  because  they  all,  it  is  said,  depend  upon  the 
case  of  Cooper  v.  Chitty^  and  none  of  the  latter  cases  refer 
to  the  cases  before  Cooper  v.  Chittyy  and  which  are  at  va- 
riance with  that  decision :  for  those  who  wish  to  overturn, 
allege,  that  if  the  Courts  had  looked  at  those  prior  de* 
cisions,  they  never  would  have  upheld  Lord  Mamjd£% 
doctrine,  and  that  of  his  brethren.  This  seems  to  me 
to  be  a  most  disingenuous  arguiHent,  and  not  very  com- 
plimentary to  the  Judges  who,  numeroos  and  powerful 
in  knowledge  and  talent  as  many  of  them  have  been, 
have  decided  those  latter  cases.  It  is  true  that  in  the 
arguments  of  some  of  them  the  older  cases  of  Bailey  v. 
Bunningf  Leichmere  v.  Thor&agood^  and  others,  have 
not  been  mentioned ;  but  are  we  thence  to  infer  that  the 
learned  Judges  were  unacquainted  with  or  did  not 
weigh  those  decisions  ?  The  fact  is  directly  otherwise; 
and  the  fair  and  legitimate  inference  is  the  reverse. 
The  later  Judges,  it  is  said,  have  foilovred  Cooper  v. 
CkiUy.  Be  it  so;  then  they  must  have  read  it,  and 
they  could  not  do  so  without  seeing  the  cases  I  have 
alluded  to,  reasoned  and  commented  upon  both  at  the 
bar  and  on  the  bench;  and  therefore  the  fair  and 
legitimate  inference  is,  that  the  Judges  were  of  opinion 

that 
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ibat  Cooper  v.  Ckitty,  if  it  did  not  overtarn  tbe  former 
decisions,  was  more  consonant  to  reason,  public  conve* 
nience,  and  sound  policy,  in  holding  the;  sheriff  liable 
even  in  the  case  of  mistake  and  ignorance :  and  it  is  to 
sappose  that  the  Judges  shut  their  eyes,  and  remained 
wiliiilly  ignorant  of  the  prior  cases :  besides,  it  is  a  mis* 
take  in  the  judgment  of  the  Court  of  Exchequer,  when 
they  allege  that  none  of  the  cases  later  than  Cooper  y. 
Ckitty  refer  to  Bailey  v.  Bunning ;  for  the  contrary  is 
the  fact.  I  have  considered  the  cases  alluded  to ;  and 
altfaoogh  I  do  not  highly  approve  of  very  long  and 
elaborate  judgments,  yet  I  must  say  that  in  all  the 
Reports  of  the  different  stages  of  the  case  of  Ijctchmere 
V.  Tharotx^oody  and  Letchmere  v.  Toplady^  it  is  most 
difficult  to  get  at  the  real  history  of  that  case ;  but, 
taking  them  altogether,  one  thing  seems  clear,  that  the 
sheriff  was  held  not  to  be  a  trespasser  in  such  a  case  as 
this ;  and  no  Judge  in  Cooper  v.  Chitty^  nor  in  any  case 
since,  has  so  considered  him.  It  was  also  held  in  Leteh* 
mere  v.  Toplady^  where  trover  was  afterwards  brought, 
that  it  would  not  then  lie,  not  that  it  would  not  lie 
generally  speaking,  but  that  the  plea  of  a  judgment  in 
the  case  of  trespass  against  the  sheriff  was  a  good  bar 
by  way  of  estoppel.  Whether  the  Court  was  right  or 
wrong  in  this  latter  opinion  I  do  not  stop  to  enquire :  if 
wrong,  it  weakens  the  authority  of  the  case  altogether ; 
if  right,  it  does  not  militate  against  the  position  that 
trover  generally  will  lie,  though  trespass  will  not,  against 
the  sheriff.  In  Comberhack^  123.  he  makes  Lord  Chief 
Justice  HoUi  say,  that  the  property  of  the  goods  is  vested 
by  the  delivery  of  the  writ  oi  fieri  facias  even  against 
the  king's  extent.  This  Lord  Mansfield  truly  says  he 
could  not  have  said,  for  no  inception  of  an  execution 
can  bar  the  crown.  Lord  HoU  himself  in  another 
case,  says  the  direct  contrary  to  what  Comberbach  here 
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reports  of  him ;  for  in  Smallcomb  v.  Crasi  (a)  his  Locd« 
ship  says,  **  The  property  of  the  goods  is  not  absotoCely 
boand  by  the  delirery  of  the  writ  to  the  rfieriffi*^  And 
this  question  is  now  happily  set  at  rest  by  the  deeisiiMi 
of  the  House  of  Lords  last  session  in  Qiles  v«  Chvoer, 
Besides,  it  is  difficult  to  understand  when,  and  by  wbom 
this  case  was  decided.  Sd  Modem  decided  this  case  in 
Trinity,  4th  James  IL,  at  which  time  Sir  JtJm  HdU 
was  not  Chief  Justice:  for  it  is  clear  matter  ofiiistory) 
that  he  was  appointed  upon  the  Revolution  in  the  rboHi 
of  Sir  Richard  Wright,  who  continued  all  the  Midhmdmm 
term  following  the  landing  of  King  William  to  be  CbW 
Justice;  and  no  Hilary  term  was  kept  in  conseqiHSioe 
of  the  Revolution.  Comberbach  makes  the  decisioti  take 
place  in  Trinity,  first  of  King  William,  twelve  monthsafter 
the  date  of  the  former;  and  Shower  states  tbededsion  C» 
have  taken  place  in  Easter,  first  of  KmgWiSiam.  The  casa 
of  Letchmerev*  Topladywaa  in  the  Common  Pleas,  fTfl&n^ 
second  of  William  and  Mary.  My  only  dbjecl^  in 
making  these  observations,  is  to  shew  the  ektreiBe'in^ 
accuracy  and  inattention  of  those  persons,  who,  by  tlris 
inaccuracy  in  dates,  may  be  presumed  to  have  taken 
their  accounts  of  what  passed  from  others,  but  not  to 
have  been  themselves  present;  for  even  the  pnfaiisfaer 
of  Sd  Modem,  says  in  his  Preface,  that  he  mast 
fess  that  some  of  the  late  reports  (of  course  not  m 
ing  his  own)  are  collected  with  very  little  juG^ment 
Bayley  v.  Sunning  (b),  which  is  also  menttoned  in 
Phillips  V.  Thompson  (c),  was  undoubtedly  an  aecmi 
of  trover;  but  for  the  reasons  so  ably  given  by  my 
brother  [Bosanquet,  and  which  I  therefore  shall  not  re> 
peat,  it  is  clear  that,  even  giving  full  credit  to  the  ded* 
sion  it  does  not  at  all  govern  this  case :  Siderfin  do69  not 


(n)  I  Ldm  Raym*  s^T. 
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ngree:  but  even  if  it  were  more  applicable  to  this  case, 
IcaDDOt  feel  all  that  respect  for  such  unsatisfactory 
accounts  of  that  decision^  so  at  least  as  to  induce  me  to 
agree  to  overturn  the  uniform  and  consistent  train  of 
'judgments  of  seventy*  six  years  and  more  by  some  of  the 
ablest  Judges  that  Westminster  Hall  has  seen. 

The  oldest  man  now  living  remembers  no  other  rule 
upon  this  point,  than  that  which  it  is  supposed  Cooper  v. 
CAci^establbbed:  and  admitting,  for  argument  only,  that 
tluit  was  a  novel  decision,  yet  no  inconvenience  has  re- 
sulted from  it:  Judges  have  been  followers  of  it,  counsel 
aad  tttomies  have  advised  on  its  strength,  and  merchants 
bave^  as  assignees,  known  and  jibided  by  the  rule:  and  it 
is  as  we  well  know,  frequently  immaterial  how  points  of 
law  are  determined,  provided  they  are  known  and  uni- 
foriB ;  and,  certainly,  this  point  of  law  has  been  knowh 
and  uniform  for  the  long  period  I  have  mentioned.  I  was, 
therefore^  surprised  to  observe  in  one  of  the  arguments 
of  this  case  in  the  court  below,  a  statement,  that  there 
had  been  some  recent  decisions  on  this  subject  Who 
were  the  Judges  that  decided  Cooper  v.  Chitty  ?  Lord 
Mansfield,  who  is  not,  I  believe,  remembered  by  any  one 
present,  myself  excepted :  but  he  was  a  Judge  who,  in 
tbe  expressive  language  of  one  who  knew  him  well,  and 
who  could  duly  appreciate  his  learning  and  ability,  so 
ealai^ed  and  commented  upon  cases,  and  was  so  power- 
ful in  ai^ument,  that  his  hearers  were  sometimes  lost  in 
adniiraUon»  at  the  strengtli  and  extent  of  the  human 
anderstanding.  His  colleagues,  when  Cooper  v.  CAittj/ 
was  decided,  were  no  other  than  Sir  John  Eardley 
1¥ilmotj  afterwards  Chief  Justice  of  the  Common  Pleas; 
the  very  learned  Mr.  Justice  Foster;  and  Mr.  Justice 
Deimison.  Was  it  a  hasty  decision  ?  it  was  argued  in 
two  different  terms  by  four  of  the  most  eminent  advo- 
cates of  that  day,  after  which  the  Court  took  time  to 
deliberate ;  and  then  Lord  Mansfield  delivered  a  clear, 
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kicid)  and  argmnentative  judgment  of  hinself,  and  his 
three  most  learned  brethren ;  and  commented  upon  the 
cases  of  BMet/  v.  Dunning^  and  Lechmens  v.  Tioram^ 
goody  in  a  way  which  shows,  at  least,  that  th^  bad 
by  no  means  been  overlooked  by  them*  The  case  of 
Cooper  V.  Chitty  is  best  reported  in  the  first  voim*  of 
Lord  Kenyon^s  Cases^  p.  895.,  althongh  there  ia  no 
material  difference  between  Kenyan^  Blackstone^  and 
Burrami  and  whoever  reads  with  attention  Lord  KoffotCu 
note,  though  bfs  Lordship  was  then  a  very  young  man, 
will  discover  all  the  accuracy  and  acuteness  of  that  grca^t 
mind,  so  well  remembered  by  us  who  saw  him,  as  many 
of  us  6aw  him,  in  the  full  splendour  of  it ;  and  wlien 
reading  this  luminous  judgment  of  Lord  Man^bdi,  as 
reported  by  his  eminent  successor,  I  cannot  but  lament 
that  in  the  couree  of  some  of  the  arguments  in  the  caas 
now  under  consideration.  Lord  MatafieU  shottld  be 
charged  with  making  a  very  useless  display  of  what 
would  appear  to  be  legal  knowledge,  and  filling  up  ais 
pages  with  what  might  have  been  expressed  i«  six  linea* 
^  am  sorry  to  say  the  judgments  of  modern  days  cannot 
i!jaim  a  superiority  in  conciseness  and  beauty  abate 
those  of  Lord  Mansfield.  Were  I,  after  the  discasskat 
this  case  has  undergone  at  the  bar,  and  after  the 
laniinons  argument  of  my  Brothers  who  have  preeeded 
me,  to  travel  through  and  to  comment  upon  all  tha 
cases  since  Cooper  v.  Chitty^  which,  have  been  umfana^ 
I  should  indeed  be  justly  chargeable  with  making  ase<( 
kss  dispiny  of  legal  kaowkdge.  I  shall  merely  mentioa 
them,  and  a  host  of  learned  persons  who  iuive  aft  mad 
the  doctrine. 

Smith  v.  MiUes  {a)  was  an  action  of  trespass,  and 
Ashtttsi  and  Builer  Justices,  after  time  tdcen  to  cob* 
aider,  held  it  would  not  lie,  but  expressly  took  the 
distinction  between   trover  and  trespass;  and  a  long 

(a)  I  T.  R.  475. 

passage 


IS  THE  TiiiBD  Yeae  o^  WILLIAM  IV. 


91t 


p0dS2ige  of  Lord  MansfieUTs  JQclgmeiH  in  Cooper  v» 
Cikiy  is  read  by  Mr.  Justice  Ashttrst^  and  adopted  by 
the  Court.  Mr«  Justice  Ashur^  was  not  40  eloqueqt 
man,  but  he  was  always  reckooed  a  learned  Judge ;  and 
of  tbe  high  legal  character  of  Mr.  Justice  BvlUr  all 
the  profession  formed  a  very  just  estimate.  In  PoUer  v. 
Starkry  (a),  Mr.  Baron  }Vood  first,  and  the  whole  Court 
of  Exchequer,  held  that  the  sheriff  was  liable  in  trover, 
though  he  seized,  sold,  and  actually  paid  over  the  money 
before  a  commission  issued,  and  before  any  notice ;  say* 
ing  that  this  necessarily  followed  from  Cooper  v.  Chitty^ 
km  il  was  an  unlawful  interference  with  another's  goods. 
hiSieoen^  v.  Etwail  (b)  it  was  held  that  a  servant  may  be 
charged  in  trover  though  the  act  oi  conversion  he  done 
for  the  benefit  of  the  master,  and  Lord  EUenborough 
bbserved  that  the  Court  must  be  governed  by  the  prin-* 
ciplesi  of  kw,  and  not  by  the  hardship  of  any  particular 
cas&  Wyoit  v.  Modes  (c)  is  supposed  (in  the  judg- 
mont  we  are  now  considering)  not  to  shew  sufiidently 
what,  the  opinion  of  Lord  EUenborough  was,  nor  wh&r 
thcv  the  point  now  under  consideration  was  there 
rsised.  The  facts  of  that  case  were  similar  to  those 
■Qv  before  us;  and  it  seems  to  me  impossible  that 
Lord  EUenborough^  though  the  counsel  might  not  have 
stated  the  case  with  much  precision,  could  have  decided 
as  he  did  if  he  had  not  had  the  supposed  point  of 
Qnper  t.  Chiiiy  in  his  view.  The  case  of  Lazarus  v. 
Wmikman{d)  was  decided  by  the  Court  of  Common 
Pleas,  during  the  Chief  Justiceship  of  Sir  R.  Dallasj  in 
the  sane  way  as  Cooper  v.  Chitty  was.  I  speak  not  of 
any  opinion  of  mine  in  that  case,  but  I  oan  speak  of  two 
of  the  Courts  happily  still  alive,  though  no  longer,  of 
oar  body,— >^ two  better  lawyers  could  not  be  founds  ^I 
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liSSS.  mean  my  Brothers  Barrougk  and  Bichardson.  The 
former  states  the  point  to  have  been  settled  long  before 
be  knew  Westminster  Hall ;  the  latter  (and  no  man  had 
HOTTcnr*  more  practical  experience)  says,  that  the  law,  as  to  a 
qaestioa  of  this  nature,  had  been  long  since  settled,  and 
had  frequently  occurred  of  late  years  at  Nisi  Prius* 
There  must  have  been  an  accidental  mis-statement  in 
the  jadgmeot  below,  when  it  is  supposed  that  Leusana 
V*  fVaithman  was  decided  altogether  upon  Cooper  v« 
Ckitty,  and  tbat  none  of  the  earlier  cases  were  men* 
tioned ;  those  who  know,  as  I  of  course  did,  the  infinite 
pains  that  that  most  valuable  person  Lord  Chief  Jusdce 
Dallas  took  to  inform  himself,  by  diligent  research^  and 
to  procure  information  from  others  of  every  case  and 
decisidn  that  at  all  bore  upon  matters  before  hkn,  will 
not  readily  believe  he  was  not  aware  of  the  case  of 
^Bailey  v.  Bimnifig  and  Phillips  v.  Thompson;  but  it 
uiifortanately  happens  that,  even  if  the  Lord  ClHef 
Justice  of  that  day  were  not  enuded  to  all  the  conn 
mendation  I  most  cheerfully  and  affectionately  bestow 
vpon  htm,  the  very  cases  supposed  to  have  been  over- 
looked by  the  Judges  Dallas^  Burroughs  BieiardsoHf 
and  myself,  were  expressly  quoted  and  relied  on  by  the 
learned  counsel  for  the  sheriff  in  Lazarus  v.  WaiAmmSf 
tod  in  Pricey*  Hdyar.  (a)  We  have  to  add  the  weight 
aad  authority  of  that  very  eminent  and  acute  Judge 
I^rd  Chief  Justice  Best^  delivering  a  most  luminous 
argument  after  time  taken  to  consider,  as  the  joint 
OfMniofi  of  his  Lordship,  myself,  and  Mr.  Justice  Bur-- 
rou^  the&cts  of  that  case  being  not  possibly  dia- 
tinguishabie  from  this.  But  the  weight  of  authority 
and  of  name,  does  not  rest  here  2  for  in  Carlidt  ir« 
G€trland  (6),  Lord  Chief  Justice  Tindal^  my  Brolhefa 
Bosanquet  and  Aidersont  all  maintained  the  same  point; 

and 
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and  ftgaiD^  that  most  emioent,  and  ever  to  be  lamented 
Judges  Lord  Tenlerdmf  with  the  concmrrence  of  my 
Brothefs  lAM^dale^  Tatrntofif  and  Paitesony  in  Dilion  ▼• 
Longdate  {a)j  ezpre$$Iy  like  this  ease  in  every  drcnnoH 
itanofi  says,  ^^  the  sheriff  must  obey  the  writ,  but  he 
is  aho  required  to  know  whose  goods  he  takes;  we 
QQght  to  consider  ourselves  bound  by  the  many  de- 
cisions Which  have  taken  place,  establishing  the  liability  of 
tke  sheriff.''  And  then  his  Lordship  refers  to  the  case 
ef  CtirHdey^  Garland  as  in  point.  Indeed^  it  is  ad^ 
mittad  in  the  court  below,  that  the  cases  of  Potter  ▼• 
Stxtrk^y  Lastanu  v.  fVaiikmafij  Prke  v.  Helyar^  Carlidi 
n  GaHandi  and  Dillon  v.  Langtbdef  cannot  be  di£^ 
tinguiehed  either  in  facts  or  reasoning  from  the  case 
now  Mttder  GOnsideration*  I  have  formerly  referred  to 
the  OBse  of  Giasspool  v.  Young  as  a  much  harder  osae 
agafaist  the  sheriff  than  the  present;  and  I  shall  not 
restate  it;  I  only  mention  it  for  the  sake  of  adding  to  the 
Ibt  of  legal  luminaries,  who,  for  the  last  s6venty*-ra; 
yett!^  have  uniformly  concurred  in  this  opinion  till  no«r^ 
the  names  of  two  eminent  judges,  Mr.  Justice,  now 
BaroB,  Bayley^  and  Mr.  Justice  James  Parke.  If,  thevo* 
fore,  I  even  thought  the  case  of  Cooper  v.  Ckiity  wrongly 
decided,  as  scHne  of  my  brediren  seem  to  think,  I  do 
aot  feel  myself  strong  enough,  nor  do  I  think  myMdf 
justified  in  setting  up  my  judgment  against  the  imu 
Biense  host  of  those  great  men,  who  have  so  long  con* 
sidered  this  as  a  close  and  settled  point  of  law. 

I  may  add,  without  impropriety,  that  Lord  Tenterdem 
ifl  a  conference  with  all  the  Ju^es  who  had  heard  this 
ease  argued,  concurred  in  the  opinion  I  have  formed ;  and 
when  the  opinions  of  that  most  eminent,  most  learned^ 
aad^ever  to  be  lamented  Judge,  as  well  as  humblest^ 
and  most' unassuming  of  men  are  mentioned,  they  wiH 
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claim  and  receive  from  every  other  jadge  and  lawyer, 
the  most  profound  and  unfeigned  attention  and  respect, 
especially  when  I  find  him  in  a  case  having  no  con- 
nection with  this,  declaring  that  the  judges  of  former 
times  (and  I  speak  of  the  uniform  judgment  of  about 
seventy  years)  ought  to  be  followed  and  adopted,  unless 
we  can  see  very  clearly  that  they  are  erroneous ;  other- 
wise there  will  be  no  certainty  in  the  administration  of 
the  law.  When,  therefore,  I  find  this  law  uniformly 
acted  upon  for  much  above  seventy  years,  I  rejoice, 
after  a  long  judicial  life,  to  declare  my  firm  belief,  that 
a  new  practice  on  this  point  should  not  be  introduced. 
I  think  it  cannot  be  done  without  danger.  For  these 
reasons,  and  upon  these  authorities,  I  think  the  judg- 
ment of  the  Court  of  Exchequer  ought  to  be  reversed. 


TiNDAL  C.J.  It  has  become  unnecessary  for  me, 
afler  the  full  discussion  which  this  case  has  undergone, 
to  state  at  length  the  grounds  upon  which  my  judgment 
has  been  formed,  or  to  comment  upon  the  several  cases 
which  have  been  already  brought  before  the  notice  of  the 
Court  I  shall  endeavour,  therefore,  to  compress  witbia 
as  short  a  compass  as  is  consistent  with  making  myself 
intelligible,  the  reasons  upon  which  my  mind  has  been 
brought  to  the  conclusion  that  the  judgment  of  the 
court  below  ought  to  be  reversed. 

The  question  arising  upon  this  special  verdict,  is  in 
substanc^  this ;  whether  the  sheriiF,  who  has  seized  the 
goods  of  a  Defendant  under  a  writ  of  jf.  Jo,,  and  has 
sold  and  delivered  them  to  the  judgment-creditor  in 
satisfaction  of  the  debt,  after  a  secret  act  of  bank- 
ruptcy committed  by  the  Defendant,  but  before  the 
issuing  of  a  commission  against  him,  is  liable  to  an 
action  of  trover,  at  the  suit  of  assignees  subsequently 
chosen  under  such  commission.    And  upon  this  question 

I   can  arrive   at  no  other  conclusion,  upon  the  con- 
struction 
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structioD  of  the  statute  upon  which  the  bankrupt  law 
now  stands,  without  any  reference  to  the  cases  decided 
on  the  point,  than  that  the  seizing  and  subsequent  sale 
of  these  goods  to  the  judgment-creditor,  is  a  wrongful 
conversion,  so-as  to  make  the  sheriff  liable  in  an  action 
of  trover. 

This  answer  to  the  question  above  put»  rests  upon 
two  distinct  propositions ;  first,  that  the  goods  in  ques* 
tion  were,  at  the  time  of  the  sale  under  the  writ,  the 
property  of  the  assignees,  having  become  their  property 
by  relation  from  the  time  of  the  act  of  bankruptcy ; 
secondly,  that  there  is  no  exception,  either  express  or 
implied,  in  the  bankrupt  act,  in  favour  of  a  sheriff 
executing  the  kiog's  writ.  I  shall  proceed  to  consider 
each  of  these  positions  separately,  and  in  order. 

First,  upon  the  just  construction  of  the  late  sftatute^ 
the  goods  at  the  time  of  the  sale  belonged  to  the  assignees, 
and  the  sale  was  a  wrongful  conversion,  because  it  was  a 
sale  of  their  goods. 

That  the  ownership  of  the  goods  was  not  divested  out 
of  the  bankrupt  by  the  act  of  bankruptcy,  or  by  the 
issuing  of  the  commission,  or  by  any  other  act  than  the 
execution  of  the  commissioners'  assignment,  may  indeed 
be  readily  admitted.  If  any  authority  were  necessary 
for  that  point,  the  cases  of  Cmy  v.  Crisp  (a)  and  Brassey 
V.  Dawson  (b)  are  decisive  upon  the  subject. 

But  it  seems  equally  clear,  that  by  the  necessary  oob- 
struction  of  the  clause,  by  which  the  commissioners  are 
directed  to  ^^  assign  all  the  bankrupt's  money,  goods, 
chattels,  and  debts,  wheresoever  they  may  be  found 
or  known;"  such  assignment,  whenever  made,  shall 
operate  by  relation,  so  as  carry  to  the  assignees  all  the 
property  which  the  bankrupt  had  at  the  time  of  the  act 
of  bankruptcy. 
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The  twelfth  section  of  the  recent  act  6  G«  4.,  upoa 
which  the  law  now  stands,  varies  indeed  in  some  par- 
ticulars of  expression  from  the  language  of  the  eailier 
acts ;  but  not  so  materially  as  to  aSbrd  a  ground  6» 
any  difierenoe  of  construction  in  this 'particular;  in 
which  it  is  certain  no  real  diffisrence  could  hmTe  been 
intended.  It  has  indeed  been  observed,  in  one  case,  by 
Lonl  Hardwieket  then  Chief  Justice  of  the  King'a  Bench, 
*— in  Bra3$af  v.  Datx>$on  {a) —  that  this  relation  is  a  fiction 
of  the  law,  and  that  fictions  are  not  to  be  ftvoured. 
But  I  must  confess  myself  unable  to  consider  it  as  any 
fiction  at  all ;  for  Jt  appears  to  be  the  direct  pontive 
enactmoit  of  the  legislature,  expressed  in  ptain  and  «»- 
eqotvocal  temos.  That  sudi  an  enactasent  is  indeed 
attended  in  some  cases  with  hardship  must  be  admitted, 
but  there  seemed  to  have  been  no  alternative  ibr  thfe 
legislature  but  either  to  allow  these  individual  cases  of 
hardship^  or  to  submit  to  a  general  inconvenience;  Ibr 
unless  the  assignees  were  made  to  take  the  property  of 
the  bankrupt  as  it  stood  at  die  time  of  the  bankraptt^f^ 
this  general  inconvenience  must  follow,  that  the  estate 
would  be  8fd>ject  to  all  the  fraudulent  or  improvident  di^ 
posittoos  and  conveyances  which  foiling  men,  in  m  stale 
of  bankruptcy,  will  inevitably  have  recourse  to.  That 
such  relation  was  intended  is  evident  from  the  consid^- 
etion,  that  ia  various  instances  where  the  individaal 
hardship  was  greater  than  was  warranted  by  the  genend 
txinvenienoe,  the  legiskture  has  firom  time  to  timey  by 
new  statutes,  cut  down  the  relation  in  particular  cases; 
as,  first,  in  the  case  of  payment  of  debts  to  the  bankrupt 
beflre  notice  of  an  act  of  bankruptcy  (1  Joe.  1.  r.  1-5.) » 
next,  in  the  case  of  the  sale  of  real  property  bjfAst 
faaokrupt,  where  the  commission  is  not  sued  out  witiiit 
five  years  after  the  secret  act  of  bankruptey  (9i  iJceo.  K 
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cw  19.) ;  again,  in  the  case  of  payments  ^  the  bankrupt  to 
creditors  for  goods  sold  (19  G.2.  c.  32.);  and,  lastly,  in 
the  case  of  conveyances,  contracts,  and  other  dealings 
aod  transactions  with  bankrupts  bond  fide  made  and  en- 
tered into  more  than  two  calendar  months  before  the 
date  and  issuing  of  the  commission  (46  G.  3.  c*^S.). 
All  which  provisions  of  the  le^slature  do  prove  and 
establish  two  points,  first,  that  soch  relation  to  the  act 
of  bankruptcy  did  at  the  time  exist  under  the  previous 
enactments;  and,  secondly^  that  nothing  short  of  the 
authcK-ity  of  parliament  itself  was  sufficient  to  relax  the 
severity  of  the  former  law.  The  courts  of  law  h»vte 
nniibnnly  held  such  construction  of  the  bankrupt  acts. 
I  will  refer  to  one  case  only,  namely,  the  judgment  of 
Lord  Hardmcke^  when  Chancellor,  in  Billon  v.  Hyde{a)j 
because  it  appears  to  me  to  import  that  at  that  time  he 
did  not  consider  this  relation  to  the  act  of  bankruptcy 
to  be  a  fiction  of  law.  Lord  Hardwicke  observes,  *^  It 
is  said  that  this  rule,  (the  relation  to  the  act  of  bank*- 
ivptcy*)  founded  on  this  act  of  parliament,  is  contrary 
to  the  general  reason  of  the  law,  which  says  that  fictions 
of  law  and  legal  relations  shall  not  enure  to  the  wrong  of 
auy  one,  which  is  a  general  rule,  invented  to  support 
the  right  and  equity  of  the  case.  But  the  reason  of 
taking  this  case  out  of  [that  rule,  is  plainly  this,  and  the 
law  did  intend  it  on  this  general  rule,  that  it  is  better  to 
suffer  a  particular  mischief  than  an  inconvenience:  and 
the  legislature  foresaw  that  there  would  be  a  particular 
mischief  which  they  cured  by  that  proviso,  but  did  not 
extend  it  further,  because  the  inconvenience  on  the 
other  hand,  of  sufiering  bankrupts  to  dispose  of  tbeit 
tfects  by  contracts  or  judgments,  would  puis  it  in  their 
power  to  defeat  their  just  creditors  of  their  debts,  aO 
that  it  would  be  dUBcult  commonly  to  find  out  wbelhet 
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there  was  a  mixture  of  fraud ;  so  the  legislature  thought 
it  better  to  lay  down  that  general  rule." 

Upon  these  grounds  it  may,  I  think,  be  safely  oon- 
duded,  that  all  the  property  belonging  to  the  bankrupt, 
at  the  time  of  his  bankruptcy,  passes  to  his  assignees 
by  the  commissioners'  assignment,  whatever  may  be  the 
time  at  whkh  such  assignment  is  executed. 

The  second  ground  above  referred  to  is,  that  there 
is  no  exception,  express  or  implied,  in  the  bankrupt  act, 
in  favour  of  t)ie  sheriff  executing  a  writ  after  a  secret 
act  of  bankruptcy ;  so  that  whilst  servants  of  the  baok- 
rupt,  judgment-creditors,  who  set  the  law  in  motion, 
vendees  at  the  sheriffs'  sale,  and  all  other  persons  who 
assist  in  selling,  disposing,  or  removing  the  goods  of 
a  bankrupt  after  a  secret  act  of  bankruptcy,  would 
confessedly  be  held  guilty  of  a  wrongful  conversion, 
neither  is  the  sherifi^  by  reason  of  his  situation  and 
character,  exempted  from  the  same  liability.  That 
there  is  no  express  exception,  is  evident  from  perusing 
the  words  of  the  statute ;  if  there  be  any  exception, 
therefore^  it  must  be  one  that  is  implied. 

Now,  tlie  only  ground  upon  which  such  implied  ex- 
ception in  iavour  of  the  sheriff  is  contended  for,  re- 
solves itself  at  last  into  the  hardship  of  his  case :  it  is 
said  to  be  a  hard  measure  to  make  him  answerable 
where  he  is  obliged  to  execute  the  writ,  where  he  is 
acting  honestly  in  the  execution  of  his  duty,  and  b 
under  an  invincible  ignorance  at  the  time,  that  the 
goods  are  the  property  of  the  assignees. 

The  question  therefore  is,  whether  such  hardship 
upon  the  sheriff  can  be  held  upon  any  legal  grounds  to 
work  an  exception  in  his  iavour.  If  once  this  principle 
were  to  be  admitted,  it  would  operate  not  only  in  cases 
where  the  ignorance  of  the  sheriff  was  really  invincible^ 
but  in  many  others  where  a  small  exercise  of  caution, 
enquiry,  and  investigation  would  have  been  sufficient  to 
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have  prevented  him  iVom  executing  the  writ :  such  a 
construction,  therefore,  in  order  to  prevent  a  mischief  to 
the  individual  in  a  few  cases,  would  occasion  an  in- 
convenience to  the  creditors  at  large. 

Agam,  in  how  many  other  cases  does  the  law  hold 
him  responsible  where  he  is  equally  honest  in  the  per* 
formance  of  his  duty,  and  his  difficulty  in  choosing  the 
right  course  is  equally  great  ? 

In  an  execution  against  A.^  if  he  sells  the  goods  of 
B*  which  are  in  A,*s  possession  and  apparent  owner- 
ship, by  loan  or  otherwise,  he  is  liable  in  trover  to  the 
rightful  owner,^en  after  he  has  paid  over  the  money. 

If  bail  are  tendered  to  him,  which  appear  sufficient  at 
the  time,  he  is  bound  to  accept  them,  and  to  discharge 
the  Defendant  from  his  custody ;  yet,  if  they  fail  before 
bail  ibove  is  put  in,  the  sheriff  may  become  answerable 
in  damages  to  the  PIaii\tiff,  and  not  improbably  for  the 
amoQDt  of  the  debt. 

He  is  answerable  generally  civiliter,  for  all  acts  of  his 
baiiifis;  for  voluntary  escapes  permitted  by  them,  and 
for  extortion.  If  the  hardship  is  urged  in  those  cases, 
the  answer  is,  that  the  officers  give  security  to  the 
sheriff;  but  it  is  obvious,  that  if  their  securities  fall 
short,  he  is  answerable  to  the  party  in  his  purse  or  in 
his  person. 

I  would  refer  to  the  late  case  of  Glasspoole  v.  Young 
ond  (Mars  (a),  already  stated  by  my  Brothers  Parkt  and 
Taunton^  where  the  sheriff  was  held  liable  for  the  ex- 
ecation  of  his  duty,  under  circumstances  of  ignorance 
equally  invincible  as  the  present. 

By  analogy^  therefore,  to  the  law  by  which  the  sheriff's 
responsibility  is  governed  in  many  other  cases,  the  mere 
circumstaiice  of  hardship  ought  not  to  form  any  ground 
of  exempUon  from  his  liability  in  this  particular  case. 
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After  aU,  fhe  office  of  sheriff  is  an  office  not  only  of 
risk,  but  one  of  profit  also.  So  s^ys  Lord  Mansfield, 
expressly,  in  the  case  of  Cooper  v.  Chitty^  so  often 
referred  to ;  an  office,  of  which  men  are  ready  to 
take  the  risk  upon  themselves  for  the  sake  pf  the  profit, 
in  the  cf^aracter  of  under-sheriffs,  bailifis,  and  other 
officers,  giving  the  sheriff  a  sufficient  indemnity  to  secure 
him  against  any  damage  or  loss  from  acts  done  by  them 
in  his  name* 

But  the  strongest  argument  against  implying  an  ex- 
ception in  favour  of  the  sheriff,  appears  to  my  mind 
to  be  the  course  pursued  by  the  legislature  itself,  above 
advertefi  to ;  who  have,  by  new  and  distinct  statutes, 
from  time  to  time,  created  new  exceptions  from  the 
retrospective  operation  of  the  assignment,  wherever  the 
hardship  to  individuals  was  deemed  sufficient  to  c|ll  for 
it.  And  as  the  legislature  has  so  done  in  many  cases, 
but  not  interfered  in  the  present,  why  is  such  exception 
to  be  ingrafted  upon  the  statute  by  us,  whose  duty  it  is 
to  jdeclafft  this  law,  and  not  to  make  it  ? 

Upon  these  grounds,  it  appears  to  me,  that  oo  ex- 
ception of  any  kind  exists  in  the  bankrupt  act  io  &voQr 
of  the  sherifl^  however  honestly  or  innocently  he  may 
have  acted  in  the  execution  of  the  writ  directed  to  bioi, 
if  he  does,  in  fact,  take  under  it  not  the  goods  of  the 
Defendapt  to  the  suit,  but  those  of  his  assignees.  And 
this  appefirs  to  me  tp  dispose  of  the  whole  point  in 
controversy,  for  if  the  sheriff  appears  to  be  liable  to  the 
action  upon  the  construction  of  the  statute  itself,  without 
reference  to  any  of  the  cases  on  the  point,  I  think  it 
mfist  at  oncp  be  admitted,  there  is  no  such  weight  of 
authority  in  favour  of  the  sheriff  from  the  decided  cifses, 
as  to  call  for  any  contrary  decision. 

Indeed,  the  weight  of  authority  to  be  derived  from  the 
cases  subsequent  to  that  of  Cooper  v.  Chitty,  seems  to 
be  admitted  in  the  argument  of  this  case  in  the  Court 

of 


IN  THE  Thibd  Year  or  WILLIAM  IV. 


599 


of  Exchequer,  to  be  against  the  sheriff;  but  it  is  con- 
tended, that  all  the  latter  cases  proceeded  partly  upon  a 
miscoDception  of  the  case  of  Cooper  v.  Chittyy  and  partly 
on  the  ground,  that  the  earlier  cases  of  Bayley  v.  Bunningf 
and  some  others,  had  not  been  brought  to  the  attention 
of  the  courts  of  law  when  deciding  such  latter  cases. 
I  shall  satisfy  myself,  therefore,  with  making  a  few 
obsenrationa  upon  the  two  cases  of  Cooper  v.  Chitty^  and 
Bayly  ▼.  Bunningt  as  the  learned  Judges  who^have  pre- 
ceded me  in  argument  have  entered  into  a  more 
laboured  detail  of  the  modern  cases ;  and  I  would  only 
observe,  that  they  form  a  connected  chain  of  decisions 
against  the  sheriff,  some  in  each  court  of  common  law 
at  fVesiminster  HaU^  for  the  last  sixty  years. 

Now,  with  respect  to  the  case  of  Cooper  v.  Chitiy,  it 
may  be  admitted  at  once  that  it  forms  no  authority  for 
the  present  case.  The  seizure  by  the  sheriff  was  indeed 
after  a  secret  act  of  bankruptcy,  but  the  sale  did  not 
take  place  until  after  the  assignment,  and  at  a  time 
when  both  commission  and  assignment  were  known  to 
the  sheriff.  There  could,  therefore,  be  no  doubt  but 
that  such  a  sale,  with  such  notice,  was  a  wrongful  con- 
version by -the  sheriff.  Although,  however,  the  facts  of 
that  case  do  not  agree  with  the  present,  the  judgment  of 
Lord  Mcms/leld  lays  down  and  adopts  a  broad  distinction 
between  the  liability  of  the  sheriff  in  an  action  of  tres- 
pass, and  bis  liability  under  the  same  state  of  circum- 
stances in  an  action  of  trover ;  holding  that  the  former 
action  viras  not  maintainable,  but  Uiat  the  latter  was. 
And  it  seems  a  sensible  and  rational  distinction,  that  the 
sheriff  having  acted  innocently  in  the  taking,  should  no 
be  liable  in  that  form  of  action  in  which  the  jury  may 
give  damages  for  the  taking,  distinct  from  the  value  of 
the  goods,  but  that  he  should,  nevertheless,  be  subject 
to  that  action  in  which  the  proper  measure  of  damages 
is  the  actual  k>ss  which  tlie  plaintiff  has  sustained  by  the 
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sale.  And  the  case  of  Bailey  v.  Bunning,  when  rightly 
understood,  affords  no  authority  in  favour  of  the  sheriff 
where  he  has  sold  the  goods.  Upon  looking  at  the  record 
in  that  case,  it  appears  that  it  was  an  action  against 
Mawley  the  judgment-creditor,  and  Bunningy  the  bailiff 
of  a  hundred  within  the  county  of  Northamptoru  The 
bailiff  seized  the  goods  after  a  secret  act  of  bankruptcy, 
but  he  never  sold  the  goods  at  all.  For  the  jury  ex- 
pressly find,  *^  that  the  money,  goods,  and  chattels  still 
remain  in  the  hands  of  Bunning^  neither  sold  nor  deli- 
vered to  Mcnoley.^*  And  upon  this  finding,  the  jury 
declare  their  doubt  to  be  whether  the  goods  were  well 
taken  or  not  by  pretext  of  the  writ  of^  Ja,  ?  Certainly 
a  very  inartificial  finding ;  and  the  CJourt,  after  ar]ga- 
ment,  and  time  to  consider,  held  that  the  original  taiing 
was  lavoful.  The  reporters  do  indeed  put  the  decision 
upon  the  ground  of  the  ofiicial  character  of  the  sheriff, 
because  the  taking  by  him  was  lawful  by  virtue  of  the 
writ  But  if  the  bailiff  in  that  case,  as  in  the  present, 
had  not  only  seized  the  goods,  but  had  sold  them,  or 
delivered  them  over  to  the  judgment-creditor,  there  is 
nothing  in  the  case  of  Bailey  v.  Sunning  to  shew  that  be 
would  not  have  been  held  guilty  of  a  wrongful  conver- 
sion. I  look  upon  the  case  of  Bailey  v.  Bunning,  there- 
fore^ to  be  a  single  case,  standing  upon  very  pecaliar 
circumstances,  and  decided  upon  very  narrow  grounds; 
and  that,  in  efiect,  it  says  no  more  than  that,  if  the 
sherifi^  makes  a  seizure  in  obedience  to  a  writ,  which 
seizure  is  lawful  at  the  time,  then,  if  he  neither  selb  the 
goods,  nor  delivers  them  over  to  the  judgment-creditor, 
but  keeps  them  in  his  own  hands  as  a  stakeholder 
between  the  assignees  and  the  judgment-creditor,  the 
original  act  of  taking  shall  not  be  held  unlawful  so  as  to 
sustain  an  action  of  trover.  To  that  extent  it  shews  the 
bailiff  was  favoured  in  his  ofiicial  character,  bat  no 
further.     But  why,  under  the  circumstances  stated  in 
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that  special  verdict,  a  subsequent  demand  by  the  as- 
signee, and  a  refusal  to  deliver  up  the  goods  to  him, 
should  not  have  been  held  a  conversion,  if  the  special 
verdict  bad  been  properly  framed,  I  confess  myself 
wholly  anable  to  discover. 

But  although  the  judgment  of  Lord  Mansfield^  in  the 
case  of  Cooper  v.  Chitty^  propounds  a  distinction  between 
the  responsibility  of  the  sheriff,  in  the  form  of  trespass 
and  in  the  form  of  trover,  not  called  for  by  the  circum- 
stances of  that  case,  no  one  can  deny  that  such  dis- 
tinction has  been  adopted  in  numerous  decisions  in  the 
courts  of  Westmimter  Hall,  from  that  time  to  the 
present.  It  has  been  inserted  in  text  writers  on  the  law 
of  bankrupt,  as  a  distinction  established  by  undoubted 
authority.  It  is  laid  down  in  digests  of  the  law,  as  an 
acknowledged  principle.  It  has  been  acted  upon  by 
the  practisers  in  Westmin^er  Hall  of  the  present  day, 
daring  the  whole  of  their  lives,  without  the  slightest 
suspicion  or  doubt  of  its  soundness.  Judicial  decisions 
m  courts  of  justice  are  ranked  by  Lord  Hale  as  one  of 
the  grounds  or  constituents  of  the  common  law.  {Hale^s 
Hist.  Co.  Zj.  r.  4.)  And  if  a  series  of  judicial  decisions 
are  shewn,  some  in  each  court  of  Westminster  Hall^ 
from  the  time  of  Cooper  v.  Chitty  down  to  the  present 
period,  in  which  the  sheriff  has  been  held  liable  in 
trover,  for  seizing  and  selling  after  an  act  of  bankruptcy, 
but  before  a  commission ;  if  neither  the  case  of  Cooper 
V.  Chittif^  nor  the  cases  which  preceded  it,  do,  when 
rightly  understood,  contravene  that  principle;  surely 
the  question  should  be  considered  as  at  rest,  even  if  the 
principle  on  which  it  was  originally  established  were 
involved  in  doubt. 

I  cannot  conclude  without  adding  a  much  greater 
weight  to  the  opinion  which  I  have  formed,  than  that 
which  might  otherwise  belong  to  it,  by  stating,  that  upon 
the  discussion  of  this  case  amongst  the  Judges  after  the 
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argument,  the  late  eminently  learned  and  accurate  Lord 
Chief  Justice  of  the  King^s  Bench,  declared  it  to  be 
his  opinion,  that  from  the  numerous  decisions  ki  the 
courts  of  Westminster  Hall^  the  law  was  settled  against 
the  sherifl^  so  that  it  was  no  longer  a  subject  for  argu- 
ment ;  and  that  even  if  the  question  were  res  tntegrOf 
he  should  come  to  the  same  conclusion. 

For  the  reasons,  therefore,  which  1  have  stated  abo?e^ 
1  think  the  present  judgment  should  be  reversed. 

Judgment  reversed. 


JofL  17* 


GooDBURNE  V.  BowMAN  and  Others. 


I.  To  an  npHE  first  count  of  the  declaration  stated,  that  loi^ 
action  for  a  before  the  committing  of  the  several  grievances  by 

Plaintiff  with  ^^^  Defendant,  as  thereinafter  next  mentioned,  tbcrelnd 
having  in  two  been  and  still  was  in  the  town  or  borough  of  Richnumdt  in 
ho^  ht  ^^  ^®  county  of  York^  a  certain  body  politic  and  corporate, 
at  6</.  a  bushel,  consisting  of  one  mayor,  twelve  aldermen,  and  an  iode- 
having  sold  gni^^  number  of  free  burgesses ;  and  that  for  divers,  to 
poor  at  4d,f      ^''^  twenty  years  next  before  the  committing  of  the  setend 

grievances,  the  mayor  of  the  said  town  or  borough,  for 
the  time  being,  at  the  expense  of  the  body  politic  and 
corporate,  annually  provided,  and  still  did  provide^  a 
quantity  of  coals  to  be  distributed  amongst  the  poor  at 
a  reduced  price ;  that  in  the  year  1824,.  one  iddennan 
William  Terry  became  and  was  mayor  of  the  said  town 


and  having 

charged  the 

corporation 

%d,9  thereby 

pocketing  %d. 

a  bushel. 

Defendants 

pleaded  that 

Plaintiff  did 

this  in  his  first  mayoralty,  and  in  his  second  altered  his  charges,  buying  the  coaltf  at 

6dt  selling  them  to  the  poor  at  3</.,  and  charging  the  corporation  6i/. : 

Held,  iU. 

a.  The  Court  ^dll  not  award  a  repleader  except  where  complete  justice  cannot  be 
answered  without  k« 

and 
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and  borough;  and  in  the  year  1814,  and  also  In  the        1833. 
year  next  preceding  the  mayoralty  of  W.  Terry^   the    /    ~- 
Plaintiff  had  been  and  was  mayor  of  the  said  town  or  ^. 

boroagh,  and  as  such  mayor,  had  provided  coals  at  the     Bowman. 
expense  of  the  corporation,  to  be  distributed  amongst 
the  poor  at  a  reduced  price,  as  thereinbefore  nlentioned; 
and  had  distributed,  and  caused  the  same  to  be  dis- 
tributed accordingly,  to  wit,  at,  &c. ;  yet  the  Defendants, 
well  knowing  the  premises,  but  contriving,  &c.  to  injure 
the  Plaintiff  in  his  good  name,  &c.  falsely,  wickedly, 
and  maliciously  did  compose,  print,  and  publish,  and 
caused  and  procured  to  be  composed,  printed,  and  pub- 
lished, of  and  concerning  the  Plaintiff,  and  of  and  con- 
cerning the  conductof  him  the  said  Plaintiff  when  mayor 
of  the  town  or  borough  aforesaid,  during  the  several 
years  in  that  behalf  mentioned,  and  of  and  concerning 
.the  purchase  of  coals  by  the  mayors  of  the  said  town  or 
borough,  and  the  distribution  of  the  same  as  therein- 
before mentioned,  and  of  and  concerning  the  mayors  of 
the  said  town  or  borough,  and  of  and  concerning  the 
body  politic  and  corporate,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  containing  therein  the 
false,  scandalous,  malicious,  libellous,  and  defamatory 
matter  following,  of  and  concerning  the  Plaintifl^  and 
of  and  concerning  the  conduct  of  him  the  Plaintiff  when 
mayor  of  the  said  town  or  borough,  and  of  and  con- 
cerning the  purchase  of  coals  by  the  mayor  of  the  said 
town  or  borough,  and  the  distribution  of  the  same;  and 
of  and  Concerning  the  mayors  of  the  said   town  or 
borough,  and  of  and  concerning  the  body  politic  and 
corporate;  that  is  to  say,  '*  It  is  well  known  that  the 
ni^or,  at  the  expense  of  the  corporation,  annually  pro- 
vides a  quantity  of  coals,  to  be  distributed  amongst  the 
poor  at  a  reduced  price.     The  price  of  coals  was  6d. 
per  bushel,  or  in  summer  a  little  lower.   The  poor  were 
charged  4<2.  per  bushel.     The  mayor  charged  the  cor- 
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poratioD  4(2.  per  bushel  more,  making  Sd*  per  bushel, 
and  thus  pocketed  2d.  per  bushel  for  the  coals  distri- 
buted amongst  the  poor.  Who,  let  me  ask,  detected 
this  peculation,  and  had  it  remedied  ?  The  alteration  in 
the  price  was  made  in  Mr.  Alderman  Tem^s  mayor- 
alty." Meaning  thereby,  that  the  persons  who  had 
filled  the  office  of  mayor  previously  to  the  mayoralty  of 
the  said  alderman  JVnu  Terrffj  during  the  period  in 
which  coals  had  been  provided  and  distributed  as  herein- 
before mentioned,  and  amongst  others,  the  Plaintiff, 
had,  as  such  mayor,  been  guilty  of  peculation  in  the  pur- 
chase of  the  said  coals  at  the  expense  of  the  corporation, 
and  the  distribution  of  the  same  amongst  the  poor. 

The  Defendants  pleaded,  first,  not  guilty ;  and  then 
six  special  pleas  of  justification,  none  of  which,  taken 
singly,  contained  any  complete  confession  of  the  matters 
charged  in  the  declaration;  but  taking  together  the 
whole  of  the  allegations  in  the  respective  pleas,  they 
amounted  to  a  confession  of  the  cause  of  action.  The 
sixth  special  plea,  on  which  the  Defendants  mainly  re- 
lied, was  as  follows :  — 

That  long  before,  and  at  the  time  of  composing^ 
printing,  and  publishing,  and  causing,  and  procuring  to 
be  composed,  printed,  and  published,  the  supposed 
libel  in  the  first  count  of  the  declaration  mentioned,  to 
wit,  on,  &c.,  at,  &c.,  George  Craji,  the  younger,  was  a 
common  councilman  of  the  town  and  borough  of  jRiicA- 
mond,  and  continued  to  be  such  common  councilman 
for  a  long  space  of  time,  to  wit,  until  the  20th  day  of 
Aprily  1830,  to  wit,  at,  &c.  That  before  the  composbg, 
printing,  and  publishing  of  the  supposed  libel  in  the 
first  count,  mentioned,  to  wit,  on,  &c.,  in  1814,  at,  &c., 
the  Plaintifi^  was  mayor  of  the  said  town  and  borough, 
and  continued  mayor  thereof  until  the  expiration  of  his 
year  of  office ;  and  that  John  Foss^  before  the  composing^ 
printing,  and  publishing  of  tlie  supposed  libel  in  the 
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first  count  mentioned,  to  wit,  on,  &'c.,  in  1822,  at,  &c«, 
was  major  of  the  said  town  and  borough,  and  continued 
mayor  thereof  until  the  expiration  of  his  year  of  office; 
and  that  the  Plaintiff,  before  the  composing,  printing, 
and  publishing  of  the  supposed  libel  in  the  first  count 
meoUoned,  to  wit,  on,  &c.,  in  1828,  at,  &c.,  was  mayor 
of  the  said  town  and  borough,  and  continued  mayor 
thereof  until  the  expiration  of  hb  year  of  office:  that 
the  said  alderman  fV.  Terry^  before  the  composing,  print-* 
ing^and  publishing,  and  causing  and  procuring  to  be  com- 
posed, printed,  and  published,  the  supposed  libel,  to  wit, 
on,  &c,  in  1824,  at,  &c.,  was  mayor  of  the  said  town  and 
borough,  and  continued  mayor  thereof,  to  wit,  until  the 
expiration  of  his  year  of  office  at,  &c.  That  the  Plain- 
tiff, whilst  he  was  so  mayor  of  the  town  and  borough  aa 
in  the  plea  first  mentioned,  to  wit,  on  the  20th  of  June 
1814,  at  the  expence  of  the  body  politic  and  cor- 
porate, provided  a  large  quantity,  to  wit,  860  bushels 
of  coals,  to  be  distributed  amongst  the  poor  at  a  re>- 
daced  price.  That  the  price  of  coals,  during  a  large 
part  of  that  mayoralty  of  the  Plaintiff,  to  wit,  for 
eight  months  thereof,  was  a  large  sum  per  bushel,  to 
wit,  the  sum  of  6^ ;  and  during  the  other  part  of  that 
mayoralty,  to  wit,  for  four  months  during  the  summer 
thereof  the  price  of  coals  was  a  little  lower,  to  wit,  the 
price  of  S\d*  per  bushel ;  and  that  the  same  were  dis- 
tributed amongst  the  poor  at  a  reduced  price  of  4^.  per 
bushel,  to  wit,  at,  &c.  That  afterwards,  and  after  the 
expiration  of  that  mayoralty  of  the  Plaintiff,  to  wit,  on 
the  8th  of  April  1815,  at,  Sec,  at  a  meeting  of  the  body 
politic  and  corporate,  the  Plaintiff  exhibited  and  passed 
an  account  of  his  receipts,  charges,  and  disbursements 
&s  such  mayor  as  aforesaid,  and  therein  charged  to 
the  said  body  politic  and  corporate  the  sum  of  4(/.  per 
bushel  for  each  and  every  bushel  of  the  coals  so  distri- 
buted as  aforesaid,  over  and  besides,  and  in  addition  to  the 
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said  sum  of  4cf.  per  faushd  charged  td  the  poor  as  afore- 
i^aid ;  tittd  the  kddltidnal  charge  of  ^.  per  farushel  was 
thetl  and  there  by  the  said  meeting  allowed  to  the  Plain- 
tiff. That  John  Fossj  whilst  he  was  so  mayor  of,  ftc,  at 
the  expense  of  the  body  politic  and  corporate,  in  like 
manner  provided  a  large  quantity,  to  wit,  S57  bushels 
of  coals,  to  be  distributed  amongst  the  poor  at  a  redaced 
price;  and  that  the  price  of  the  coals,  during  a  large  part 
of  the  mayoralty  of  John  Foss^  to  wit,  for  eight  months 
thereof,  was  a  large  sum  per  bushel,  to  wit,  the  sam  of 
6^.  per  bushel ;  and  during  the  other  part  of  the  said 
mayoralty,  to  wit,  for  four  months  during  the  summer 
thereof,  the  price  of  coals  was  a  little  lower,  to  wit,  the 
price  of  Bid.  per  bushel ;  and  that  the  same  were  dis- 
tributed amongst  the  poor  at  a  reduced  price,  to  wit,  the 
price  of  4df.  per  bushel,  to  wit,  at,  &c.  That  afterwards, 
and  after  the  expiration  of  the  mayoralty  of  John  Foss, 
and  during  the  mayoralty  of  the  Plaintiff,  to  wit,  on  the 
1 4th  of  April  1 823,  at,  &c.,'  at  a  meeting  of  the  said  body 
politic  and  corporate,  the  said  John  Foss  exhibited  and 
passed  an  account  of  his  receipts,  chafges,  and  disburse 
ments  as  such  mayor,  and  therein  charged  to  the  body 
politic  and  corporate  the  suifn  of  4(/.  per  bushel  for 
each  and  every  bushel  of  the  coals  so  distributed,  over 
and  besides,  and  in  addition,  to  the  sum  of  4cL  per 
bushel  charged  to  the  poor  as  Aforesaid;  and  that 
George  Croft  the  yotrnger,  at  such  last  mentioned  meet- 
ing, pointed  out  and  objected  to  such  additional  charge 
of  4{/.  per  bushel,  and  then  and  there  stat^  that  die 
said  last  mentioned  coals  might  haVe  been  purchased 
fit  iki.  ot,  at  tnost,  at  M.  per  bushel ;  bat  the  Plaintiff, 
who  was  then  and  there  present  at  such  meeting,  and  as 
such  mayor,  as  aforesaid,  presided  thereat,  then  and 
there  stated,  and  asserted,  that  such  additional  charge  of 
4(/.  per  bushel  had  usually  been  allowed  (o  the  mayor  of 
the  said  town  or  borough  for  the  time  being;  and  the 
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additional  charge  of  4tf.  p€^  bushel  was  th^ii  and  ther^ 
accordingly  allowed  by  the  meeting  to  Jdhn  Foss^  That 
the  Plaintiff,  whilst  he  was  such  mayor  as  last  aforesaid, 
also  provided,  at  the  expense  of  the  body  politic  and 
corporate,  a  large  quantity,  to  wit^  StS/S  bushels  of  coals, 
to  be  distributed  to  the  poor  at  a  reduced  price ;  "atfd  thttt 
the  prices  of  coals,  during  the  Plaibtiflfs  last  mayoralty, 
was  a  certain  sum  per  bushel,  to  wit,  the  sum  o(6d»  per 
bushel,  and  that  the  same  were  distributed  to  the  poor 
at  a  reduced  price,  to  wit,  the  price  of  Sd.  per  bushel, 
to  wit,  at,  &c.  That  the  Plainti£^  after  the  expiration  of 
the  last  mentioned  mayoralty,  and  during  thef  mayoralty 
of  the  said  fV.  Terry  as  in  the  first  count  mentioned,  to 
wit,  on,  &c.,  at,  &c.,  at  a  certam  other  meeting  of  the 
body  politic  and  corporate,  exhibited  and  passed  an  ac-* 
count  of  his  receipts,  charges,  and  disbursements  as  such 
mayor  as  last  aforesaid,  and  that  an  alteration  then  and 
there  took  place  in  the  additional  sum  of  4^.,  so  wrong* 
fully  charged  to  the  said  body  politic  and  corporate ; 
and  the  Plaintiff  then  and  there  charged  in  his  ac- 
count, and  was  allowed  a  lesser  sum,  only,  to  wit,  the 
som  of  Sd.  per  bushel,  over  and  above  the  sum  of  Sd.  so 
charged  to  the  poor  as  aforesaid.  And  this,  &c. ;  where-' 
fore,  Sec. 

To  the  special  pleas,  the  Plaintiff  replied  de  injuria^ 
&c ;  and  at  the  trial  before  James  Parke  J.,  last  summer 
assizes  for  the  county  of  York^  the  jury  found  for  the 
Plaintiff  on  the  general  issue,  and  also  upon  the  issue 
raised  on  the  5th  plea  of  justification,  with  one  farthing 
damages ;  and  for  the  Defendants  on  the  other  issues. 

In  Michaelmas  term  last,  the  Plaintiff  moved  for  leave 
to  enter  up  judgment,  non  obstante  veredicto^  on  the 
several  issues  found  for  the  Defendants,  on  the  grotmd 
that  the  pleas  on  which  those  issues  were  raised,  were 
bad  in  law ;  inasmuch  as  they  did  not  state  that  the 
coals,  which  had  been  provided  by  the  Plaintiff  had 
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Bampas  Serjt.  shewed  cause.  If  the  pleas  are  bad, 
neither  party  can  have  judgment;  the  Plaintiff  himself 
having  tendered  immaterial  issues  instead  of  demurring. 
And  there  must  be  a  repleader,  for  none  of  the  pleas, 
taken  singly,  confess  the  cause  of  action,  and  each 
must  stand  or  fall  on  its  own  merits.  In  Lambert  v. 
Taylor  {a)f  Lord  Tenterden  says,  '<  The  plea  being 
bad,  the  Defendant  certainly  cannot  have  judgment, 
although  the  issue  is  found  for  him,  the  issue  being 
taken  on  an  immaterial  matter.  And  the  question  whe- 
ther the  Plaintiff  can  have  judgment,  or  whether  there 
ought  to  be  a  repleader,  depends  upon  the  question 
whether  the  plea  does  or  does  not  contain  a  confession 
pf  a  cause  of  action ;  if  a  cause  of  action  be  confessed 
by  the  plea,  and  the  matter  pleaded  in  avoidance  be  in- 
sufficient, the  Plaintiff  is  entitled  to  judgment,  not- 
withstanding the  verdict.  If  the  plea  does  not  confess 
a  cause  of  action,  there  must  be  a  repleader."  Pitts  v. 
Palehampton  (A),  Staples  v.  Hofdon.  (c) 

And  the  circumstance  of  the  Plaintiff's  having  a 
verdict  upon  the  general  issue,  will  not  dispense  with 
the  necessity  of  a  repleader;  for,  in  Sex  v.  Boger 
Philips  ((2),  Lord  Mansfield  says,  '<  The  rule  of  law  as 
to  such  an  immaterial  issue  joined,  and  verdict  upon  it 
is,  *  that  when  the  finding  upon  it  does  not  determine 
the  right,  the  Court  ought  to  award  a  repleader,  unless 
it  appears  from  the  whole  record,  that  no  manner  of 
pleading  the  matter  could  have  availed.'  " 

Assuming,  however,  that  the  cause  of  action  is  suf- 


(a)  4B,  ^  C.  is%.  (c)  %  Li.  Raym.  9»s. 

(*)  z  Id.  Rajm,  390.  {d)  1  Burr*  301. 
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ficiently  confessed,  the  sixth  plea,  at  least,  contains  an 
answer  to  this  action,  on  the  merits.  The  facts  set  out, 
disclose  peculation  committed  by  the  Plaintiff,  which  is 
the  substance  of  the  charge  complained  of  in  the  de* 
daration ;  and  after  verdict,  it  must  be  taken  that  such 
charge  has  been  established  in  proof. 
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Jones  and  Stephen  Seijts.  in  support  of  the  rule,  were 
directed  by  the  Court  to  confine  themselves  to  the  suf- 
ficiency of  the  plea  upon  the  merits,  after  verdict  They 
contended,  that  the  facts  set  forth  in  the  plea  nowhere 
shewed,  that  in  both  his  mayoralties  the  Plaintiff  had 
pocketed  U.  per  bushel,  the  difference  between  the  price 
at  which  the  coals  were  purchased,  and  the  price  at 
which  they  had  been  charged  to  the  corporation ;  which 
was  the  substantial  allegation  of  the  libel.  The  price 
which  the  Plaintiff  himself  paid  for  the  coals  is  nowhere 
stated.  Consistently  with  the  allegations  in  the  plea,  the 
Plaintiff  may  have  provided  the  coals  from  his  own  pit, 
or  the  corporation  may  have  allowed  the  extra  charge 
as  a  compensation  for  tlie  mayor's  trouble,  so  that  the 
charge  of  peculation  is  no  where  justified ;  and  short  of 
that,  the  plea  is  not  sufficient.  Mounteney  v.  Walton  (a), 
Lemis  v.  Clement,  {b) 

*  Cur.  ado.  vult. 


TiNDAL  C.  J.  The  declaration  in  this  action,  which 
contained  three  counts,  set  forth  a  libel,  imputing  to 
the  Plointifi^  who  had  been  twice  mayor  of  the  borough 
of  Richmond^  that  he  had  been  guilty  of  peculation 
during  his  mayoralty,  by  pocketing  2d.  per  bushel  for 
coals,  which  had  been  provided  by  him  as  mayor,  to  be 
distributed  amongst  the  poor  at  reduced  prices.  To  this 
declaration  the  Defendants  pleaded  the  general  issue,  and 


{a)  %B.bf  Adol.  673. 
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state  the  double  four-pence  to  have  been  taken  in  the 
first  mayoralty  only,  and  alleges,  that  at  the  meeting  of 
the  corporation  to  pass  the  account  of  the  second 
mayoralty,  an  alteration  took  place  in  the  said  addi- 
tional sum  of  four-pence,  so  charged  by  John  Foss^  a 
prior  mayor,  to  the  corporation :  and  that  the  Plaintiff 
charged,  and  was  allowed  in  his  account,  the  sum  of  Sd. 
per  bushel,  over  and  above  the  sum  of  Sd»  so  charged 
to  the  poor  as  aforesaid ;  and  does  not  allege  that  the 
Plaintiif,  in  that  mayoralty,  charged  ^d.  to  either. 

This  makes  it  unnecessary  to  give  any  opinion  upon 
the  other  objections  taken  to  the  pleas,  viz,,  that  they 
do  not  allege  what  price  the  Plaintiff  actually  paid  for 
the  coals ;  and  tliat,  consistently  with  the  all^^jsfions  in 
the  pleas,  the  Plaintiff  may  have  provided  the  coals 
from  his  own  pits,  and  therefore  there  is  no  justificatioo 
of  the  charge  of  peculation  which  the  libel  expressly 
makes.  Or  again,  that  consistently  with  the  all^ations 
in  the  pleas,  the  corporation  may  have  allowed  the  extra 
charge  as  part  of  the  allowance  made  to  the  mayor  for 
his  execution  of  the  ofSce  in  general,  or  of  that  part  of 
it  which  related  to  the  providing  and  distributing  the 
coals. 

We  are  of  opinion,  in  the  first  place,  that,  taking 
together  the  whole  of  the  allegations  in  the  respective 
pleas,  they  fully  amount  to  a  confession  of  the  cause  of 
action.  But  if  this  point  were  doubtful,  it  may  not  be 
improper  to  observe,  that  most  of  the  cases  in  which 
the  question  riespecting  a  repleader  has  been  considered, 
were  before  the  statute  of  Anne,  when  only  one  plea 
could  be  put  upon  the  record.  If,  therefore^  such  plea 
did  not  contain  a  confession,  there  was  no  part  of  the 
record  by  which  the  deficiency  could  be  supplied.  In 
the  present  case  there  is  a  verdict  upon  the  general 
issue,  which  finds  that  the  Defendant  did  publish  the 
libels.      And,    although  in  considering  the  merit  or 
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demerit  of  any  individual  plea,  recourse  cannot  be  had 
to  another  unless  expressly  referred  to  by  such  plea,  yet 
as  the  application  to  enter  the  verdict  is  founded  upon 
the  whole  record  upon  which  it  appears  that  the  De- 
fendant has  committed  the  grievance  complained  of,  and 
has  not  shewn  any  sufficient  justification,  it  may  be  con- 
sidered that  in  that  point  of  view  there  is  enough  to 
warrant  the  application.  But  no  rule  is  better  esta- 
blished thatf  this,  that  the  Court  will  not  grant  a 
repleader  except  where  complete  justice  cannot  be  an- 
swered without  it.  So  the  law  is  laid  down  by  Ashwst  J. 
in  Symmers  v.  The  King  (a).  In  the  present  case,  why 
should  a  repleader  be  granted  in  order  to  enable  the 
Defendant  to  confess  the  ground  of  action  more  formally, 
when  the  Court  see  already  upon  the  face  of  the  record, 
that  the  jury  have  found  him  guilty  of  publishing  the 
libels  complained  of,  and  attempted  to  be  justified  by 
the  pleas  ?  If  it  be  said  that  the  Defendant,  in  a  new 
plea,  might  state  new  matter  in  avoidance  of  the  action, 
what  would  that  be  in  effect,  but  to  allow  him  to  take 
advantage  of  his  own  error  in  pleading?  Upon  the 
whole,  we  think  the  special  pleas  do  sufficiently  confess 
the  action,  but  do  not  sufficiently  avoid  it ;  and,  conse- 
quently, that  the  rule  for  entering  the  judgment  for 
the  Plaintiff,  non  obstante  veredicto^  must  be  made 
absolute. 

Rule  absolute. 
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Jan.  !;•  CoLLiNS  and  Others  ».  Gwynne, 


I.  A  bond       nPHIS  was  an  action  of  debt  on  a  bond  entered  into 

giyen  to  com-  y^    ^^e  Defendant  as  surety  for  one  Richard  Bigg^  a 

jmsuonen  by 

a  collector  of  collector  of  assessed  taxes  for  the  year  1828  ending  Apd 
assessed  taxes»  5th,  1829.  At  the  trial  before  Alderson  J.,  London  sittings 
tot^re"d!lr*  ^^^  Trinity  tetra  3831,  a  verdict  was  found  for  the  De- 
payment  of  fendant,  with  liberty  reserved  to  the  Plaintififs  to  move  to 
T^^  ^tfA  ®®^  ^'  aside,  and  to  enter  a  verdict  for  themselves  for  the 
not  be  sump-  penalty  of  the  bond,  and  nominal  damages  for  the  de- 
ed, although  tention  of  the  debt,  together  with  the  sum  of  698/.,  or 

the  precise  ^"^^  P^*^^  ^^  ^^^  ^^^  ^  ^^  Court  might  think  them 
amount  re-  entitled  to  as  damages  for  the  breaches  of  the  condition 
quired  by        ^f  ^j^^  bonj  j^  Big^s  not  duly  paying  over  to  the  re- 

j.  X3.  ceiver-general  the  monies  collected  by  him  for  the  above 

a.  Such  a  year.     The  Plaintiffs  accordingly  moved  to  have  the 

be  taken  to  verdict  entered  for  them,  when  it  was  ordered  by  the 

his  majesty  Court,  with  the  consent  of  counsel  on  both  sides,  that 

and  his  sue-  ^j^^  g^^^^j  entry,  and  verdict,  and  judgment,  should  abide 

3.  The  col.  the  opinion  of  the  Court  on  the  following  case:  — 
lector  in  de-         The  Plaintiffs  declared  upon  the  bond,  which  was 
bond  is  a  com-  ^*ted  the  27th  of  August  1828,  as  having  been  entered 
petent  witness  into  by  the  Defendant  with  the  said  IL  Bigg  and  one 

against  his  g^^^^  Cordozo,  jointly  and  severally,  to  the  Plaintiffs, 
surecy* 

4.  The  sale  as  three  of  the  commissioners  under  the  land  tax  and 

^  ^^5  ^^'  assessed  taxes  act,  for  the  Tower  division,  in  the  county 

and  goods  is  of  Middlesex^  in  the  penal  sum  of  404-8/.     To  that  de- 

not  a  cpndi-  claration  the  Defendant  pleaded  various  pleas.    The 

tion  prece-  g^^  ^^   ^^^   ^^^  factum^   after   craving   oyer  of  the 

such  bond  in     bond,  and  setting  out  the  condition,   which   was  as 

suit. 

5.  To  pay  money  collected  for  a  given  year  to  the  account  of  a  different  year,  is  1 
breach  of  the  condition  for  due  payment. 

follows: 
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follows:  —  **  Whereas  the  above  bounden  Michard  Bigg 
bath  been  duly  nominated  and  appointed  by  the  com- 
missioners appointed  for  putting  in  execution  the  said 
acts  of  parliament  within  the  said  division  and  county, 
one  of  the  collectors  of  the  rates  and  duties  above  men- 
tioned, rated,  laid,  and  assessed  upon  the  parish  of  SL 
Matthem  Bethnal  Green^  in  the  Tower  division,  and 
county  oi  Middlesex  aforesaid,  for  the  year  1828,  ending 
respectively  the  25th  of  March  and  5th  of  April  1829, 
Now  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  Richard  Bigg  do  and  shall  well  and 
faithfully  demand  and  collect  all  and  every  the  sum  and 
sums  of  money  in  the  said  assessments  charged  and 
specified,  of  the  respective  persons  from  whom  the  same 
shall  or  may  be  payable ;  and  shall  and  do,  in  case  of 
non-payment  thereof,  duly  enforce  the  powers  of  the  said 
acts  against  such  persons  who  may  make  default  therein; 
and  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
receiver-general  of  the  said  taxes,  rates,  and  duties  for 
the  said  county  of  Middlesex,  all  such  sum  and  sums  of 
money  as  dhall  come  to  the  hands  of  the  said  IL  Bigg  as 
such  collector,  upon  the  days  and  at  the  times  by  the 
said  acts  appointed  for  the  payment  thereof,  and  accord- 
ing to  the  true  intent  and  meaning  of  the  said  acts; 
And  also  do  and  shall,  when  thereunto  required,  at  such 
times  and  places  as  shall  be  appointed  for  that  purpose, 
give  and  render,  or  cause  to  be  given  and  rendered 
nnto  the  commissioners  appointed,  or  to  be  appointed, 
to  pat  the  said  acts  in  execution,  or  to  any  two  of  them, 
a  just  and  true  account  in  writing  of  all  such  sum  and 
sums  of  money  which  he  the  said  IL  Bigg  shall  have 
collected  and  received  by  virtue  or  on  account  of  the 
said  assessments,  and  shall  forthwith  pay  and  deliver 
the  same  unto  the  said  commissioners,  or  any  two  of 
them,  or  unto  such  person  or  persons  whom  they  or  any 
two  or  more  shall  appoint,  then  this  obligation  shall  be 
void,  or  else  remain  in  full  force  and  effect." 
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The  second  plea  was  a  general  plea  of  performance  of 
the  condition  of  the  bond,  on  which  the  Plaintifis,  in 
their  replication,  assigned  several  breaches,  the  third  of 
which  was,  that  Bigg  had  not  duly  paid  over  to  the 
receiver-general  the  monies  received  by  him  as  collector 
of  the  assessed  taxes  for  the  said  division,  in  respect  of 
the  rates  and  assessments  mentioned  in  the  condition, 
viz.,  for  the  year  1828-9.  On  that,  an  issue  was  taken 
by  the  Defendant  in  his  rejoinder.  The  bsues  on  the 
third  and  fourth  pleas,  —  that  the  bond  was  invalid  on 
the  ground  of  supposed  fraud  and  misrepresentation; — on 
the  ninth  plea,  that  Bigg'vrsis  not  duly  nominated  to  act 
as  collector;  —  on  the  tenth  plea,  that  the  commissioners 
had  not  delivered  to  Bigg  duplicate  assessments,  with  a 
warrant  for  collecting  them ;  —  and  on  the  twelfth  plea, 
that  Bigg  had  absconded  to  avoid  the  payment  of  the 
arrears  due ;  —  were  all  found  for  the  Plaintifis.  Tie 
Plaintifis  had  previously  obtained  judgment  on  demarrer 
to  two  more  of  the  Defendant's  pleas  (a). 

The  fifth  plea  stated,  that  Bigg  did  demand  and  col- 
lect all  the  assessments,  and  that  from  that  time  to  the 
time  of  exhibiting  the  present  bill,  he  had  lands,  goods, 
and  chattels  within  the  jurisdiction  of  the  commissioners, 
of  which  they  had  notice,  and  which  might  have  been 
seized  and  sold  by  them,  but  which  they  neglected  to 
sell.  The  sixth  plea  stated  the  same,  only  leaving  out 
the  mention  of  lands,  and  stated  that  he  had  the  goods 
after  default  in  payment  of  the  monies  collected,  of 
which  t;he  commissioners  had  notice.  The  seventh 
stated,  that  after  Bigg  made  default,  he  had  goods  and 
chattels  within  the  jurisdiction  of  the  commissioners, 
which  they  might  have  seized  and  sold,  and  which 
would  have  been  sufficient  to  satisfy  all  Big^s  deficien- 
cies ;  but  that  the  commissioners  neglected  to  do  this,  as 
also  to  imprison  Bigg  himself;  and  that  no  receiver- 


(a)  See  determination  on  the  ai;g^ment  of  the  demarrers,  7  Bingk 
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geaeral,  or  deputy  receiver-general,  did  or  would  call 
upon  Bigg  to  make  the  payment  of  all  sums  received 
by  hiro« 

The  eighth,  —  that  the  commissioners  did  not,  at  the 
times  in  the  statute  mentioned,  call  before  them  the  said 
Bi^j  and  examine  him  upon  oath  or  affirmation,  and 
assure  themselves  of  the  sums  paid  to  Bigg  as  such  col- 
lector, or  make  any  order  thereon  for  the  payment  of 
the  same  to  the  receiver-general. 

And  the  eleventh  stated,  that,*although  a  large  sum  of 
money  came  to  the  hands  of  Bigg^  the  receiver-general 
did  not  call  upon  and  hasten  him  to  make  payment  of 
the  same  upon  the  days  and  at  the  times  in  the  said  acts 
provided  and  appointed. 

To  the  fifth  plea,  the  Plaintiffs  replied  that  Bigg  did 
not  faithfully  demand  and  collect  all  the  assessments ; 
that  he  had  no  lands  within  their  jurisdiction  which  they 
could  seize  and  sell  of  which  they  had  notice;  and  that 
all  the  goods  and  chattels  of  the  said  Bigg  within  their 
jurisdiction,  and  of  which  they  had  notice,  were  seized 
and  sold,  and  were  inadequate  to  the  satisfying  the 
deficiencies  of  Bigg,  To  the  sixth  plea,  — ^  that  they  did 
seize  all  the  goods  and  chattels  of  which  Bigg  was  pos- 
sessed within  their  jurisdiction,  and  of  which  they  had  no- 
tice, which,  as  before  alleged,  were  insufficient  to  satisfy 
the  deficiencies  of  Bigg^  To  the  seventh,  — that  they  did 
seize  and  sell  all  the  goods  and  chattels  of  which  Bigg  was 
possessed  within  their  jurisdiction,  and  that  the  same  were 
insufficient  to  satisfy  his  deficiencies ;  and  that  the  re- 
ceiver-general of  the  said  rates,  duties,  and  assessments 
for  the  said  county  of  Middlesex^  did  call  upon  Bigg^  as 
such  collector,  to  make  payment  of  all  sums  received  by 
him  of  the  said  duties,  and  that  Bigg  fled  and  absconded 
to  places  to  the  commissioners  unknown  to  prevent  their 
imprisoning  him. 

To  the  eighth)  —  that  the  said  commissioners  did  call 
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before  them  and  examine  Biggy  the  collector,  upon  oalb, 
and  assure  themselves  of  the  sums  paid  to  the  said  Biggf 
and  did  make  order  thereon  for  the  payment  of  the  sam^ 
to  the  receiver-general  on  the  day  and  time  appointed 
for  receiving  the  same. 

To  the  eleventh,  —  that  the  receiver-general  did  call 
upon  and  hasten  Bigg  to  make  such  payments,  upon  the 
days  and  at  the  times  in  the  said  acts  provided  and  ap- 
pointed.    And  thereupon  issue  was  joined. 

To  the  replication  of*  the  Plaintiffs  to  the  fifth  plea, 
theDefendant  rejoined,  that  after  the  receipt  of  large  sums 
of  money  by  Bigg^  and  his  omission  to  pay  the  same  to 
the  receiver-general.  Bigg  had  lands  within  the  juris* 
diction  of  the  commissioners,  which  they  might  have 
seized  and  sold,  but  that  they  neglected  so  to  do.  To 
the  sixth, — that  the  commissioners  did  not  seize  and  sdl 
all  the  goods  and  chattels  of  Bigg  within  their  jurisdic- 
tion,  in  manner  as  the  Plaintiffs  had  in  their  replication 
alleged.  To  the  seventh,  —  that  the  receiver-general  did 
not  call  upon  Bigg  as  such  collector,  to  make  payment  of 
all  sums  of  money  received  by  him  of  the  said  duties;  nor 
did  Biggf  before  they  could  have  imprisoned  him,  abscond 
and  fly  to  places  to  the  receiver-general,  deputy  receiver- 
general,  and  the  commissioners  unknown,  in  manner  as 
the  commissioners  had  in  their  replication  alleged.  To 
the  eighth,  —  that  the  commissioners  did  not,  at  the  times 
mentioned  in  the  replication,  and  as  often  as  was  necessary, 
call  before  them  the  said  Bigg^  and  examine  him  upon 
oath  or  affirmation,  and  assure  themselves  of  the  sum  or 
sums  of  money  paid  to  the  said  Bigg  as  such  collector, 
nor  did  they  make  any  order  thereon  for  the  payment  of 
the  same  to  the  receiver-general.  On  which  several 
rejoinders  issue  was  joined. 

The  execution  of  the  bond  was  admitted  at  the  trial, 
subject  to  a  question  reserved,  first,  as  to  the  necessity 
of  a  stamp,  which  it  had  not,  although,  as  to  the  penalty 

and 
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and  condition,  it  was  not  conformable  to  43  G.  8. 
c.  99(a);  secondly,  whether  it  was  valid,  not  being 
made  to  his  Majesty,  his  heirs  and  successors,  pursuant 
to  the  statutes,  particularly  the  8  G.  4.  c.  88. 

The  itiaterial  issues  for  the  consideration  of  the  Court 
vere,  first,  whether  Bigg  duly  paid  to  the  receiver- 
general  all  such  sums  as  had  been  collected  by  Bigg^ 
according  to  the  true  intent  and  meaning  of  the  assessed 
tax  acts,  for  the  years  1828-9.  Secondly,  whether  Bi^ 
bad  lands,  which  the  commissioners  could  have  seized 
and  sold  under  the  43  G.  3.  c.  99.  s.  52.  Thirdly,  whe- 
ther JSigg  had  goods  which  the  commissioners  could 
have  seized  and  sold.  Fourthly,  whether  the  commis- 
sioners had  examined  Bigg  on  oath  as  to  the  sums  which 
be  bad  collected,  and  had  made  any  order  for  the  payment 
of  the  same  to  the  receiver-general,  according  to  the  d9th 
section  of  the  43  G.  3.  c,  99.  And  fifthly,  whether  the 
receiver-general  did  call  upon  and  hasten  Bigg  to  make 
such  payment,  upon  the  days  and  times,  by  the  said 
acts  in  that  case  made  and  provided,  appointed  for  the 
same.  The  two  last  of  these  issues  had  been  found  for 
the  Defendant,  and  the  question  on  that  part  of  the 
case  was,  whether  the  Defendant's  eiglith  and  eleventh 
pleas,  which  were  grounded  on  the  neglect  of  the  com* 
missioners  and  the  receiver-general,  respectively,  were 
good  or  bad  in  point  of  law  after  verdict. 

With  reference  to  the  other  three  material  issues 
above  noticed,  there  was  no  sufficient  evidence  against 
the  Defendant,  unless  Bigg  was  a  competent  witness; 
and  upon  his  being  received  as  a  witness  after  objection 
made  by  the  Defendant's  counsel,  the  jury  found  that 
Bigg  had  paid  over  to  the  receiver-general,  all  the  sums 
received  by  him  for  assessments  for  the  year  1828-9,  but 
that  he  did  not  pay  in  all  those  sums  to  the  service  of 
that  year,  the  sum  of  2430/.  only  having  been  paid  by 
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Bigg  to  the  service  of  that  year,  and  6098/.9  the 
residue  of  the  sums  so  received,  having  been  expressly 
paid  by  him  to  the  service  of  former  years,  duiing  which 
he  had  also  been  collector;  but  the  Defendant  bad  not 
been  his  surety  during  those  former  years.  It  appeared  m 
evidence,  that  that  sum  had  accordingly  been  passed  to 
the  credit  of  Big^s  account  of  those  former  years,  and 
a  receipt  given  for  the  amount  of  those  years,  his  account 
for  which  was  completely  paid  up.  The  jury  also 
found,  that  Bigg  had  lands  or  houses  after  his  allied 
default  in  paying  the  latter  sum,  of  the  value  of  121/r, 
which  could  have  been  seized  and  sold  by  the  com- 
missioners under  the  43  G.  3.  c.  99.  s.  52. ;  and  that  he 
had  goods  after  such  default  of  the  value  of  20O/.,  which 
could  have  been  seized  and  sold  by  the  commissioners ; 
but  that  the  commissioners  had  not  notice  that  B^ 
was  possessed  of  any  houses,  lands,  or  goods,  at  the 
time  of  his  default  The  jury  however  found,  that  the 
commissioners  had  reasonable  grounds  for  believing  that 
he  possessed  household  goods  at  the  time,  of  the  value  of 
200/.,  which  might  have  been  seized  and  sold. 
.  The  question  for  the  opinion  of  the  Court  was,  whe- 
ther a  verdict  should  be  finally  entered  for  the 
Plaintifis  for  the  penalty  of  the  bond  and  nominal 
damages,  and  also  for  the  said  sum  of  693/.,  or  any  and 
what  part  of  that  sum  as  damages  on  the  third  breach 
assigned  in  the  replication ;  or,  whether  the  Defendant 
was  entitled  to  have  a  verdict  entered  for  him  on  the 
issue  taken  on  the  third  breach,  or  to  judgment  on  hb 
fifth,  sixth,  seventh,  eighth,  or  eleventh  pleas ;  or  a 
nonsuit     The  case  was  argued  in  Easta*  term  1832,  by 


Taddy  Serjt  for  the  Plaintifis.  First,  the  bond  does 
not  require  a  stamp.  That  depends  on  43  G.  3.  c.  99. 
s.  13.,  3  G.  4.  c.  88.,  and  55  G.  3.  c.  184.  The  latter 
statute  exempts  bonds  given  by  collectors  or  their 
sureties,  and  excludes  any  doubt  which  might  arise  on 
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the  other  statutes  requiring  collectors'  bonds  given  in 
respect  of  the  assessed  taxes  to  be  taken  in  a  certain 
amount  And  even  those  other  statutes  contain  no 
negative  words  which  prechide  the  bond  from  being 
taken  for  something  more  (a)«  As  to  the  objection  that 
the  bond  has  not  been  given  to  his  majesty  and  his  suc« 
cessors,  in  3  G.  4.  c.  88.  there  are  provisions  applying  to 
the  receiver-general,  and  to  the  collector;  and  by  the 
provisions  applicable  to  the  collector,  the  bonds  are  not 
required  to  be  given  to  his  majesty. 

Secondly^  Bigg  was  a  competent  witness :  he  is  liable 
to  the  Defendant,  and  therefore,  does  not  relieve  him-* 
self.  It  is  alleged  that  his  liability  to  the  crown  is  pre^ 
poDderant,  because,  in  addition  to  the  sum  deficient,  be 
is  liable  to  penalties^  But  he  does  not  in  terms  con- 
tract any  liability  to  the  crown:  his  liability  is  to  the 
receiver-general :  3  G.  4.  c.  88*  And  he  came  to  shew 
himself  liable  to  the  penaltyi  The  general  rule  is,  that 
the  witness  is  competent  if  liable  on  both  sides.  An 
exception,  indeed,  has  been  made  where,  in  addition,  he 
is  liable  to  costs  on  one  side :  Jones  v.  Brooke  {b) :  But 
here  the  argument  as  to  costs  operates  in  favour  of  his 
competency,  for  his  tefstimony  goes  to  fix  his  liability  to 
the  Defendant's  costs;  and  he  is  not  called  for  the  De- 
fendant but  for  the  Plaintifis.  It  would  lead,  however* 
to  great  inconvenience  to  weigh  with  minuteness  all  the 
conflicting  motives  of  a  witness;  the  better  course,  there* 
fore^  is,  to  adhere  to  the  rule  in  Rex  v.  Bray,  (c) 

Thirdly,  the  money  has  not  been  duly  paid  to  the 
receiver-general;  for  though  it  has  been  received  and 
paid  in^  it  has  been  paid  in  to  a  year  for  which  it  ought 
not  to  have  been  paid.  The  language  of  the  bond  is^ 
"that  he  shall  xoeU  and  tndy  pay,  according  to  the  intent 
of  the  acts."    He  has  failed  to  do  this,  if  be  has  not  paid 
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to  the  service  of  the  proper  year.  To  insure  payment 
to  the  proper  service  was  the  object  of  tiie  bond.  Sap- 
pose  he  had  paid  to  the  service  of  a  year  fifty  yean 
past,  or  to  a  wrong  receiver  ?  The  receiver-general  has 
no  option,  and  cannot  transfer  from  one  account  to  an- 
other. An  improper  payment  is  equivalent  to  throwing 
the  money  away;  in  which  case,  the  Defendant's  re* 
sponsibility  could  not  be  doubted.  This  is  not  a  mis- 
taken but  a  wrongful  act,  and  it  is  for  wrongful  acts  the 
surety  is  liable.  It  is  not  the  duty  of  the  receiver^general 
to  see  that  every  year  is  paid  up  before  an  ensuing  year 
is  received ;  and  even  if  the  receiver-general  had  neg« 
lected  his  duty,  that  would  not  discharge  the  surety. 
A  payment  made,  solvitur  ad  modum  solverUisj  particu- 
larly when,  as  here,  an  appropriation  is  made  by  the 
payer.  By  the  49  G.  S.  c.  99.  s.  48.  the  receiver-general 
is  bound  to  give  a  receipt ;  the  account  is  closed,  and 
cannot  be  unravelled  without  great  inconvenience.  2%^ 
mer  v.  Long  (a)  shews  the  mode  in  which  payments  are 
to  be  applied. 

Fourthly,  if  the  receiver-general  did  not  hasten,  or 
the  commissioners  examine  the  collector,  as  found  on 
the  eleventli  and  eighth  pleas,  that  is  a  matter  for  which 
they  may  be  answerable,  but  it  does  not  discharge  the 
Defendant.  The  collector  having  been  guilty  of  a  breach 
of  duty,  it  is  no  answer  to  say  that  others  have  neglected 
their  duty  also.  The  hastening  by  the  receiver-general, 
and  the  examination  by  the  commissioners,  are  not  con- 
ditions precedent  to  the  collector's  paying;  and  the  fault 
is  not  in  the  omission  to  collect,  but  in  the  paying  to  a 
wrong  account  The  commissioners,  it  is  true,  are  the 
Plaintiffi,  and  it  is  objected  that,  having  mbcondiicted 
themselves,  they  ought  not  to  call  on  the  Defendant 
But  their  duty  was  to  examine  the  collector,  not  to  go  to 
the  receiver's  books  and  see  that  the  payment  was  made 


(a)  I  Star  A,  153. 
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to  the  right  account;  and  the  mere  laches  of  the  obligee 
does  not  discharge  tlie  obligor.  Trent  Nimgation  Com" 
pony  T.  Harley  (a),  Orme  v.  Young,  {b)  It  makes  no 
diflerence  that  the  question  arises  on  a  matter  of  public 
doty,  unless  the  legislature  or  the  bond  make  the  en« 
quiry  of  the  receiver  a  condition  precedent. 

Fifthly,  the  thirteenth  section  of  43  G.  S«  c.  99.,  does 
not  impose  as  a  condition  precedent  to  the  suit  on  the 
bond^  that  tlie  collector's  lands  and  goods  shall  all  be 
seized ;  the  commissioners  have  not  put  the  bond  in  suit 
for  more  than  the  deficiency,  and  that  is  the  object  of 
the  statute;  otherwise,  if  the  collector  had  lands  to  nevef 
so  small  an  amount,  the  commissioners  would  be  pre* 
eluded  from  suing  till  the  lands  were  sold,  though  the 
sale  might  never  make  up  the  deficiency.  And  the  act 
oniy  empowers,  does  not  require  them  to  seize.  Besides^ 
the  jury  have  found  that  the  commissioners  had  not  notice 
of  the  collector's  having  lands. 


COLLUU 
GWYNKB* 


BoDipas  Serjt  for  the  Defendant,  l^he  bond  ought 
to  have  been  stamped.  The  general  exception  in 
55  G.  3.  r.  184.,  must  be  construed  with  reference  to 
the  statutes  which  regulate  the  bonds  to  be  exempted ; 
and  this  bond  is  not  a  collector's  bond  under  the  statutes 
43  6.  8.  c.  99.  s.  13.,  and  3  G.4.  c.  88.,  because  it  has 
not  been  taken  in  the  form,  and  according  to  the  regula* 
tions  required  by  those  statutes ;  particularly  as  to  the 
amount  of  the  penalty  and  the  conditions  annexed,  (c) 

Secondly,  Bigg  was  tiot  a  competent  witness,  because 
he  had  a  judgment  against  him  at  the  suit  of  the  crown  $ 
for  43  G.  3.  c.  99.  x.  41.  enacts,  that  if  monies  in  the 
bands  of  the  collectors  cannot  be  recovered  under  thei 
warrant  of  the  commissioners,  or  the  commissioners  sholl 
n^Iect  to  issue  such  warrant,  the  amount  shall  be  re^ 


(a)  iojB0x/,35. 

(*)  I  Holtf  N.  P.  C.  84. 


(e)  See  7  Bingb.  443. 
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coverable  as  a  debt  upon  record.  And  there  is  great 
difference  between  liability  to  mesne  process  and  liability 
to  actual  judgment :  the  immediate  liability  preponder- 
ates over  the  remote;  as  with  persons  in  possession  of 
land  or  goods,  who  are  incompetent  witnesses  to  prove 
their  own  occupation  or  property.  Doe  v.  Bingham (a)\ 
Bland  v.  Andey,  {b)  So  bail  are  not  competent  to 
give  evidence  for  the  Defendant,  though  they  may  re- 
cover over  against  him ;  their  immediate  interest  being 
to  get  rid  of  the  suit.  And  Bigg^s  lands  and  chattels 
would  be  freed  from  any  extent  on  the  judgment  of  the 
crown  by  the  judgment  against  the  Defendant,  and  satis- 
faction entered  on  it  Bigg  has  also  a  preponderant 
interest  against  the  Defendant  in  respect  of  liability  to 
penalties  and  interest  accruing  thereon,  under  the  sta- 
tute S  G.  4.,  which  will  be  discharged  by  satisfaction  on 
the  judgment  against  the  Defendant 

Thirdly  and  fourthly.  The  condition  of  the  bond  as 
to  payment  has  been  discharged  by  the  conduct  of  the 
receiver-general  and  the  commissioners.  The  condition 
referring  to  the  statute,  its  effect  is  the  same  as  if  the 
regulations  of  the  statute  had  been  inserted  in  the  con- 
dition; and  those  regulations  have  not  been  pursued 
by  the  commissioners^  particularly  as  to  the  examin- 
ation of  the  collector,  and  the  order  to  pay.  required 
by  3  G.  4.  c.  88.  regulations  3,  4.  The  performance  of 
their  duties  by  the  commissioners  is  a  condition  pre- 
cedent to  the  collector's  paying  the  receiver ;  and  the  re- 
ceiver-general was  bound  to  examine  the  duplicates  and 
certificates  given  by  the  collector,  and  to  ascribe  the  pay- 
ments to  the  right  year.  In  Farr  v.  Mollis  (c)  the  re- 
quisition of  the  magistrates  to  the  collector  of  county  rates 
to  pay  over  the  rates,  was  alleged  as  a  condition  precedent 
to  the  liability  of  a  surety  on  a  bond  conditioned  for  due 


(a)  4  B.  ^  Aid.  67a.        {b)  %N^R.  z^i^       (s)  ^B.^C.m* 
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payment  by  the  collector.  The  eighth  and  eleventh 
pleas,  therefore,  are  sufficient,  and  an  answer  to  the 
action,  by  shewing  the  neglect  of  conditions  precedent. 

Fifthly,  The  lands  and  goods  of  the  collector  ought 
to  have  been  seized  before  this  action  was  brought :  the 
issue  on  the  sixth  plea  is  on  the  neglect  to  seize,  not  on 
the  notice.  But  the  commissioners  cannot  require  to 
have  notice :  they  are  bound  to  enquire,  and  act  upon 
their  belief.  In  Peppin  v.  Cooper  {a)  it  was  assumed  by 
the  Judges  that  the  omission  to  seize  the  goods  of  the 
collector  who  had  made  default,  was  a  discharge  of  the 
bond.  And  there  is  no  way  in  whiclh  the  value  of  the 
land  can  be  ascertained  except  by  sale. 


18SS. 


COLUNS 
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Taddy^  in  reply,  was  relieved  from  the  objection  as  to 
the  stamp.     As  to  the  competency  of  the  witness  Bi^^ 
his  liability  cannot  be  compared  to  that  of  bail  or  tenant 
in  possession,  for  both  are,  in  some  sort,  parties  to  the 
cause,  and  their  loss  will  be  immediate.     So  in  Bland 
V.  Andey^  the  execution  which  the  action  was  brought 
to  impeach,  was  an  execution  against  the  witness  ob- 
jected to,  giving  him  therefore  an  immediate  interest  in 
the  verdict.     The  present  case  is  not  of  that  nature ;  for 
though  it  is   contended  that  the  sum  for  which  the 
witness  would  have  shewn   himself  liable,  becomes  a 
debt  on  record,  he  is  not  released  from  that  debt  by  a 
judgment  against  the  surety,  for  the  Court  might  still 
issue  process  against  him,  and  reimburse  the  surety. 
And  the  judgment  in  this  cause  would  not  be  evidence 
to  discharge  Bigg  from  any  claim  by  the  crown  for  in- 
terest accruing  on  penalties.     As  to  the  objection,  that 
the  collector  is  not  bound  to  pay  over  till  ordered  to  do 
so  by  the  commissioners,  the  collector  is  bound  to  pay 
over  to  the  receiver-general  quarterly,  whether  he  is 
ordered  by  the  commissioners  or  not,  and  oftener  if  or- 


(a)  %B.^  Ald.Mi. 
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dered  by  tbem.    3  G.  4.  c.  88.     Regalations  7.  No.  1. 
Regulations,  8,  ^. 

The  issue  upon  the  seventh  plea  is  in  effect  found  for 
the  Plaintiff,  and  there  is  nothing  in  the  fifth,  sixth, 
seventh,  eighth,  or  eleventh  pleas,  which  can  operate  as 
a  condition  precedent  to  the  putting  this  bond  in  suit  fiir 
the  deficiency.  In  Peppin  v.  Cooper  the  facts  were  alto- 
gether difierent  firom  those  in  the  present  case;  the 
question  turned  on  the  sale  of  the  goods  of  a  surety  wbo 
was  also  a  collector ;  and  the  language  of  the  Judges  most 
be  taken  with  reference  to  that  question.  No  doubt  if  hinds 
are  seized,  they  must  be  sold  before  the  bond  is  put  in 
suit,  but  it  does  not  follow  that  the  bond  shall  not  be  pat 
in  suit  till  every  portion  of  land  and  item  of  furniture 
has  been  sold.  To  consider  the  sale  a  condition  pre- 
cedent to  that  extent,  would  be  a  construction  of.the 
act  too  inconvenient  to  be  adopted.  In  Farr  v.  Hdlis^ 
the  only  question  was,  whether  the  requisition  of  the 
magistrates  should  have  been  alleged  to  have  been  made 
by  an  order  of  Court,  and  the  case  has  no  bearing  upon 
the  present.  If  the  argument,  that  the  neglect  of  the 
commissioners  discharges  the  Defendant  be  ill  foanded, 
there  is  the  less  ground  for  the  same  argument  in  respect 
of  the  conduct  of  the  receiver-general. 

Cur,  adv.  vuU. 


TiNDAL  C.  J.  Upon  this  special  case  various  ob- 
jections have  been  taken  on  the  part  of  the  Defendant 
against  the  right  of  the  Plaintifis  to  recover  on  the 
bond  stated  in  the  declaration,  whereof  two  are  ob- 
jections against  the  evidence  offered  and  received  at  the 
trial  of  the  cause.  It  is  objected,  in  the  first  place,  that 
the  bond,  not  being  stamped,  was  not  producible  in 
evidence;  and  secondly,  that  Bigg^  the  collector,  was 
not  an  admissible  witness  upon  those  issues  on  which 
he  was  called  as  a  witness  by  the  Plaintiffs.  As  these 
objections  go  to  the  maintenance  of  the  action  generally, 

it 
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it  may  be  advisable  to  take  them  first  in  order  before  we 
proceed  to  the  rest 

The  objection  on  the  ground  of  the  want  of  a  stamp, 
rests  on  the  argument,  that  thid  bond  cannot  be  held  to 
be  within  the  exemption   of  the  general  stamp  act, 
55  G.  S.  c.  184.,  ^^as  a  bond   given   by  collectors   of 
assessed  taxes,  and  their  sureties,  for  the  due  payment 
of  monies  collected  by  them,  or  otherwise  relating  to 
their  officers,"  because  it  is  not  a  bond  given  in  con- 
formity with  the  directions  of  the  43  G.  8.  c.  Q9»  s.  IS., 
nor  with  those  of  3  G.4.  c.  88.    It  is  argued  that  the 
bond  is  not  authorized  by  the  former  act,  inasmuch  as 
the  penalty  exceeds  the  amount  of  the  duty  assessed  for 
th^  district ;  we  think,  however,   the  direction  of  the 
13th  section  of  that  act,  that  the  collector  should  give 
security  to  the  commissionei*s  ^^  equal  to  the  amount  of 
the  whole  duty  and  sums  of  money  assessed  in,  and  to 
be  collected  in  each  district  or  place,"   is  viitually  com- 
plied with  by  a  security  given  in  such  sum  as  is  large 
enough  to  include,   though   it   may  exceed  the  exact 
amount  of  such  duties.     Such  is  the  natural  meaning 
of  the  words  above  referred  to,  and  if  any  other  mean- 
ing bad  been  intended,  we  think  the  form  of  expression 
usually  met  with  in  acts  of  the  legislature,  of  a  sum 
**  not  exceeding  the  amount,"  &c.   would  not  fail  to 
have  been  employed.     It  is  however  further  objected, 
that  the  bond  ought  to  have  been  given  to  his  Majesty, 
his  heirs  and  successors,  according  to  the  3  G.  4.  r.  88. 
No.  1.  of  Rules  and  Regulations,  art.  8.;  and  that  the 
present  bond  not  being  made  to  the  King,  but  to  the 
commissioners,  cannot  be  held  to  fall  within  the  ex- 
emption of  the  preceding  acts.     But  the  whole  of  the 
rules  and  regulations  comprised  within  No.  1.  relate  to 
the  office  of  receiver-general ;  and  the  8th  clause,  which 
is  particularly  relied  on,  appears  to  be  confined  to  the 
cases  of  ^'  bonds  entered  into  with,  or  taken  from  the 
receiver-general,  or  with  or  from  any  other  persons  to 

be 


183S. 


558 


CASES  IN  HILARY  TERM 


1839. 


be  appointed  under  that  act,  or  their  sureties,  to  remit 
the  monies  arising  by  the  taxes  granted  by  the  said 
acts,  or  any  of  them,  or  any  other  duties  under  the  ma- 
nagement of  the  commissioners  for  the  affairs  of  taxes;" 
an  enactment  which  does  not  appear  by  any  reasonable 
intendment  to  comprehend  the  case  of  a  bond  given  by 
the  collector  and  his  security.  By  tlie  former  statute, 
the  43  G.  3.,  this  bond  had  been  expressly  directed  to 
be  given  to  the  commissioners,  and  there  are  no  words 
in  the  rules  and  regulations  No.  1.,  which  at  all  import 
a  repeal' of  the  former  statute  in  this  respect,  or  indeed 
which  relate  to  collectors'  bonds  at  all.  We  therefore 
think  the  bond  given  in  the  present  case  to  the  com- 
missioners, is  a  valid  bond,  and  that  it  is  exempted  from 
the  stamp  duty,  both  by  the  general  clause  of  exemptioo 
in  55  G.  3.  c.  184.,  and  also  by  the  express  enactment  of 
the  43  G.  3.  C.99.  s.lS. 

The  next  objection  taken  at  the  trial  was,  to  the  com- 
petency of  Bigg  the  collector,  as  a  witness  on  the  part  of 
the  Plaintiffs.  As  to  which  the  objection  shaped  itself 
thus ;  first,  it  was  said  he  had  an  immediate  interest  in 
the  event  of  this  suit,  because,  under  the  43  G.  3.  c,  99. 
5.  41.,  all  the  arrears  of  sums  collected,  which  cannot  be 
recovered  under  the  warrant  of  the  commissioners,  are 
made  recoverable  as  a  debt  upon  record  to  the  King. 
It  was  therefore  contended,  that  a  verdict  and  judgment 
against  Gwynne^  the  surety  in  this  action,  would  have  the 
effect  of  removing  the  lands  and  goods  of  the  witness  from 
the  process,  or  from  the  actual  possession  of  the  crown. 

In  the  first  place  it  is  to  be  observed,  that  on  the 
general  question  of  his  interest  in  the  event  of  the  suit, 
he,  in  fact,  stands  indifferent;  for  he  is  liable  on  his 
bond  to  the  commissioners  for  the  amount  of  tlie  arrears, 
if  this  action  should  fail;  and  he  is  liable  to  the  Defend* 
ant  in  precisely  the  same  amount,  if  this  action  should 
succeed,  and  the  Defendant  pays  the  arrears.  And,  in 
answer  to  the  particular  shape  which  the  objection  now 
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assumes,  it  appears  to  us  that  it  is  not  the  judgment 
against  this  Defendant,  but  the  satisfaction  of  such  judg- 
ment by  the  Defendant^  which  would   have  the  effect 
contended  for ;  because,  notwithstanding  the  judgment 
against  Gm/nne^  the  process  of  the  crown  would  still  re^ 
main  in  force  against  the  person,  lands,  and  goods  of 
Bigg  until  actual  payment  of  the  debt.     The  obtaining 
such  judgment,  therefore^  is  one  step  only  towards  such 
an  efiect;  it  is  by  no  means  the  immediate,  or  even  the 
necessary,  cause  of  such  a  consequence.     The  witness, 
therefore,  does  not  stand  in  the  situation  of  the  tenant  in 
possession  in  ejectment^  who  cannot  be  called  by  the 
Defendant,  because  the  witness  is  necessarily  and  im** 
mediately  concerned  in  interest;  for  a  verdict  and  judg- 
ment against  the  Defendant  would,  of  necessity,  and 
without  any  further  step,  be  the  means  of  removing  the 
witness  from  his  tenancy.     In  all  the  cases  put  in  argu- 
ment, the  interest  of  the  witness  in  the  event  of  the  suit 
is  certain,  immediate,  and  necessary ;    in  this  case,  a 
judgment  against  the  Defendant  would  not  have  any 
certain,  immediate,  or  necessary  effect  on  the  interest  o( 
Biggi  on  the  contrary,  it  may  never  have  any  effect  at 
ail.    But  it  was  argued  that  Bigg  was  interested  di-' 
rectly  in  the  event  of  the  suit,  inasmuch  as  under  No.  8i 
Rules  and  Regulations,  3  G.  4.,  he  was  liable  to  a  penalty 
of  50/.  if  he  did  not  pay  in  the  money  collected  by  him 
on  a  day  ordered  by  the  receiver-general,  and  a  fur-* 
ther  penalty  at  the  rate  of  5  per  cent,  per  annum  for  thei 
whole  sum  by  him  detained.     And  it  is  contended  that 
the  witness  is  interested  in  proving  what  he  was  called 
to  prove,  that  his  payments  were  made  in  satisfaction  of 
the  earlier  arrears,  and  not  those  of  the  last  year  of  1828, 
so  as  to  avoid  the  penalty  of  further  arrears  of  interests 
But  we  think  the  judgment  obtained  against  the  De- 
fendant on  this  point,  by  means  of  the  evidence  of  Bigg, 
could   not   be  made  available  by  Bigg  himself  in  his 
Vol.  IX.  O  o  own 
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dwn  favour,  in  case  any  subsequent  action  shoald  be 
brought  against  him  for  the  penalty  of  the  arrears  of 
interest:  Smith  v.  Prager.  {a)  Such  action,  as  it  appears 
to  us,  would  be  decided  upon  the  evidence  produced  by 
the  crown  as  to  the  non*payment  by  him  of  the  arrears 
on  the  day  fixed  by  the  receiver-general ;  and  by  any 
evidence  on  the  part  of  the  Defendant,  other  than  the 
production  of  the  judgment  in  this  cause,  of  actual  pay* 
ment  of  such  arrears  either  by  himself  or  the  surety. 
We  therefore  thinic  the  objection  as  to  the  competency 
of  Bigg  ought  not  to  prevail. 

As  a  verdict  has  been  found  for  the  Defendant  upon 
the  issues  raised  on  the  eighth  and  eleventh  pleas,  it 
will  be  more  convenient  to  consider  next,  the  objections 
raised  by  the  Plaintiffs  to  the  validity  of  those  pleas: 
for  unless  those  pleas  are  bad  in  law,  so  that  the 
Plaintifl^  are  entitled  to  their  judgment  non  dbtUaiie 
veredicto^  the  consideration  of  the  further  objecdons 
raised  on  the  part  of  the  Defendant  would  become  un- 
necessary. The  eighth  plea  states  in  eflRect,  that  the 
commissioners  did  not,  at  the  times  in  the  statute  men- 
tioned, call  Bigg  before  them  and  examine  him  upon 
oath,  and  assure  themselves  of  the  sums  paid  to  him  as 
such  collector,  or  make  any  order  thereon  for  the  pay- 
ment of  the  sums  to  the  receiver  general ;  upon  which 
allegation  the  Plaintiff  takes  issue  in  his  replication.  This 
plea  is  drawn  upon  the  assumption  that  the  compliance 
with  the  directions  given  to  the  commissioners  by  the 
thirty-ninth  section  43  G.  3.  r.  99.,  forms  a  condition 
precedent  to  the  right  of  the  commissioners  to  put  the 
bond  in  suit.  For  unless  these  acts  to  be  done  by  the 
commissioners  form  a  condition  precedent  by  the  posi- 
tive enactment  of  the  statute,  the  Defendant  cannot  avail 
himself  of  the  non-performance  of  acts  not  made  a  part 


{a)  7  r.i^.  «o. 
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of  the  condition  of  the  bond  itself.     We  are  all  of  opi- 
nion, however,  that  the  proper  construction  of  that  sec- 
tion is,  to  treat  it  as  directory  only;  as  containing  a 
direction   to  the  commissioners  very  useful  in  itself; 
having  for  its  immediate  object  the  further  security  of 
the  revenue,  by  enabling  the  commissioners  from  tiaus 
time  to  investigate  the  state  of  the  collector's  accounits, 
and  to  ascertain  whether  his  payments  keep  pace  with 
bis  receipts.     The    commissioners,   therefore,   in  not 
obeying  so  useful  a  direction,  may  have  made  them- 
selves reqK>nsible  for  carelessness  and  negligence.     But 
to  hold  their  compliance  or  non-compliance  with  the 
direction,   a  condition  on  which  the  bond  was  to  be 
available  or  not,  would,  as  it  appears  to  us,  exactly  con- 
travene the  very  object  and  design  for  which  the  pro- 
vision itself  was  introduced,  namely,  the  giving  addi-* 
tional  certainty  and  security  for  the  payment  over  of  the 
duties  collected.     But  the  argument  on  this  plea  has 
rested  mainly  upon  the  ground,  that  until  the  collector 
has  been  called  before  the  commissioners  and  examined 
by  them,  and  an  order  has  been  made,  no  time  for  tlie 
payment  of  the  duties  received  by  him  can  be  held  to 
have  been  fixed   or   af^inted,   and   consequently  no 
breach  of  the  condition  ^^  for  the  payment  by  him  upon 
the  days  and  at  the  times  by  the  said  acts  appointed  for 
the  payment  thereof  can  be  held  to  have  been  in- 
curred.    Upon  reference,  however,  to  various  parts  of 
49  6.  3*  and  the  S  G.  4«,  times  for  payment  to  the  re- 
ceiver may  be  fixed  under  the  provisions  therein  con-' 
tained,  without  any  reference  to  and  quite  independent 
of  the  particular  provisions  on  which  the  plea  is  framed, 
for  investigating  the  state   of  the  accounts,   and  for 
hastening  the  payment  by  the  collector.     See  particu- 
larly forty-eighth  section  of  43  G.  3.,  the  3  G.  4.  No.  1. 
Rules  and  Regulations,  art.  7.    And  again^  No.  2.  Rules 
and  Regulations,  art.  2. ;  in  all  which  cases  payments  are 
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directed  to  be  made  at  the  office  of  the  receipt  of  the 
receiver  genera],  at  times  fixed  for  that  purpose,  quite 
independently  of  any  previous  examination  by  the  com- 
missioners or  any  order  made  thereon.  The  plea, 
therefore,  neither  shews  by  express  averment  tliat  there 
was  any  impossibility  to  pay  "  upon  the  days  and  at  the 
times  by  the  said  acts  appointed  for  the  payment  there- 
of^" nor  does  it  state  any  facts  inconsistent  with  tlie 
practicability  of  such  payment  being  made.  We  tliere- 
fore  think  the  allegations  in  the  plea  do  not  amount  to 
a  discharge  from  the  performance  of  the  condition  ;  but 
merely  shew  a  neglect  on  the  part  of  the  commissioners 
to  make  the  examination  and  issue  the  orders,  if  such  in 
fact  had  become  necessary. 

The  11th  plea  states  in  substance,  that  although  a 
large  sum  of  money  came  to  the  hands  of  Bi^^  yet  the 
receiver-general  did  not  call  upon  and  hasten  him  to 
make  payment  of  the  same.  It  is  unnecessary  to  state 
in  detail  the  grounds  upon  which  we  hold  this  plea  also 
to  be  insufficient  as  a  legal  bar  to  the  action  ;  as  they  are 
precisely  the  same  in  principle  as  those  which  have  been 
just  stated  with  respect  to  the  8th  pica.  We  come, 
therefore,  to  the  three  remaining  pleas,  upon  which 
points  have  been  raised  for  our  consideration. 

The  2d  plea  is  a  plea  of  general  performance,  on  which 
the  PInintiif  has  assigned  for  one  of  his  breaches,  *'  that 
Bigg  had  not  duly  paid  over  to  the  receiver-general  the 
monies  received  by  him  as  collector  of  the  assessed 
taxes  for  the  said  division,  in  respect  of  the  rates  and 
assessments  mentioned  in  the  condition,  viz,  for  the  year 
1828-9."  This  involves  the  main  question  between  tiie 
parties,  viz.  whether  the  payment  by  Bigg  to  tlie  re- 
xieiver-general,  of  all  the  sums  received  by  him  for 
Assessments  for  the  year  1828-9,  but  the  not  paying  in 
all  these  sums  to  the  service  of  that  year,  but  on  the 
contrary,  the  paying  in  the  sum  of  693/.,  part  thereof 
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expressly  to  the  service  of  former  years,  during  winch 
he  had  been  collector,  was  a  satisfaction  of  the  condition 
of  the  bond ;  and  we  think  such  payment  is  not  ^^  a 
duly  paying  over  to  the  receiver-general,"  wiUiin  the 
meaning  of  the  condition.  The  two  acts  so  often  referred 
to  evidently  contemplate  that  the    money    raised   by 
assesKments  in  a  given  year  shall  be  paid   for  the  ser- 
vice of  that  year,  and  no  other.     Indeed,  they  are  mani- 
festly framed  upon  a  supposition,  that  a  new  collector 
will  be   appointed  for  each  succeeding  year.     If  the 
receipts  of  a  given  year  are  not  to  be  considered  as  ap- 
propriated to  the  service  of  the  same  year,  it  is  obvious, 
that  if  any  deficiency  occurs  on  the  part  of  the  collector 
in  the  account  with  the  receiver  for  the  current  year  for 
which  the  duties  have  actually  been  collected,  a  second 
assessment  must  take  place  upon  the  inhabitcints  of  the 
same  parish  or  place,  to  make  good  such  deficiency.    If 
the  collector  has   left   the  arrears  of  the  former  year 
unsatisfied,  and  attempts  to  make  good  such   deficiency 
from    the  monies  collected  for  the  current  year,    the 
hardship  is  as  great  on  the  parish  as  if  he  had  appro- 
priated it   for  his  own    private  purposes.      And  it  Is 
exactly  to  prevent  the  hardship  cast  upon  the  parish  by 
the  misappropriation  of  the  collector,  that  the  statutes 
direct  a  security  to  be  taken   upon   his  appointment. 
But  as  the  Defendant  would  manifestly  be  answerable 
in  case  of  the  misappropriation  of  the  duties,  why  should 
he  not  also  in  case  of  the  wrongful  payment  of  them 
to  the  receiver  ?     It  is  argued,  that  it  was  the  fault  of 
the  commissioners,  or  of  the  receiver,  that  the  one  had 
not  made  out  the  proper  certificate  and  order  for  pay- 
ment under  3  G.  4.  c.  88.,  in  which    case  the  receiver 
could  not  have  carried  the  money  to'  any  other  than 
the  proper  account,  and  that  the  commissioners  oufrht 
not  to  avail  themselves  of  their  own  omission.     It  may 
be  admitted  that  the  commissioners  had  been  negligent* 
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but  the  non-compliance  by  them,  or  by  the  receiver, 
with  the  duties  imposed  upon  them  by  the  statote, 
cannot,  on  the  other  hand,  excuse  the  collector  for  *^  the 
improperly  paying,"  as  the  jury  iiave  expressly  found 
that  he  did,  the  sum  of  693L  which  had  been  collected 
for  the  year  1S28-9,  to  the  service  of  former  years. 
This  *•  improper  payment"  is  the  voluntwy  act  of  the 
collector ;  for  had  he  found  the  money  expressly  for  the 
current  year,  tlie  receiver-general  could  not  have  made 
the  appropriation  which  is  now  complained  oil  The 
collector  therefore  appearing  to  us,  by  his  own  voluntary 
act,  to  have  made  a  wrongful  payment,  we  think  the 
surety  is  liable  for  the  amount  of  such  payment,  under 
the  terms  of  the  condition  of  the  bond. 

There  remain  only  two  other  points  reserved  upon 
this  case,  viz.  whether  Bigg  had  lands  which  the  com- 
missioners could  have  seized  and  sold  under  43  &  5. 
c.  99.  5.52.  And  whether  he  had  goods  which  they 
might  have  seized  and  sold.  These  questions  arise 
upon  the  fifth,  sixth,  and  seventh  pleas ;  the  fifth  plea 
stating,  that  Bigg  demanded  and  collected  all  the  assess- 
ments, and  that,  from  that  time  hitherto,  he  had  lands, 
goods,  and  chattels  within  the  jurisdiction  of  the  com- 
missioners, of  which  they  had  notice,  and  which  ougbt 
to  have  been  seized  and  sold  by  them,  but  which  they 
neglected  to  do ;  the  other  two  pleas  stating  the  same 
in  substance  as  to  the  goods  of  the  collector.  Now,  the 
jury  find  specially  upon  the  issues  raised  on  these  pleas, 
that  Bigg  had  lands  or  houses  after  his  alleged  defaalt, 
of  the  value  of  121/.,  which  could  have  been  seized  and 
sold  by  the  commissioners  under  the  43  G.S.  c.  99.  &52.; 
and  that  he  had  goods  after  such  default  of  the  value  of 
200/.,.  which  could  have  been  seized  and  sold  by  the 
commissioners.  But  they  further  find  that  the  com- 
missioners had  not  notice  that  Bigg  was  possessed  of 
any  houses,  lands,  or  goods  at  the  time  of  his  default, 
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but  that  they  had  reasonable  grounds  for  believing  that 
he  possessed  household  goods  at  that  time  of  the  value 
of  200^9  which  might  have  been  seized  and  sold. 

The  Defendant  contends,  that  under  the  proviso  con- 
tained in  the  thirteenth  section  of  the  43  6.  3.,  the  sale 
of  the  lands  and  goods  so  found  to  belong  to  the  col- 
lector must  precede  the  commencement  of  the  action 
against  the  surety ;  and  reii&s  upon  the  dictum  of  the 
Chief  Justice  of  the  King's  Bench  in  giving  his  judg- 
ment in  Peppin  v.  Cooper  (a),  as  an  authority  for  that 
proposition.     That  dictum,  upon  referring  to  the  facts 
of  the  case  then  under  judgment,  appears  to  us  scarcely 
to  warrant  the  conclusion   contended  for;  it  appears, 
however,  to  us  to  be  unnecessary  to  decide  that  point : 
for  we  all  agree  in  opinion,  that  the  sale  of  the  collector's 
lands  and  goods  can  only  form  a  condition  precedent  to 
the  right  to  put  the  bond  in  suit  against  the  surety,  when 
the  existence  of  such  property  of  the  collector  is  known 
to  the  commissioners  at  the  time  of  commencing  the 
action.     A  determination  to  the  contrary  would  make  it 
necessary  for  the  commissioners  to  forbear  so  long  to 
pat  the  bond  in  suit,  that  all  the  benefit  of  it  would,  in 
many  cases,  be  lost  both  against  the  collector  and  the 
surety.    It  is  true,  the  necessity  of  notice  to  the  com- 
missioners is  not  expressly  made  part  of  the  legislative 
enactment,  but  it  is  necessarily  to  be  implied  by  the 
nature  of  the  provision  itself,  which  must  have  con- 
sidered goods  and  chattels   unknown  to  the  commis- 
sioners as  upon  the  same  footing  as  if  they  had  not 
existed. 

As  to  the  subsequent  finding  of  the  jury,  '^^  that  the 
commissioners  had  reasonable  grounds  for  believing  thai 
the  collector  had  household  goods;"  such  finding, 
neidier  by  the  rules  of  pleading,  nor  in   the   natural 
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meaning  of  the  words  themselves,  can  supply  the  waat  of 
actual  notice  or  knowledge:  it  does  not  even  auiouot  to 
an  assertion  of  actual  belief  in  the  commissiooers*  Upoa 
the  whole,  tlierefore,  we  think  the  judgment  must  be 
entered  for  the  Plaintiffs,  with  the  assessment  of  damages 
to  the  amount  of  695/.,  upon  tlie  breach  of  the  cooditioa 
tbiffdiy  assigned  in  the  replication. 

Judgment  for  the  PiaiotiflCu 


Jan.  If* 


Barratt  V.  PuiCE., 


.»^  ^I^HE  question  io  this  case  was,  whether  the  Defendaal 

therifr  has  was  entitled  to  be  discharged  out  of  custody  in  this 

ille^lly  ar-  aciion,  he  having  been  detained  by  the  sheriffs  of  Londm 
fendant  in  one  uoder  dca*  sa.  issued  at  the  suit  of  the  Plaintiff,  which 
action,  be  can-  Jiad  been  lodged  with  them  before  the  time  of  their 
^      ^h"^  '"^  arresting  the  Defendant  upon  niesne  process  issued  at 

the  suit  of  miother  plaintifil 

The  arrest  in  the  former  action  bad  been-  made  by 
one  Eiciard  Jackson^  the  son  and  assistant  of  William 
Jackson^  one  of  the  Serjeants  at  mace  to  the  sheriffii  of 
Jjondon,.  At  the  lime  of  such  arrest  the  warrant  was 
held  by  fV,  Jackseti^  to  whom  it  was  directed,  not  hf 
lUeherd  Jackson  I  but  aftet*  Richard  Jackson  had  arrested 
the  Defeddant  without  any  warrant,  he  delivered  him 
Mo  the  custody  of  a  police  officer  under  a  false  cbai;ge 
of  felony,  and  then  brought  bis  father  to  the  police 
station,  and  tlie  father,  by  handing  tlie  warrant  over  to 
the  8on>  endeavoureil  by  fraud  to  make  the  arrest  appear 
to  have  been  liegal.  On  the  ground  of  such  fraud  on 
the  part  of  the  sheriff's  officer,  and  his  son,  one  of  the 
learned  Judges,  on  an  application  made  before  him  in 
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Tftcation,  ordered  the  Defendant  to  be  discharged  From 
that  arrest.  But  the  Defendant  being  detained  under 
the  ca,  so.  issued  by  Barraity 

Wilde  Seijt.  obtained  a  rule  nisi  to  discharge  him 
from  this  detainer,  on  the  ground  that  the  apprehension 
by  the  sheriff  in  the  former  action  being  illegal,  the  same 
sheriff  could  not  justify  a  subsequent  detainer. 

Bompas  Serjt.,  who  shewed  cause,  relied  on  Howson 
V.  Walker,  and  Crowden  v.   Widier{a).     There  it  ap- 
peared that  one  Heme  had  got  over  some  pales,  and 
thrown  up  the  sash  of  the  defendant's  window,  to  get 
into  the  house,  and  afterwards  broke  open  an  inner 
door,  in  order  to  arrest  him ;  and  all  this  without  any 
warrant  directed  to  himself;  and  accordingly  did  arrelt 
the  defendant  at  the  suit  of  Howson.    The  plaintiff's 
attorney  being  sent  for,  and  finding  Hern^s  mistake 
and  irregularity,  sent  for  one  William  Home,  to  whom 
the  warrant  was  really  directed,  and  gave  him  charge  of 
the  defendant ;  and  Home  having  another  writ  against 
him  at  the  suit  of  Crawden,  carried  him  to  Aylesbury 
gaol,  and  charged  him  with  btdh  these  actions.     Upon  a 
motion  to  discharge  the  defendant  out  of  custody,  in 
both  actions,  and  for  an  attachment  against  Heme,  it 
was  held   by  the  Court  that  a  defendant  illegally  in 
custody  at  the  suit  of  one  plaintiff,  was  not  privileged 
from  arrest  at  the  suit  of  another,  unless  there  were 
some  collusion.   Bompas  therefore  contended  that  thongfa 
an  arrest  be  illegal,  a  subsequent  detainer  in  another 
action  is  justified,  except  in  the  case  of  a  party  privileged 
from  arrest;  and  referred  also  to  Spence  v.  Sluart{b% 
Domes  V*  Cbippc7ulale{€\  Barclay  and  Others  v.  FiBiber{d\ 
and  the  authorities  collected  in  1  ChkU  Rep*  679. 
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Wilde.  The  principle  to  be  deduced  from  all  tbe 
cases  U,  that  if  the  sheriff  be  no  party  to  tlie  illegal 
apprehension,  he  may  justify  a  subsequent  detaiaer  for 
a  legal  claim ;  but  if  he  be  either  party  or  privy  Co  the 
illegal  apprehension,  he  cannot  justify  a  subsequent 
detainer.  In  Howsofi  ▼•  Walker  the  sberiflTs  officer  who 
detained  tbe  defendant  was  entirely  unconnected  with 
Hemey  who  arrested  him,  and  was  not  privy  to  the 
arrest.  In  all  the  other  cases  referred  to,  either  the 
apprehension  was  legid  at  the  outset,  and  set  aside  for 
some  collateral  matter,  or  if  illegal,  the  sheriff  who  de- 
tained was  not  connected  with  the  sheriff  who  arrested. 
But  in  Birdi  v.  Prodger  (a),  where  an  attachment  for 
non-payment  of  money  to  A.  having  been  issued  against 
jB.  from  the  Court  of  Common  Pleas,  and  tbe  process 
being  in  the  hands  of  an  officer,  who  had  not  been  id>le 
to  fierve  B.  therewith,  jB.  was  met  by  A.  in  the  street, 
and  carried  by  violence  to  the  chambers  of  C,  who  was 
A.*s  attorney,  and  there  detained  while  the  origintl 
process  was  sent  for  and  served  upon  him ;  the  officer 
also  was  sent  for  (but  not  by  A.) ;  and  on  &'s  leaving 
the  chambers  of  C.  he  was  arrested ;  the  Court  held, 
that  that  arrest  was  illegal,  and  dischai^ed  R, 

CuTm  adv.  ndi. 


TiNDAL  C.  J.,  after  stating  tbe  facts  as  ante^  p.  566., 
proceeded,  — 

The  question  now  arises,  Whether  the  same  sheriffs 
can  legally  detain  the  Defendant  in  eostody  under 
another  writ  which  they  held  against'  him  at  tbe  tine 
of  such  illegal  arrest  ?  And  we  are  of  opinion  that  they 
cannot;  and  the  ground  on  which  this  opinion  isfonned, 
is  shortly  this^  -^  that  the  first  arrest  was  illegal  by  tbe 
wrongfiil  act  of  the  sheriff  himself.     In  two  of  tlie  cases 
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cited  on  the  part  of  the  PlaintiiF,  viz.  Daoies  t.  ChippeU"  ]  899. 
dale,  and  Barclay  and  Others  v.  Faber^  it  was  held*  diat 
although  the  defendant  was  entided  to  his  discharge  out 
of  custody  upon  the  original  arrest  at  the  suit  of  A,^  he 
was  not  entitled  to  be  discharged  also  from  a  detainer 
sabseqaently  lodged  with  the  same  sheriff  against  him 
by  A,  whilst  in  custody  under  the  former  writ.  But  in 
both  those  cases  the  arrest  was  not  an  illi^al  act  an  the 
part  of  tite  sheriff:  in  each  case  the  sheriff  bad  acted  in 
strict  conformity  with  his  duty  in  obeying  the  writ, 
thoogh  upon  objections  taken  to  the  affidaivit  under 
which  the  defendant  had  been  held  to  bail  in  the  action 
at  the  suit  of  A.^  the  Court  thought  him  entitled  to  his 
discharge.  Those  cases  we  think  will  not  govern  the 
present,  where  the  party  is  under  an  illegal  imprison- 
ment by  the  act  of  the  sheriff's  officer,  that  is»  for  this 
purpose  by  the  act  of  the  sheriff  himself.  But  the 
Plaintiff  relies  on  the  case  of  Howboh  v.  Walker  (a),  as 
dedsive  in  his  favour*  Upon  looking,  however,  at  the 
facts  of  that  case,  we  think  it  is  distinguishable  from 
the  present.  In  that  case  Hemcj  who  broke  into  the 
boose,  and  made  the  arrest,  does  not  appear  to.  have 
been  connected  with  the  sheriff's  officer  who  held  the 
warrant  and  afterwards  made  the  arrest  under  it.  In 
the  first  place  no  warrant  whatever  had  been  made  out 
to  Heme,  Again,  when  Htmse^  the  sheriff^s  officer  to 
whom  the  warrant  in  that  action  was  directed,  heard  of 
the  transaction,  he  went  to  the  Defendant,  and  having 
another  warrant  also  against  him  At  the  snit  of  CramdeHj 
carried  him  to  gaol,  and  charged  him  with  both  those 
actions.  The  sheriff's  officer,  therefore^  did  nothing  to 
identify  himself  with  Heme.  The  illegal  arrest  of  the 
Defendant  by  Heme^  was  no  act  of  the  officer  or  the 
sberifl^  but  the  act  of  a  stranger ;  the  taking  the 
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fendant  to  prison  and  charging  hiofi  in  the  action  at  tie 
suit  of  Cramden^  was  in  fact  a  new  arrest,  rather  than  a 
detainer;  and  there  was  no  more  objection  to  ilie 
sheriiTs  arresting  the  Defendant  in  this  second  action, 
because  at  the  time  he  found  him  he  was  iliegall}'  im- 
prisoned, than  if  he  had  found  him  at  large. 

The  principle  to  be  derived  from  the  cases  appears  to 
be,  that  where  the  sheriiF  arrests  the  Defendant  io  one 
action,  it  operates  virtually  as  an  arrest  in  all  the  actions 
in  which  the  sheriff  holds  writs  against  him  at  the  time: 
for  it  would  be  only  an  idle  and  useless  ceremony  to 
arrest  the  Defendant  in  the  rest;  it  would  be  ^^  actum 
agere:^  and  this  detainer  will  hold  good,  though  tbe 
Court  may,  upon  collateral  grounds  unconnected  with 
the  act  of  tbe  sheriff,  order  the  party  to  be  discharged 
from  the  firet  arrest.  But  where  the  sheriff  has  by  his 
own  act  illegally  arrested  the  Defendant,  the  Defendant 
is  not  in  custody  under  the  first  writ,  he  is  suffering  a 
felse  imprisonment;  and  such  false  imprisonment  bang 
no  arrest  in  the  original  action,  cannot  operate  as  an 
arrest  under  the  other  writs  lodged  with  the  sheriff. 

We  therefore  think  this  rule  must  be  made  absolute. 

Rule  absolute^ 


Jam,  If. 


Tayloe  *v.  Lady  Gordon. 


Costs  of  an       'I^HIS  was  an  action  brought  by  the  Plaintiff  against 

arbitration  ^{^^  Defendant,  his  late  landlady,  to  recover  from 

under  an  order  ,  ,  ,  ^  . 

of  Nui  Priusf  )?€''  ^^e  value  of  cei'tain  buildings,  fixtures,  and  tenant- 
are  not  costs     rights,  alleged  to  be  due  to  him  as  outgoing  tenant  of  a 

farm  a^  Linioood  and  Market  Rason^  according  to  the 
custom  of  the  country  where  the  farm  lands  and  premises 

were 
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were  situate,  and  for  land-tax  and  other  demands  of  the        185^ 
Plaintiff.     A  set-off  was  pleaded  by  the  Defendant  for 
548/.  105.,  and  a  sum  of  300/.  was  paid  into  court 

At  the  trial  before  Bayley  B.  last  Spring  assizes  for 
the  county  of  Lincoln^  it  was  agreed  to  take  the  opinion 
of  the  jury  as  to  whether  there  was  a  custom  beyond, 
the  common  law  with  respect  to  buildings  and  fixtures ; 
ami  whether  there  was  a  custom  to  allow. an  outgoing 
tenant  one   whole   year's   rent  and  rates  of  tire  laud 
SMmcher  fallowed  by  him  the  year  previous  to  his  quitting* 
The  jury  found  in  favour  of  the  latter  and  agains^  thc^ 
former  custom,  except  as  to  buildings  fiv^  or  six  inches. 
in  the  ground,  and  crow  fencing,  which  the  jury  thought 
a  tenant  had  a  right  to  remove.  And  then,  by  ^n  prdei; 
of  nisi  priusj  a  verdict  for   500L  was  taken   for  th^ 
Plaintiffs  subject  to  the  award  of  a  barrister,  who  was  to 
order  for  what  sum  the  verdict  should  be  finally  entere^>, 
and  assess  the  damages  between  the  parties,  and  was  to 
enquire  into  several  special  matters  relating  to  buildings^ 
fixtures,  &c,  to  which  the  Plaintiff  might  lay  claim  a^ 
common  law,  or  under  the  custom  found  by  the  jury^ 
If  eidier  party,  by  affected  delay  or  otherwise,  prevepled 
the  arbitrator  from  proceeding,  he  was  to  pay  such  costs 
as  the  Court  should  think    reasonable.     In  other  re- 
spects, the  order  of  nisi  prius  was  silent  on  the  subject 
of  costs.     The  award  was  to  be  ready  by  the  first  day 
of  the  then  next  Trinity  term. 

The  arbitrator,  after  reciting  in  his  award  the  ordei' 
of  nisipriuSf  awarded  to  the  Plaintiff' a  suw  beyond  the 
sum  paid  into  Court,  and  directed  that  each  party 
should  pay  his  own  costs  of  the  arbitration,  apd  fhp 
expence  of  the  award  equally  between  thenu  Upon 
taxation  of  costs,  the  prothonotary  having,  nolwith-. 
sunding  the  terms  of  the  award,  allowed  the  Plaintiff 
hi$  costs  of  the  arbitration. 
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Wilde  Serjt.  obtained  a  rule  msi  for  a  review  of  the 
taxation,  upon  the  ground  that  the  Plaintiff,  under  the 
order  of  nisi  priusy  was  entitled  to  his  costs  in  the  ame 
only,  and  not  to  bis  costs  occasioned  by  the  reference, 
in  awarding  which  the  arbitrator  had  exceeded  his 
authority. 

Objection  was  also  made  to  a  charge  for  the  attend* 
ance  of  one  Smithy  at  the  assizes,  as  a  witn'ess  tot  the 
Plaintiff,  it  being  alleged  that  he  was  there  in  htscaptcity 
of  srttorney,  conducting  another  cause.  This,  however, 
was  denied  by  Smitlu 

Toddy  Seijt,  who  opposed  the  rule,  contraded,  that 
upon  a  reference  by  order  of  nisiprius^  the  costs  of  the 
reference  «r8  costs  in  the  cause,  the  referee  standing  in 
the  place,  and  discharging  the  functions  of  the  jury. 
He  relied  on  Tregoning  v.  AUenborough  (a),  wliere,  in 
trover  a  verdict  was  taken  for  Plaintiff  to  the  foUamouot 
of  the  goods  converted,  the  Plaintiff  consenting  to  uke 
them  back  in  reduction  of  damages,  upon  its  being 
referred  to  an  arbitrator  by  order  of  nisi  prius^  to  ascer- 
tain the  amount  of  deterioration,  which  anoount,  with  tlie 
costs  in  the  cause,  were  to  be  paid  to  Plaintiff;  aod 
it  was  held,  that  the  expence  of  *witnesses  attsending  ibe 
arbitration  were  costs  in  the  cause.  The  same  printipie 
was  acted  on  in  Mackintosk  v.  Bfyfh  (6). 

HVde.  In  Mackititosk  v.  Bb/ih^  the  referee  merely 
certified  the  amount  of  the  verdict,  and  made  no  fonaal 
award ;  be  might,  therefore,  be  considered  to  supfrfy  the 
pkee  of  the  jury,  and  the  costs  incurred  before  him  to 
be  costs  incurred  before  the  jury.  In  Tregoning  ▼• 
AUenborough^  the  reference  was  exclusively  in  ease  of 
the  Defendant,  for  without  ft  the  Plaintiff  might  have 


ia)  7  Bingb.  733. 


(b)  I  Bingb,  269. 


taken 
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taken  out  execution  for  the  full  amount  of  the  goods 
converted ;  but  he  consented  to  take  instead,  the  goods 
themselves,  and  what  should  be  found  to  be  the  amount 
of  the  damage  done  to  them  by  the  Defendant.  The  De- 
fendant, therefore,  impliedly  undertook  to  defray  the  ex- 
pence  of  that  investigation.  But  in  the  present  case, 
the  arbitrator  was  to  enquire  into  several  matters  col- 
lateral to  the  cause,  upon  which  the  parties  might  re- 
spectively have  conflicting  rights ;  as  fixtures,  the  custom 
of  the  country,  and  the  like.'  Tlie  costs  of  such  an 
enquiry  couU  not  be  called  costs  in  the  cause. 

Car.  adv.  vult. 


1833. 


TiNDAL  C.  J.  We  agree  in  opinion  that  the  protho* 
notary  should  review  the  taxation  of  costs  in  this  case. 
The  genera]  rule  in  cases  of  reference  is  this,  that  where 
the  order  of  nisipri$is  is  silent  upon  the  subject  of  the 
costs  of  the  reference  and  award,  the  arbitrator  has  no 
auihority  to  adjudicate  upon  them,  but  eadi  party  must 
bear  his  own  expences  and  the  half  of  the  award.  The 
case  of  Tregoning  v.  Attenborotigh  (a),  is  distinguishable 
from  the  present.  There  the  reference  of  the  amount 
of  the  deterioration  of  the  goods  which  the  Defendant 
had  undertaken  to  deliver  up,  was  consented  to  entirely 
and  exclusively  for  the  benefit  of  the  Defendant.  If 
such  reference  had  not  taken  place,  the  Plaintiff  might 
have  taken  out  execution  for  the  whole  of  the  damages 
recovered  by  the  verdict.  The  expences  therefore  of 
such  investigation  were  strictly  and  properly  within  the 
meaning  of  the  parties'  expences  in  t}ie  causey  because 
the  amount  of  the  verdict  of  the  jury  was  to  be  ascer- 
tained by  such  finding  of  the  arbitrator.  But  here  a 
very  large  field  of  enquiry  was  opened  before  the  arbi-* 
traior,  quite  independent  of  the  question  a4  issue  in  the 

(a)  7  Bingb.  733. 
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cause.  The  parties  have  made  a  bargain  with  each 
other,  consistipg  of  many  particulars,  in  which  there  is  no 
mention  of  costs  of  the  reference  to  be  given  by  the  arbi" 
trator.  On  the  contrary,  the  parties  expressly  stipulate, 
that  if  there  is  any  wilful  delay,  either  party  shall  pay 
i^uch  costs,  not  as  the  arbitrator,  but  as  the  Court  shall 
direct,  ^e  think,  therefore,  that  in  this  particular  case, 
the  Costs  of  the  reference  do  not  follow  the  costs  of  the 
cause,  but  each  party  must  bear  his  own  costs,  and  half 
the  award. 

As  to  the  objection  taken  to  the  allowance  of  Mr« 
Smithes  costs  and  expences,  the  prolhonotafy  will  at  the 
same  time,  take  into  his  consideration  whether  SmiU 
attended  at  the  assizes  merely  as  a  witness  in  this  6ause, 
or  on  any  other  account  at  the  same  time,  and  make  the 
proper  allowance  under  the  circumstances. 

Rule  absolute. 


Jam  ij. 


Small  and  Others  v.  Moat£s# 


A  lien  on  the    '^f  ""tllS  was  an  issue  directed  by  the  Court  of  Chancery^ 

lading  of  a  ^^  ^      whether  the   Plaintiffs,  as  indorsees  of  the 

snip  having  ^ 

been  exprnaly  bills  of  lading  of  certain  rice  and  saltpetre,  were  at  the 

reserved  to  the  jimg  Qf  ^^g  arrival  of  the  ship  York  in  the  port  of  ion- 
charterparty  ^^^^  entitled  to  have  from  the  Defendant,  as  owner  of 
held  that  the  said  ship,  the  possession  of  said  rice  and  saltpetre, 

godds  Which     ^^  payment  of  reasonable  freichtfor  the  carriage  thereof 

the  charterer      ^  rwn,     t^i        .«»  i   i 

purchased  and  f^om  Calcutta.    The  Plaintiffs  maintained  the  affirmative 

put  on  board, 

and  then  transferred  with  a  stipulation  to  convey  them  to  their  destination  for  a  cer- 
tain amount  of  freight,  were,  even  as  against  an  indorsee  of  the  bill  of  lading,  kttb)ect 
not  only  to  that  freight,  but  to  the  shipowner's  lien  for  a  balance  due  to  him  under 
the  charterparty,  whether  possession  of  the  ship  vras  by  the  eharterparty  compktelf 
out  (tf  the  shipowner  and  vested  in  the  charterer,  or  not. 

of 
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of  such  issue.     At  the  trial  before  Tindal  C.  J.,  London      .1833. 
sitdngs  after  Trinity  term,  1831,  a  verdict  was  found  for 
the  Plaintifis,  subject  to  the  opinion  of  this  Court  upon 
the  following  case :  — 

The  Plalntiflfs  were  merchants  in  London^  and  the 
Defendant  was,  during  the  voyage,  hereafter  mentioned, 
owner  of  the  ship  York,  In  the  month  of  March  1827, 
a  charter-party  was  entered  into  between  the  Defendant 
of  the  one  part,  and  Hen^y  Richard  Wilkinsofij  mariner, 
freighter  of  the  said  ship,  of  the  other  part,  by  which 
the  said  owner,  for  the  considerations  thereinafter  men- 
tioned, agreed  with  the  said  H,  R.  Wilkinson  that  he  the 
said  H.  R,  Wilkinson  should  be  and  he  was  thereby 
accordingly  appointed  to  the  command  of  the  said  ship 
for  and  during  the  voyage  and  service  thereinafter  ex- 
pressed ;  and  that  the  said  ship  should  be  found  at  the 
expense  of  the  owner,  with  all  stores,  &c. ;  and  that 
the  said  ship  being  so  found,  Wilkinson  should  be  at 
liberty  to  load  on  board  her  in  the  port  of  London  all 
such  lawful  goods  as  he  might  think  fit,  &c. ;  and 
should  set  sail  and  proceed  with  the  same  to  such 
port  or  ports  in  the  East  Indies  as  he  might  think  fit, 
and  there  unload  and  reload  all  such  lawful  goods,  &c.  as 
be  might  think  proper,  and  finally  return  to  the  port  pf 
Lotidony  when  and  where  the  said  intended  voyage  and 
service  was  to  end  and  be  completed :  the  ship  during 
the  voyage  was  to  be  kept  tight,  &c.,  at  the  expense  of 
the  owner,  who  was  to  appoint  one  mate  on  board  for 
and  during  the  said  intended  voyage  and  service:  in 
consideration  whereof,  and  of  every  thing  above  men- 
tioned, Wilkinson  agreed  to  accepty  receive^  and  take  the 
said  ship  into  his  service  for  a  voyage  from  London  to  the 
East  Indies  and  back  to  the  port  of  London^  and  to  take 
upon  himself  the  command  of  the  said  ship,  and  navi- 
gate  her  to  the  best  and  utmost  of  his  power,  skill,  and 
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ability ;  to  take  care  of  her  for  the  owner ;  and  that  the 
^id  ship  tfhould  be  and  remain  in  the  service  of  bim 
Wilkinson  for  the  space  of  twelve  calendar  months  cer- 
tain, to  be  accounted  from  the  day  the  ship  shookl  be 
ready  to  receive  a  cargo  on  board  in  the  port  of  iMr- 
donf  and  to  continue  until  her  return  to  and  bdng 
finally  cleared  inwards  by  his  Majesty's  oflBcers  at  the 
same  port  of  London:  and  further,  that  WUkinsM, 
his  executors,  or  administrators,  should  pay,  or  caose 
to  be  paid  unto  the  said  owner,  his  executors,  admi- 
nistrators, or  assigns,  freight  Jbr  the  use  or  hire  of  the 
said  ship,  at  and  after  the  rate  of  12^.  sterling  per  too, 
register  measurement,  per  calendar  month,  for  and 
during  the  aforesaid  space  of  twelve  calendar  months 
certain,  to  commence  and  be  accounted  as  above  meo- 
tioned;  and  at  and  after  the  like  rate  for  all  such 
further  time  (if  any)  as  might  be  necessary  to  com- 
plete the  said  intended  voyage,  and  until  the  retam 
of  the  said  ship  to  and  being  finally  discharged  in  thf 
port  oi  London  as  above  mentioned,  or  up  to  the  day  of 
her  being  lost,  captured,  condemned,  or  last  seen,  or 
heard  of :  such  freight  to  be  paid  in  manner  following, 
that  is  to  say,  the  sum  of  1500/.  part  thereof  in  casli  on 
the  day  the  said  ship  should  be  cleared  outwards  at  the 
custom  house  in  London  on  her  said  intended  voyage; 
the  sum  of  1500/.  further  part  thereof  on  the  day  the 
said  ship  should  be  reported  inwards  at  the  same  custom 
house,  by  approved  bill  or  bills  payable  at  two  months' 
date  from  that  period ;  and  the  residue  and  remainder 
upon  the  final  disharge  of  the  said  ship  from  her  said 
intended  service  by  the  like  bill  or  bills  payable  at  two 
months'  date  from  that  period.  Wilkinson  further  agreed 
to  pay  and  defray  all  port  charges,  tonnage,  dock  dues, 
pilotage,  and  other  charges  that  might  attach  to  the 
said  ship  during  her  said  intended  service,  and  likewise 

to 
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to  find  and  provide  a  proper  and  sufficient  crew  of  offi- 
cers and  men  and  boys  to  navigate  and  manage  the  said 
ship,  and  pay  and  defray  the  wages  of  such  crew,  and 
also  fumisi)  and  provide  at  his  own  expense  all  provi- 
sions and  other  necessaries  for  such  crew  during  the  said 
intended  voyage  and  service,  together  with  all  coals, 
firewood,  or  other  fuel,  water,  and  all  extra  water-casks 
and  dunnage,  for  the  cargoes ;  and  that  upon  the  final 
discharge  of  the  said  ship  in  tlie  port  of  London^  he 
would  well  and  truly  deliver  up  unto  the  said  owner, 
his  executors,  administrators,  or  assigns,  the  said  ship, 
her  boats,  oars,  stores,  tackle,  apparel,  and  furniture, 
agreeably  to  an  inventory  which  should  be  made  thereof 
previous  to  her  sailing  from  the  port  of  London^  reason- 
able use,  wear  and  tear  excepted,   together  with  her 
certificate  of  registry,  and  all  other  papers,   vouchers, 
and  documents  in  anywise  belonging  or  relating  thereto* 
Fifteen  days  to  be  allowed  for  repairs  in  case  of  acci- 
dent; such  repairs  to  be  completed  in  the  least  possible 
time;  Wilkinson  thereby  undertaking  to  act  abroad  in 
all  such  cases  as  the  agent  of  the  said  owner  and  for  his 
benefit,  and  to  forward  every  necessary  document  to  the 
said  owner  to  enable  him  to  recover  gny  claim  he  might 
have  on  the  underwriters  of  the  said  ship  during  her 
said  intended  voyage ;  to  save  harmless  and  keep  in- 
demnified the  said  owner  and  all  other  owners  of  the 
said  ship  and  his  or  their  respective  executors,  adminis- 
trators, and  assigns,  from  all  claims  and  demands  what- 
soever for  wages  as  well  of  him  Wilkinson  as  master  or 
commander  of  the  said  ship,  or  of  any  other  person  act- 
ing as  master  thereof,  as  of  any  of  the  officers  or  crew  of 
the  said  ship  for  and  during  the  whole  of  the  said  in- 
tended  voyage  and  service;   and  also  from  all  claims, 
penalties,  and  forfeitures  to  which  the  owners  of  the  said 
ship  might  in  any  manner  become  liable  in  consequence 
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of  any  illegal  act  or  acts  to  be  done  or  committed  by  the 
commander,  officers,  or  crew  of  the  said  ship  during  the 
•said  intended  voyage.  And  lastly,  it  was  expressly 
agreed  and  understood  by  and  between  the  said  parties 
thereto,  that  the  right  of  ownership  of  the  said  sliip 
should,  during  the  continuance  of  the  charter-party,  re- 
main firmly  and  be  fully  vested  in  the  said  owner,  his 
executors,  administrators,  and  assigns,  and  that  he  and 
ihejf  should  at  aU  times  during  the  said  intended  voyage 
and  savice  have  a  ftdl  and  complete  lien  upon  the  load-- 
ing  of  the  said  ship  as  well  for  all  losses  and  damages 
which  the  said  owner,  his  executors,  administrators,  or 
assigns  might  sustain  or  be  put  to  in  consequence  of  the 
non-payment  of  any  of  the  bill  or  bills  to  be  given  for 
freight  as  thereinbefore  mentioned,  as  Jbr  alt  arrears  of 
freight  to  become  due  under  and  by.  virtue  of  those  pre- 
sentSf  and  for  seamen's  wages,  port  dues,  dock  charges, 
bills  drawn  by  the  master,  or  other  sums  which  ought 
to  have  been  paid  by  Wilkinson^  but  which  the  said 
owner  might  have  been  called  on  for  and  been  obliged 
to  pay;  and  that  the  said  owner,  his  executors,  ad- 
snmistrators,  or  assigns  should  have  full  power  and 
authority  to  hold  and  retain  the  said  goods  until  full 
payment,  re-imbursement  and  satisfaction  of  all  such 
losses,  charges,  damages,  and  arrears  of  freight,  and 
other  sums  paid  for  or  on  account  of  WUkinson^  and 
which  he  of  right  ought  to  bear,  pay,  and  sustain 
agreeably  to  the  tenor,  true  Intent  and  meaning,  of 
the  charter-party.  And  to  the  true  performance  of 
all  and  every  the  promises  and  agreements  therein 
contained,  on  the  part  and  behalf  of  the  said  parties 
respectively,  they  bound  themselves  their  heirs,  exe- 
cutors, and  administrators,  each  unto  the  other  of  them 
(especially  the  said  owner,  the  said  ship  or  vessel  her 
freight  and  appurtenances,  and  the  said  freighter,  the 
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goods  to  be  laden  in  her,)  in  the  sum  of  SOOO/.  of 
lawful  money,  firmly  by  those  presents.  In  witness 
whereof^  &c. 

The  ship  sailed  upon  the  voyage  in  the  East  India 
private  trade,  with  JVilkinson  as  master  and  commander, 
and  arrived  at  Calcutta  on  the  26th  oi  December^  1827i 
The  outward  cargo  being  discharged,  Wilkinson  en-* 
deavoured  to  procure  a  homeward  cargo:  he  shipped 
on  freight  to  a  large  amount,  but  could  not  get  a  suffi- 
cient quantity  to  complete  his  cargo;  and  in  January^ 
1828,  he  purchased  the  rice  and  saltpetre  in  question  as 
dead  weight,  and  paid  for  them  in  bills  at  two  months' 
sightr  When  the  bills  were  nearly  due  Wilkinson  had 
no  funds  to  meet  them,  and  apprehending  that  he  or  the 
ship  might  be  detained  by  process  from  the  Supreme 
Court  if  the  bills  were  not  paid  when  due,  to  enable  him 
to  pay  for  the  goods  he  applied  to  and  agreed  with 
Messrs.  Bayd^  Beebj/f  and  Co.  merchants  at  Calcutta^, 
for  an  advance  of  800/.  upon  the  security  of  the  said 
rice  and  saltpetre.  In  pursuance  of  that  agreement, 
Wilkinson  made  and  indorsed  the  following  bills  of  lad*^ 
ing,  and  delivered  the  same  to  Boydy  Beeby^  and  Co* 
"  Shipped  by  the  grace  of  God  in  good  order  and  well 
conditioned  by  H.  R.  Wilkinson^  in  and  upon  the  good 
ship  called  the  York^  whereof  is  master,  under  God, 
for  this  present  voyage,  H.  R.  Wilkinson^  now  riding 
at  anchor  in  the  Hoogly^  and  by  God's  grace  bound 
for  London^  to  say,  one  thousand  and  fifty  bags  of 
rice,  two  hundred  bags  of  saltpetre,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in 
the  like  good  order  and  well  conditioned  at  the  afore* 
said  port  of  London^  the  act  of  God,  the  king's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of  whatever  nature  and 
kind  soever,  excepted,  unto  order,  or  to  assigns,  he  or 
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they  paying  freight  for  the  said  goods  at  Is.  Sd.  per  ton  of 
twenty  cwt,  with  average  accastomed.  Dated  in  Cd- 
cutta^  18th  oi  March  1828,  Henry  R.  WUkinwnP 

In  further  pursuance  of  the  said  agreement,  Botfd, 
Beebyy  and  Co.  advanced  to  WiUdnsofi  the  sum  of  800/. 
upon  the  aforesaid  security  (which  was  applied  in  dis- 
charge of  the  bills  he  had  so  given  for  the  rice  and  salt- 
petre), and  Wilkinson  handed  to  Boyd^  Bedy^  and  Co. 
a  bill  of  exchange  for  800/.,  dated  Calcutta,  I8di  of 
March  1828,  drawn  by  Wilkinson  on  Small  and  Co.  of 
London,  and  payable  at  six  months'  sight. 

Boyd,  Beeby,  and  Co.  likewise  paid  36/.  for  premiums 
of  insurance  on  the  said  goods  from  Calcutta  to  London, 
for  the  repayment  of  which,  they,  by  the  direction  of 
Wilkinson,  drew  upon  the  Piainti£fs  a  bill  for  that 
amount. 

Boyd,  Beeby,  and  Co.,  in  the  usual  course  of  business, 
indorsed  and  transmitted  the  said  bills  of  lading  to  the 
PlaintiflTs  as  a  security  for  the  re-payment  of  the  amouDt 
for  which  the  said  bills  of  exchange  were  drawn  upon 
them.  The  Plaintiffs  paid  the  two  said  bills  of  exchange, 
when  due,  upon  the  security  of  the  bills  of  lading 
aforesaid. 

Wilkinson  could  not  have  got  the  money  if  he  had 
subjected  the  goods  to  any  higher  freight.  He  himself 
made  the  offer  to  the  house  of  Boyd,  Beeby,  and  Co.  that 
those  goods  should  be  shipped  at  that  low  freight,  it  be- 
ing unusual  for  merchants  or  other  persons  than  ship- 
owners, to  ship  rice,  because  it  rarely  pays  more  than 
the  freight. 

The  ship  arrived  in  the  East  India  Docks  the  16th  of 
September  1828,  and  the  rice  and  saltpetre  were  landed 
and  lodged  in  the  custody  of  the  East .  India  Company, 
and  were  sold  by  them  with  the  consent  of  all  parties, 
and  without  prejudice,  for  1157/.  lis.  5d\ 

On 
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On  the  25tb  of  Septtmher^  1828)  a  commission  of 

bankrupt  issued  against  Wilkinson,  under  which  he  was 

found  and  declared  a  bankrupt. 

WUkinson  was  indebted  to  the  Defend^ 
ant  for  freight  under  the  charter- 
party  ....  ^980    8     9 

And  the  Defendant  paid  for  seamen's 

wages  and  other  charges        -         -»      768    4  1} 

'  'I      * 

Total  jei748     8     8 


The  question  for  the  opinion  of  the  Court  was,  whe* 
dier  the  PlaintifiBs,  upon  payment  of  reasonable  freight  in 
respect  of  those  goods,  were  entitled  to  the  possession 
of  them  as  honA  Jide  indorsees  for  value  of  the  bills  of 
lading :  or,  whether  the  Defendant,  as  owner,  had  any 
lien  in  respect  of  the  whole  monies  due  under  the  char- 
ter-party, which  must  prevail  against  the  Plaintiffs' 
claim:  and  a  verdict  for  the  Plaintiffi  or  the  Defen- 
dant was  to  be  entered  accordingly.  The  case  was 
argued  last  Trinity  term,  by 

Coleridge  Serjt.  for  the  Plaintiffs.  Whatever  rights 
the  shipowner  may  have,  under  this  charter-party, 
against  goods  which  are  the  property  of  the  charterer, 
the  indorsee  of  this  bill  of  lading  ought  not  to  be  de- 
prived of  the  rights  he  acquires  under  it  by  any  special 
clause  of  lien  in  a  charter-party,  of  which  he  can  have 
had  no  notice.  The  party  to  whom  freight  is  due 
appears  on  the  bill  of  lading ;  so  that  the  owner  or  in- 
dorsee of  the  bill  is  entitled  to  receive  the  goods  upon 
proof  of  payment  of  the  freight,  even  though  the  bills 
have  been  erroneously  signed  as  for  freight  paid.  Howard 
V.  Tucter.  {a)     Independently  of  the  special  cfause,  the 
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right  of  the  shipowner  to  detain  goods  for  fright  is  bis 
lien,  arising  from  legal  implication. 

There  can  be  no  lien,  however,  without  poseeBsioD, 
and  upon  this  charter-party  it  appears  that  the  possessioo 
of  the  vessel  passed  out  of  Moates  to  Wilkinson.     For  the 
Court  does  not  rely  upon  a  single  expression,  bat  loob 
to  the  effect  of  the  whole  instrument.     Wilkinson  fills  the 
double  situation  of  captain  and  charterer.     He  is  called 
the  freighter  —  is  to  load  a  cargo  on  board — to  find 
pay  and  provision  for  the  crew  —  to  take  the  ship  into 
his  service,  and  to  pay  freight  by  time,  not  for  goods, 
but  for  the  use  and  hire  of  the  vessel  by  measurement: 
he  is  to  pay  all  port  and  other  charges,  and  after  the 
voyage  to  deliver  up  the  ship.     And  notwithstandiog 
the  clause  that  the  right  of  ownership  and  lien  shall  re- 
main in  Moates^  the  construction  of  the  charter-party 
must,  turn  upon  the  intention  to  be  collected  from  the 
whole  instrument.     In  HtUtan  v.  Bragg  {a)  a  part  of  the 
ship  was  reserved  to  the  master,  who,  as  well  as  the 
crew,  was  appointed  by  and  paid  at  the  expense  of  the 
owner ;  and  yet  because  the  whole  object  of  the  voyage 
was  for  the  use  of  the  chatterer,  he  was  held  owner  for 
the  time.     Tate  v.  Meek(b)  was  not  decided  so  moch 
upon  the  fact  of  possession  as  upon  the  circumstance 
that,  independently  of  the  charterer's  possession,  the 
owner  was  to  have  a  lien,  and  the  shipper  of  goods  was 
to  pay  freight  on  the  delivery  of  the  goods  as' per  charier'- 
partyj  which  affected  him  with  notice  of  the  charter-party. 
Yates  V.  Railston  and  Yates  v.  Meynell  {c)  were  dedded 
on  the  same  ground.     In  Christie  v.  Lewis  {d)  it  was 
held  that   the  possession  did   not  pass :    Dallas  C.  J. 
dissentiente.     But  there  the  master  was  to  receive  and 
deliver  the  goods,  and  the  ship  was  navigated  at  the 
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owner's  expense.  Here  Wilkinson  covenants  to  take 
and  deliver  the  ship,  and  to  defray  the  expense  of  the 
navigation  ;  and  the  stipulation  that  the  right  of  owner- 
ship shall  remain  in  Monies  cannot  contravene  the  effect 
of  the  whole  instrument,  with  which  it  is  wholly  income 
patible ;  as,  '*  let  to  hire**  was,  with  the  eflfect  of  the 
instroment  in  Christie  v.  Lewis, 

In  Abbott  on  Shippings  191.  it  is  laid  down:  '*  Al- 
though the  ship  and  freight  are  by  the  terms  of  a 
charter-party  expressed  to  be  bound  to  the  performance 
of  the  covenants  on  the  part  of  the  owners  or  master, 
and  this  is  conformable  to  the  maritime  law;  yet,  as 
I  have  before  observed,  there  does  not  appear  at  pre- 
sent any  mode  of  obtaining  in  this  country  the  benefit 
of  the  security  of  the  ship  itself  in  specie  for  the  per- 
ibrmance  of  such  a  contract  made  here.  It  seems  also 
that  the  operation  of  such  a  clause,  as  a  lien  on  the 
cargo,  must  be  restrained  to  enforcing  the  payment  or 
security  of  sums  capable  of  being  ascertained  by  com- 
putation, and  which  are,  according  to  the  terms  of  the 
instrument,  properly  payable  in  some  ibrm  on  the  de- 
livery of  the  goods,  and  that  it  is  nc^  to  be  applied  to 
the  breach  of  a  covenant,  which  gives  an  action  for  un- 
settled damages,  as  a  covenant  to  furnish  a  full  lading. 
It  has  been  held  that  the  master  could  not  detain  the 
cargo  for  the*  breach  of  a  covenant  to  furnish  a  full 
lading,  nor  for  demurrage,  in  a  case  where  the  charter- 
party  did  not  contain  this  clause ;  and  nothing  was  said 
in  argument  as  to  the  omission  of  it.  Neither  can  the 
owners  in  all  cases  have  the  full  benefit  of  this  clause  as 
^ving  a  lien  on  the  cargo  for  the  payment  of  what  is 
usually  denominated  freight."  And  he  cites  Paul  v. 
Birch  (a),  where  two  persons,  who  were  factors,  hired  a 
ship  of  one  Paid  at  the  rate  of  48/.  per  month,  and  exc- 
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cated  a  charter-party,  bj  which  the  goods  to  be  put  on 
board  were  made  liable  to  hiiB,  and  they  bad  power  to 
appoint  the  master  and  marii^ers.     Some  merchants  in 
the  West  Indies  loaded  the  ship  with  good%  and  allowed 
the  factors  9/.  per  tan  for  the  carriage.    The  iactora 
who  had  thus  chartered  the  ship  in  their  own  name, 
became  bankrupts :  Paul  instituted  a  suit  in  the  Coort 
of  Chancery  to  compel  the  merchants  to  pay  him  for  die 
hire  of  the  ship,  insisting  that  they  were  liable  to  do 
so  by  reason  of  this  clause  in  the  charter-party.    But 
Lord  Chancellor  Hardwicke  decided   that  be  sboold 
recover  of  them  no  more  than  they  had  engaged  to  pay 
the  factors  for  the  freight,  and  that  they  were  not  ital:^ 
to  make  up  the  deficiency  to  him.     His  Lordship  ob- 
served, that  by  the  general  law  the  cargo  is  liable  to  pay 
the  freight,  but  that  in  this  case  the  48/.  per  month  was 
improperly  termed  the  freight  of  the  goods,  being  rather 
the  hire  of  the  ship ;  that  the  factors  had  made  an  agree- 
ment with  the  master  on  their  own  account,  and  not  oa 
the  part  of  the  merchants,  and  therefore  the  merchants 
were  not  liable ;  otherwise  they  would  be  in  the  hardest 
case  imaginable,  for  they  would  be  liable  to  any  private 
Agreement  between   the  occupier  of  a  ship  and  the 
original  owners  of  it     ^'  A  person/'  said  his  Lordship, 
*'  that  lets  out  a  ship  to  hire  ought  to  take  care  that  the 
hirer  is  a  substantial  man ;  it  is  his  business  to  look  into 
(his ;  and  if  the  persons  who  hire  are  not  competent, 
the  master  must  suffer  for  his  neglect.    Whatevcit  hard- 
ship, therefore,  there  may  be  on  the  one  band  to  the 
person  who  lets  out  to  hire,   the  hardship  is  ronch 
greater  on  tbe  other  side;   and  what  gives  additional 
weight  to  the  merchants*  case  is  the  gi*eat  convenience 
this  gives  to  trade  in  general." 

In  Mitchell  v.  Scaife  (a)  a  ship  was  chartered  for  a 
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particular  voyage  for  a  gross  sum  by  way  of  freight. 
The  captain  signed  bills  of  lading  for  the  cargo,  (which 
was  the  property  of  and  consigned  to  a  third  person,) 
specifying  a  rate  of  freight  amounting  to  a  less  sum 
than  that  mentioned  in  the  charter-party.  It  was  held 
that  the  ship-owner  had  no  lien  on  the  cargo  beyond 
the  freight  specified  in  the  bill  of  lading.  In  Watson 
▼•  Bawson^  under  similar  circumstances,  {N.  P.,  coram 
Lord  Tenierdeny  Feb.  1831.)  the  claim  for  freight  wAs 
in  like  manner  limited  to  the  amount  due  upon  the  bilk 
of  lading.  Nothing  but  the  special  clause  distinguishes 
this  case  from  that  and  the  preceding.  But  the  general 
law  cannot  be  restrained,  as  to  third  persons,  by  an 
agreement  between  owner  and  charterer,  otherwise 
there  is  an  end  of  the  transfer  of  bills  of  lading  by 
indorsement. 


Taddjf  Seijt.,  cantrd.  The  special  clause  is  com^ 
patible  with  the  rest  of  the  instrument,  and  sufficiently 
distinguishes  this  from  the  coses  cited  :  in  all  of  them  the 
only  question  was  as  to  the  existence  of  the  right  of  lien; 
but  no  such  question  can  arise  here,  because  it  is  specially 
reserved  to  the  ship-owner.  Christie  v.  Lewis  turned  on 
the  words  let  and  take  to  hire,  the  absence  of  which  had 
been  adverted  to  in  SaviUe  v.  Campion  (fl).  In  that  case 
(1819, — Scat/e  v.  Mitchell  was  in  ISIS — ),  by  charter- 
party  it  was  covenanted,  that  the  owner  should  receive  on 
board,  in  London^  all  such  goods  as  the  freighter  thought 
fit  to  load,  and  should  proceed  therewith  to  Madras^ 
and  there,  after  delivering  his  outward  cargo,  receive 
from  the  freighter's  agents  a  homeward  cargo,  and  de- 
liver the  same  in  London ;  and  that  all  the  cabms,  but 
one,  which  was  reserved  for  the  use  of  the  captain, 
should  be  at  the  disposal  of  the  freighter,  who  was  to 
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appoint  a  supercargo  to  superintend  the  stowage  of  the 
goods.     Freight  was  to  be  paid  at  so  much  per  ton  od 
the  register  tonnage  of  the  ship.     The  captain  aod  crew 
were  paid  by  the  owner.     It  was  held  that,  there  being 
no  express  words  of  demise  of  the  ship  itself  in  the 
charter-party^  the  freighter  did  not  thereby  become  the 
owner  for  the  voyage ;  but  that  the  possession  continued 
in  the  owner,  and  that  he,  therefore,  had  a  lien  upon 
the  cargo  for  his  freight.     In  Faith  v.  East  India  Com- 
pany (a),  by  a  charter-party,  freight  was  agreed  to  be 
paid  for  the  use  or  hire  of  the  ship  at  a  certain  rate 
per  ton,  for  a  voyage  out  and  home,  in  manner  follow- 
ing, viz.  a  certain  sum  in  advance  on  the  ship's  clearing 
outwards,  and  the  residue  half  in  cash  and  half  in  ap- 
proved bills,  upon  the  delivery  of  the  homeward  cargo ; 
the  owner  also  appointed  C.  S.  master,  at  the  request  of 
the  charterer,  who  executed  a  bond,  conditioned  for  the 
faithful  performance  of  the  master's  duty;  and  the  owner 
expressly  instructed  C.  S.  to  be  careful  to  sign  all  bills 
of  lading  with  the  clause,  '^  freight  payable  as  by  char- 
ter-party:" the  ship  was  consigned  to  C  and  Co.,  in 
Calcutta^  by  whom  she  was  put  up,  for  her  homeward 
iroyage,  as  a  general  ship,  and  different  merchants  ship- 
ped goods  by  her,  C.  and  Co.  taking  for  homeward 
freight  bills  {.ayable  sixty   days  after  delivery  of  the 
cargo ;  and  a  new  master  having  been  appointed  by  C. 
and  Co.,  in  conjunction  with  C.S^  signed  bills  of  lading 
with  the  clause,  'Spaying  freight  agreeable  to  freight- 
bill:"   the  freight  bills  were  made  payable  in  London 
to  B.  and  Co.,  to  whom  the  charterer  was  indebted  for 
advances  on  the  outward  cargo,  and  who^  as  well  as  C 
and  Co.,  were  cognizant  of  the  terms  of  the  charter- 
party  ;  and  it  was  held,  that  the  owner  of  the  ship  bad 
a  lien  on  those  goods  to  the  extent  of  the  homeward 
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freight.  And,  per  Abbott  C.  J.  "  As  to  the  sub-freight- 
ers, who  are  wholly  unconnected  with  the  charterer,  it  is 
quite  immaterial  to  whom  they  pay  the  freight  due  for 
the  conveyance  of  their  goods;  and  as  to  the  goods 
shipped  by  C  and  Co.,  they  must  either  stand  in  the 
same  situation  as  those  of  the  other  freighters,  or,  if 
considered  as  the  goods  of  charterer  and  master,  must 
be  liable  to  pay  the  freight  as  per  charter-party." 

Then,  if  such   be  the  construction  of  the  charter- 
party  from  Moaiesj  the  indorsement  of  the  bills  of  lading 
makes  no  difference;    In  Watson  v.  Rawson^  Lord  Ten^ 
terden  may  have  thought  the  owner  of  the  goods  was 
exempt  by  a  previous  contract.     In  Christie  v.  Lewis, 
Burrough  J.  says :  ^*  It  has  been  urged,  that  the  persons 
who  put  the  goods  on  board  at  Dema-ara  (on  which  this 
freight  arose),  were  strangers  to  the  charter-party.     In 
answer  to  this,  I  am  of  opinion,  that  they  cannot  be  so 
considered :  for  the  goods  to  be  shipped  at  Demerara, 
were,  by  the  charter,  to  be  such  as  the  freighter  or  his 
agents  should  send.    The  shipper  of  these  goods,  there- 
fore, must  be  taken  to  have  acted  under  the  authority 
of  the  freighter,  and  must  be  deemed  to  have  notice  of 
the  charter-party  and  its  contents."     And  Richardson  J. 
said,  <*  By  the  law  of  England  and  all  commercial  coun- 
tries, the  owner  of  a  ship  has  a  lien  on  the  cargo  for  his 
freight;  anl  this  doctrine  is  laid  down  in  many  well 
known  books  of  authority.     Agreements  may,  undoubt- 
edly, be  entered  into  by  which  the  owner  may  consent 
to  relinquish  this  right,  but  the  mere  circumstance  of 
his  entering  into  an  agreement,  touching  the  mode  in 
which  he  shall  be  paid  for  freight,  will  not,  of  itsell^ 
divest  him  of  his  right  to  lien ;  that  can  only  be  ex- 
cluded by  express  terms."     The  shippers  here  should 
have  enquired  for  the  charter-party.     If  they  omit  to  do 
80,  they  come  in   under  the   charter-party,  and  their 
rights  are  not  higher  than  the  charterer's. 

Coleridge^ 
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Coleridge,  in  reply.  The  object  of  the  special  claose 
is,  to  give  Moates  a  lien  for  those  charges  for  which  he 
would  have  been  liable  if  he  had  been  in  possession :  as 
port  charges,  pilotage,  and  the  like :  that  is,  in  case 
Wilkinson  should  fail  to  pay  them,  pursuant  to  his  con- 
tract In  &2t;i7^  V.  Campion,  Lord^  Tenterden  examines 
the  charter-party  clause  by  clause,  and  sums  up:  *^So 
that  there  is  not  any  one  act  to  be  done  on  board  the 
ship  by  the  freighter  or  his  agents,  except  the  stowage 
of  the  goods,  which  is  specially  provided  for;  and  this 
special  provision,  as  well  as  the  clause  relating  to  the 
cabins,  would  be  unnecessary,  if  it  had  been  intended 
that  the  freighter  should  have  possession  of  the  ship; 
because,  in  that  event,  he  might  stow  and  place  goods 
and  persons  as  and  where  he  himself  should  choosey 
unless  restrained  by  some  special  contract  on  his  part'' 
MitcheU  v.  Seaife  is  recognised  in  1821,  in  Faith  y. 
East  India  Company,  in  which  case,  all  parties  were  con- 
nusant  of  the  terms  of  the  contract.  And  though  Wil' 
kinson  might  have  no  right  to  claim  the  goods  in  question 
exempt  from  lien,  it  does  not  follow  that  he  may  not 
confer  a  clear  title  on  another.  In  Watson  v.  Rawson, 
Lord  Tenterdeti  did  not  decide  on  the  ground  of  any 
previous  contract. 

Cur,  adv.  xmU. 


TiNDAL  C.  J.  The  question  stated  upon  the  pleadings 
in  this  issue  is,  "  Whether  the  PlaintiflPs  as  indorsees  of 
certain  bills  of  lading  of  certain  rice  and  saltpetre  which 
had  been  shipped  by  one  Henry  Richard  U'ilkinson  on 
on  board  the  York,  in  the  river  Hoogly,  at  Calcutta,  and 
conveyed  therein  to  the  port  at  London,  wer^  at  the 
time  of  the  arrival  of  the  said  ship  in  the  port  of  London, 
entitled  to  demand  and  have  from  the  said  Defendant 
Qs  owner  of  the  said  ship  the  possession  of  the  said  goods 
and  merchandize  ^upon  payment  or  tender  to  the  said 

Defendan  t 
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Defendant,  as  such  owner,  of  certain  reasonable  freight 
for  the  carriage  and  conveyance  of  such  goods  and  mer- 
cbaodize from  Calaitta  to  London**  And  after  consi- 
deration of  the  facts  stated  in  the  special  case,  as  also  pf 
the  arguments  urged  before  us  on  the  part  both  of  the 
Plaintiffs  and  the  Defendant,  we  are  of  opinion  that  the 
Plaintiffs  are  not  entided  to  the  possession  of  the  rice  and 
saltpetre,  on  the  payment  of  reasonable  freight  fior  the 
carriage  and  conveyance  of  the  same  from  Calcuita  to 
London^  but  that  the  Defendant,  the  owner  of  the  ship, 
is  entitled  to  retain  the  same  for  the  whole  of  the  freight 
and  other  payments  due  to  him,  under  the  express  reser- 
vation contained  in  the  charter-party. 

Whether  upon  the  proper  construction  of  the  charter- 
party  under  which  this  vessel  sailed,  the  possession  of 
the  vessel  was  completely  taken  out  of  the  Defendant 
and  vested  for  the  time  in  the  master,  who  was  also  the 
charterer  of  the  vessel,  as  contended  on  the  part  of  the 
Plaintiffs ;  or  whether,  as  contended  on  the  part  of  the 
Defendant,  the  possession  of  the  master,  notwithstanding 
his  being  also  the  charterer,  and  notwithstanding  the 
peculiar  terms  of  the  charter-party,  still  continued 
to  be  the  possession  of  the  ship-owner;  would  have 
been  a  question  which  must  of  necessity  have  been 
determined  by  us  in  order  to  decide  the  right  of  lien  set 
up  on  the  part  of  the  Defendant,  if  there  had  not  been 
an  express  agreement  between  the  parties  as  to  this  right 
of  lien,  inserted  in  the  chartei^party  itself.  The  chor- 
ter-party  states  '^  that  it  is  expressly  agreed  and  under- 
stood between  the  parties  that  the  ownership  of  the  ship 
during  the  continuance  of  this  charter-party  shall  re- 
main firmly,  and  be  fully  vested  in  the  said  owner,  and 
that  he  shall  at  all  times  during  the  said  intended  voyage 
and  service,  have  a  full  and  complete  lien  upon  the  lad- 
ing of  the  said  ship,  as  well  for  all  losses  and  damage 
which  the  said  owner  may  sustain  or  be  put  to  in  conse- 
quence 
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quence  of  the  non-payment  of  any  of  the  btllsi  to  be 
given  for  freight,  as  for  all  arrears  of  freight,  &c ;  and 
shall  have  full  power  and  authority  to  hold  and  retain 
the  said  goods  until  full  payment  of  all  such  losses, 
charges,  damages,  and  arrears  of  freight  paid  for  or 
on  account  of  the  said  H.  R.  Wilkinson^  and  which  he  of 
right  ought  to  bear  and  pay  agreeably  to  the  true  intent 
of  the  said  charter-party/'  And  after  so  full  and  une- 
quivocal a  declaration  of  intention  that  the  owner  shall 
retail^  the  right  of  lien  upon  the  lading  of  the  vessel,  we 
think  it  unnecessary  to  discuss  whether  such  consequence 
would,  or  would  not  have  followed  from  the  relation  in 
which  the  parties  have  placed  themselves  with  respect 
to  each  other  by  the  other  provisions  of  the  charter- 
party.  An  express  contract  is  the  strongest  and  surest 
ground  upon  which  the  right  of  lien  can  in  any  case 
he  placed :  and  in '  this  charter-party  the  charterer  has 
in  effect  covenanted  with  the  ship-owner,  that  whatever 
may  be  the  legal  operation  of  the  charter-party,  as  be- 
tween themselves,  the  charterer's  possession  of  the  ship 
shall  be  the  possession  of  the  owner,  so  far  as  the  right 
of  the  latter  to  a  lien  on  the  cargo  is  in  any  way  con- 
cerned. It  is  contended,  however,  on  the  part  of  the 
Plaintiffs,  that,  admitting  such  right  of  lien  to  exist 
with  respect  to  so  much  of  the  lading  as  was  the  pro- 
perty of  the  charterer,  no  such  lien  can  extend  to  any 
part  of  the  lading  on  board  the  vessel  which  was  the 
property  of  third  persons :  that  in  the  present  case  the 
rice  and  saltpetre  are  the  property  of  the  Plaintiffs, 
who  became  the  indorsees  of  the  bill  of  lading,  for  a 
valuable  consideration,  without  notice  of  the  terms  of 
the  charter-party ;  and  consequently,  that  they  stand  in 
the  same  situation  as  any  shipper,  whose  goods  are  put 
on  board  under  a  bill  of  lading,  and  who  is  entitled  to 
receive  them  after  the  voyage  is  performed  upon  tender- 
ing the  freight  mentioned  in  the  bill  of  lading,  without 

being 
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being  affected  by  any  private  agreement  between  the 
charterer  and  the  owner  of  the  ship.     That  a  shipper 
putting  his  goods  on  board  the  ship,  as  a  general  ship, 
upon  the  faith  of  a  bill  of  lading  signed  by  a  person 
whom  the  owner  has  allowed  to  bear  the  character  of 
master,  would  be  entitled  to  receive  his  goods  at  the 
end  of  the  voyage  upon  payment  of  the  freight  reserved 
by  the  bill  of  lading,  may  be  readily  admitted,  as  well 
upon  the  reasonableness  of  the  proposition  itsdf,  as 
upon  the  authority  of  the  decided  cases  referred  to  by 
the  Plaintiffs  in  the  course  of  the  argument     No  ques- 
tion, however,  arises  in  this  case,  as  to  goods  the  pro* 
perty  of  third  persons,  originally  loaded  by  them  on 
board   the  ship;  all  such  goods  having  been  duly  delir 
vered,  so  far  as  appears,  to  the  consignees,  or  the  in* 
dorsees  of  the  bills  of  lading.     But  the  present  case  is 
reduced  to  the  single  enquiry,  whether,  under  the  cir* 
cumstances  stated  in  the  special  case,  the  rights  of  the 
Plaintiffs,  with  respect  to  these  goods  are  the  same,  (as 
contended  for  them),  as  the  rights  of  an  indorsee  for  a 
valuable  consideration  of  a  bill  of  lading  given  to  a 
shipper,  who  has  loaded  his  goods  on  board  the  ship, 
as  a  general  ship,  and  without  notice  of  any  agreements 
between  the  charterer  and  the  owner  of  the  ship :  and 
we  are -of  opinion  that  the  rights  of  the  Plaintiffs  are  not 
the  same  with  the  rights  of  shippers  under  the  circum* 
stances  above  supposed.     In  the  present  case  the  rice 
and  saltpetre  were  purchased  by  Wilkinson^  the  master 
of  the  ship,  and  shipped  by  him  as  dead  freight  on  his 
own  account  in  January^  1828.      From  the  moment 
these  articles  were  loaded  on  board,  the  lien  of  the  De- 
fendant attached  upon  them  for  the  freight  and  other 
payments,  due  to  him,  under  the  express  contract  con- 
tained in  ^e  charter-party.     If  the  master  had  sold  this 
cargo  of  rice  and  saltpetre  to  a  third  person,  but  still 
retained  it  in  his  possession  on  board  the  sbip^  to  be 
Vol.  IX.  Q  q  carried 


18SS. 


69£ 


CASES  IN  HILARY  TERM 


18SS* 


carried  to  London^  it  is  difficult  to  state  the  principle 
upon  which  this  lien^  once  vested  in  the  ship-owner, 
should  have  become  divested  from  him  by  such  sale. 
Where  goods  ore  put  on  board  a  general  ship  under  a 
bill  of  lading,  and  the  owner  of  the  ship  has  by  the 
charter-party  reserved  to  himself  a  lien  upon  the  goods 
laden  on  board  the  ship,  for  his  freight  due  under  the 
charter-party,  he  has  such  lien  to  the  extent  of  the 
freight  due  for  these  particular  goods  under  the  bill  of 
ladings  whether  the  goods  remain  the  property  of  the 
same  person  during  the  voyage,  or  are  sold,  before  de* 
livery,  to  a  stranger :  or,  in  other  words,  the  extent  of 
the  ship-owner's  lien  remains  unaltered,  whether  the 
bill  of  lading  is  indorsed  to  a  third  person  for  a  valuable 
consideration,  or  the  goods  are  deliverable  to  the  origi- 
ginal  consignee.  And  upon  the  same  principle  it  would 
seem  to  follow  that  if  the  lading  of  the  ship  belongs  to 
the  charterer,  and  such  lading  is  subject  to  the  ship- 
owners lien  for  the  freight  reserved  by  the  charter-partyi 
such  lading  if  it  be  sold  by  the  charterer  after  it  is  put 
on  board,  would  pass  to  the  purchaser,  subject  to  the 
lien  which  the  ship-owner  had  before  the  sale. 

Such  would  have  been  the  case  if  Wilkinson  had  trans- 
ferred, the  property  in  the  cargo  by  an  actual  sale.  But, 
looking  at  tlie  whole  of  this  transaction,  it  appeass  to  us 
that  it  is  not,  in  any  point  of  view,  a  sale  by  Wilkinson  to 
the  Plaintiffs^  nor  can  the  Plaintiffs  be  considered  as  in- 
dorsees of  the  bill  of  lading  for  a  valuable  consideration. 
The  whole  of  the  transaction  by  which  the  property  was 
altered  took  place  at  Calcutta^  between  Boyd^  Bedy^  and 
Co.  on  the  one  part,  and  Wilkinson^  the  charterer  of  the 
ship,  on  the  other  part.  The  Plainti&  were  entire 
strangers  to  any  part  of  the  transaction ;  and  have  no 
other  concern  in  it  except  as  agents  and  correspondents 
of  Boyd^  Beebtfj  and  Co.,  upon  whose  title,  and  whose 
title  only,  they  can  stand.  —  For  the  bill  of  lading  was 
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endorsed  by  Boyd^  Beeby^  and  Co.  to  the  Plaintiffi  for 
no  other  purpose  than  to  enable  them,  out  of  the  pro- 
ceeds of  the  rice  and  saltpetre,  to  pay  the  amount  of  the 
bills  of  exchange  drawn  upon  them  by  Wilkinson  in  fa- 
vour of  Boydy  Beeby^  and  Co.  for  the  sums  advanced  by 
the  latter  to  Wilkinson,  It,  therefore,  the  Plaindffi  are 
unable,  from  a  defect  in  the  title  of  Boyd^  Beeby^  and  Co., 
the  indorsers  of  the  bill  of  lading,  to  retain  the  proceeds 
of  these  goods  in  satisfaction  of  the  bills  of  exchange 
drawn  upon  them,  they  may  repay  themselves  the  amount 
of  the  money  so  paid  to  the  use  of  Boydj  Beebyi  and  Co., 
out  of  other  funds  in  their  hands,  if  any,  or  may  recover 
it  back  by  action  against  Boyd^  Beeby^  and  Co. 

The  case  therefore  must  be  considered  as  if  Boyd, 
Beely,  and  Co.  were  the  Plaintiffit  on  the  record,  and  the 
question  as  to  these  parties  will  turn  upon  this  point,  what 
is  the  real  character  of  the  transaction  at  Calcutta?  And 
it  appears  to  us  that  it  amounts  in  substance  to  an  as- 
signment by  Wilkinson^  to  Bqyd^  Beeby^  and  Co.  of  the 
bags  of  rice  and  saltpetre  then  laden  on  board,  and  be- 
ing his  property,  as  a  security  for  the  payment  of  800/. 
which  had  been  advanced  by  them  to  him.  The  case 
states  in  terms  that  Wilkinson  applied  to  Bqyd^  Beeby^ 
and  Co.  for  a  loan  of  800/.  upon  the  security  of  the  rice 
and  saltpetre,  and  that  the  bill  of  lading  was  made  and 
indorsed  to  them  in  pursuance  of  that  agreement;  that 
the  800/.  was  advanced  under  such  agreement ;  and  that 
the  bill  of  lading  was  indorsed  to  the  Plaintiffs  as  a 
security  for  the  repayment  of  the  amount  of  the  bills 
drawn  on  the  Plainti£&.  The  whole  transaction  there- 
fore was  a  security,  and  nothing  more.  But  if  a  formal 
assignment  by  way  of  mortgage  had  been  actually  made, 
such  assignment  must  have  been  subject  to  the  owner's 
lien  which  had  already  attached,  and  was  then  actually 
existing:  for  Boyd^  Beeby^  and  Co.  claiming  under  JFi/- 
iinson^  could  only  take  what  he  could  legally  grant;  that 
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is5  the  right  to  the  cargo,  subject  to  the  ship-owner's  lien 
for  the  freight  and  other  payments  due  under  the  charter- 
party. 

It  has  been  urged  in  argument,  that  this  construction 
throws  a  considerable  hardship  on  Btyd^  Beehfy  and  Co., 
who  acted  in  ignorance  of  the  existence  of  any  charter- 
party,  or  of  tbe  reservations  thereof.  But  it  seems  a 
sufficient  answer,  that  a  very  little  enquiry  on  tlieir  part 
would  have  been  sufficient  to  enable  them  to  discover 
the  rights  of  the  ship-owner  reserved  by  the  charter- 
party.  It  was  surely  no  more  than  what  common  at- 
tention to  their  own  interest  required,  to  make  some 
enquiry  as  to  the  terms  on  which  the  master's  goods 
were  to  be  carried,  before  they  advanced  money  on  tbe 
security  of  the  goods ;  more  particularly  when  the  very 
form  of  the  bill  of  lading,  signed  by  Wilkinson  as  master, 
by  which  he  appears  to  be  also  the  shipper  of  tbe 
goods,  and  to  make  them  deliverable  to  his  own  order 
on  payment  of  certain  freight,  was  calculated  to  provoke 
some  enquiry  as  to  the  exact  relation  in  which  WiUdn' 
son  stood  with  respect  to  the  ship. 

But  whatever  may  be  the  hardship  on  either  party, 
this  case  is  to  be  determined  by  reference  to  their  strict 
legal  rights;  and  as  it  appears  to  us  that  the  tide  of  tbe 
Defendant,  as  ship-owner,  to  a  lien  on  these  goods,  is 
prior  in  point  of  time  to  that  of  the  Plaintiffs,  as  in- 
dorsees of  the  bill  of  lading  for  the  purpose  of  securing 
advances  made  to  the  master,  we  think  the  Defendant's 
lien  is  to  be  preferred  to  the  Plaintiffs'  title  under  the 
indorsement,  and,  consequendy,  that  the  verdict  should 
be  entered  for  the  Defendant. 

Judgment  for  the  Defendant 
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Hague  v.  Levi.  •^'^**  *'• 

TONES  Serjt.  moved  to  discharge  the  Defendant  on  Affidavit  to 

•  f  jt  r    ^  '     A^i.     hold  to  bail 

entering  a  common  appearance,  for  a  defect  m  the  .       ^   ^^^ 

affidavit  to  hold  to  bail,  which  did  not  disclose  the  Plain-  money  had 

tiflPs  residence,    and   alleged   that  the  Defendant  was  *"l!^**^ 
-11,         .      ^,  .    -^  .       ,  ^       ,    *.  to  Plaintifl^s 

indebted  to  the  Plamtiff  m  the  sum  of  50/.  for  money  ^^  ^^^  ^^ 

had  and  received  to  the  PlaintiflPs  use,  andfor  money  lent  ney  lent  by 

TM    *    .*iS* 'ill. 

by  the  Plaintiff,  without  distinguishing  how  much  was  ^u^jj^inr' 

clue  on  the  one  account  and  how  much  on  the  other.        guishiog  how 

much  18  due 

But  the  Court  thought  the  affidavit  sufficient,  and  ®"  ®"*  *^' 

.  °  count  and  how 

J'^^Sf  '  much  on  the 

Took  nothing,  other,  Held 

sufficient. 


Marshall  v.  Pitman.  Jan.  %$. 

'^PHIS  was  an  action  of  replevin  by  the  Plaintiff  for  where  a 

taking   his  goods.      The  Defendant  justified   the  party,  haying 

taking,  as  a  distress  for  a  poor  rate,  under  the  43  Eliz.  ^^^^  .^  ^^ 

c.  2.  as  an  inhabit" 

At  the  Summer  assizes  for  the  county  of  Somerset  ^^^  j^^  ^^ 
1832,  a  verdict  was  found  for  the  Plaintiff,  damages  medy  is  by  ap- 
is., subiect  to  the  opinion  of  this  Court  on  the  following  p«l  to  the 

^        ^  "^  quarter  ses- 

case :  —  sions.     Re- 

The  Plaintiff  was  a  surgeon  and  apothecary,  and  an  plevin  dots 

inhabitant  and  the  occupier  of  a  house  in  the  parish  of  ^PjJ^^^J^"^ 
Sheptofi  Mallett.     The  Plaintiff  was  rated  to  the  relief  wch  a  rate, 
of  the  poor  of  the  said  parish  in  four  several  rates :  the 

Q  q  3  first 
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first  made  on  the  29th  September  1831,  the  second  on 
16th  November y  the  third  on  the  28th  December  in  the 
same  year,  and  the  fourth  on  the  15th  February  1882. 
The  form  of  the  assessment  was  as  follows : 

^^  An  assessment  for  the  relief  of  the  poor  on  the 
29th  day  of  September  1831,  at  Is.  in  the  pound:  — 
P.  B.  Marshall^  or  occupiers, — house  and  garden,  IL  16s. 
P.  J3.  Marshall^  profits  on  stock  in  trade^  13^." 

^*  16th  November^  P.  B.  Marshall^  occupier,  —  for 
house  and  garden,  1^  I65/' 

Same  date  —  *^  assessment  on  the  inhabitants  of  S%^ 
ton  MaUettf  on  their  stock  in  trade  or  personal  pro- 
perty.—  P.  B*  Marshall^  apothecary,  135." 

28th  December  1831,  —  the  same,  verbatim,  as  the 
assessment  of  16th  November. 

15th  February  1832,  —  the  same,  verbatim,  as  the 
assessment  of  16th  November. 

These  several  rates  were  duly  made,  allowed,  and  pah- 
lished,  and  the  several  sums  duly  demanded  of  the 
Plaii\tiffl  The  Plaintiff  paid  the  several  assessments 
on  him  as  occupier,  but  refused  to  pay  the  several 
sums  of  135.  according  to  the  other  assessments,  and 
there  was  no  evidence  of  his  having  appealed  against 
any  of  the  rates  to  the  quarter  sessions  in  due  form  of 
law.  Upon  such  refusal,  a  warrant  of  distress  was  issued 
for  the  last^mentioned  sums.  The  Plaintiff's  goods 
were  seised  under  such  warrant,  and  replevied  by  the 
Plaintiff. 

At  the  tune  of  making  the  rates  in  question,  the 
Plaintiff  was  an  inhabitant  of  the  said  parish,  and  car- 
ried on  an  extensive  business  as  surgeon  and  apothe- 
cary, and  had  a  stock  of  drugs  and  medicines  which  he 
dispensed  to  the  patients  whom  he  attended  as  apothe- 
cary, but  did  not  sell  them  to  any  other  persons.  He 
made  up  the  prescriptions  of  physicians  for  patients  whom 
he  attended  jointly  with  such  physicians,  but  not  for  any 

one 


IN  THE  Third  Year  op  WILLIAM  IV.  597 

one  else.  He  had  no  shop  open  to  the  street,  nor  had  18SS. 
he  any  personal  property  or  stock  in  trade  in  respect  of  «,  ^'^ 
which  he  was  liable  to  be  rated,  unless  the  said  stock  of  ^f. 

drugs  and  medicines  made  hini  liable.     Although  the     Pttmak. 
three  last  rates  were  expressed  to  t>e  on  the  inhabitantSi 
on  their  stock  in  trade  or  personal  property,  yet,  in  lact, 
no  personal  property,  except  stock  in  trade,  was  included 
in  the  rate. 

The  case  set  out  a  copy  of  a  bill  of  the  Plaintiff's, 
with  several  items,  delivered  to  one  of  his  patients, 
for  pills,  draughts,  powders,  and  mixtures ;  to  another, 
for  attendance,  applications,  cure  of  fractured  arm, 
pills  and  mixtures ;  and  to  a  third,  for  bleeding,  pills, 
draughts,  powders,  mixtures,  blisters,  introducing  a 
catheter  into  the  bladder,  and  ointment.  The  inhabit- 
ants of  the  parish  of  ShepUm  MaUett  had  been  rated  in 
respect  of  their  stock  in  trade  for  upwards  of  the  last 
100  years^  up  to  the  time  of  these  several  rates.  During 
all  that  time,  surgeons  and  apothecaries,  inhabitants  of 
the  parish,  had  Iseen  rated  for  their  stock  of  medi« 
cines  and  drugs  in  the  same  manner  as  the  Plaintiff  was 
in  the  said  several  assessments,  and  such  sums  had 
been  paid.  In  the  years  1829  and  18S0  the  Plaintiff 
was  a  partner  with  one  John  Mifies,  a  surgeon  and 
apothecary  at  Skepton  Mallelt ;  and  during  that  time, 
they  were  jointly  rated  for  their  profits  on  their  stock  in 
trade  as  such  apothecaries ;  and  such  assessments  were 
paid.  (7.  Mines  died  in  November  1830,  and  the  stock 
of  drugs,  medicines,  and  bottles,  to  the  value  of  100^., 
was  removed  from  the  place  of  business  of  Mines  and 
the  Plaintiff,  to  the  place  of  business  of  Plaintiff;  and 
the  counter,  drawers,  and  shelves,  were  also  removed 
to  the  same  place.  A  Mr.  Edgar,  at  the  trial,  proved 
that  he  was  a  surgeon  and  apothecary,  and  had  resided 
in  the  parish  for  twenty-five  years;  that  during  that  time 
he  had  been  rated  to  the  relief  of  the  poor  for  the  medi- 
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cines  and  drugs  which  he  kept  as  apothecary,  and  had 
paid  those  rates.  He  made  a  profit  on  his  drugs,  whidi 
he  sold  generally  only  to  his  patients,  and  not  byre- 
tail:  if  families,  who  were  his  patients,  at  other  times 
wanted  medicines,  he  sold  them ;  but  never  to  strangers* 
In  one  of  his  residences  he  had  a  shop  open  to  the 
street. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  Plaintiff  could  maintain  tliis  action,  he  not 
having  appealed  to  the  quarter  sessions :  if  not,  the 
verdict  was  to  be  for  the  Defendant  Secondly,  whe- 
ther the  Plaintiff,  under  the  above  circumstances,  was 
liable  to  be  rated :  if  he  was  so  liable  to  be  rated,  the 
verdict  was  also  to  be  for  the  Defendant.  Either  party 
to  be  at  liberty  to  turn  the  case  into  a  special  verdict 

The  case  was  argued  by  Wilde  Serjt,  for  the  Plaintiff, 
and  Merexether  Serjt  for  the  Defendant.  It  will  be 
convenient  to  begin  with  the 

Argument  for  the  Defendant  This  action  does  not 
lie  against  the  Defendant  The  Plaintiff's  remedy,  if 
he  be  aggrieved  by  the  rate,  is  by  appeal  to  the  court 
of  quarter  sessions.  By  the  43  £/i2.  c.  2.  s.  1.  it  is 
enacted,  that  the  overseers  of  every  parish,  **  shall  take 
order  from  time  to  time,  by  and  with  the  consent  of  two 
or  more  justices  of  peace,  —  to  raise  weekly,  or  other- 
wise, (by  taxation  of  every  inhabitant,  parson,  vicar, 
and  other,  and  every  occupier  of  lands,  &c — in  such 
competent  sum  and  sums  of  money  as  they  shall  think 
fit,)f — competent  sums  of  money  for  and  towards  the 
necessary  relief  of  the  lame,  impotent,  old,  &c  — to  be 
gathered  out  of  the  same  parish,  according  to  the  ability 
of  the  same  parish." 

Had  the  Plaintiff  been  neither  an  inhabitant  of  the 
parish,  nor  an  occupier  of  land,  &c.  within  it,  the  De 
fendant  would  have  been  acting  without  jurisdiction. 
But  it  is  found  that  the  Plaintiff  toas  an  inhabUant$  the 

magis- 
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magistrate  thereforey  whether  the  plaintifiP  possessed  per- 
sonal property  or  not,  acted  within  his  jurisdiction,  in 
consenting  that  the  Plaintiff  should  be  put  on  the  rate 
in  respect  of  such  inhabitancy,  and  if  the  Plaintiff  had 
DO  personal  property,  or  was  rated  too  highly,  his  only 
course  was  to  appeal  against  the  rate ;  for  inhabitants 
are  to  be   rated   according   to  their  ability.     Rex  v. 
Gosse  (a).     In  Milward  v.  Coffin  (i),  the  Plaintiff  was 
rated  for  lands  not  in  his  occupation ;  the  justices  there- 
fore had  no  jurisdiction,  and  the  action  might  well  He. 
So,  in  Lord  Amherst  v.  Lord  Somers  (c),  the  Plaintiff  had 
been  rated  for  the  occupation  of  stables  which  had  not 
been  us^  by  him,  but  by  a  troop  of  horse-guards.     In 
like  manner,  if  the  rate  be  altogether  a  mdlUy^  as  for 
want  of  publication  or  otherwise,  the  justices  are  without 
jurisdiction :  jR.  v.  Newcombe  {d).     But  in  Hutchins  v. 
Chambers  (e).  Lord  Mansfield  says,  a  mere  defect  in  the 
rate,  unappealed  from,  does  not  avoid  the  warrant  of 
distress.     In  BonneU  v.  Beighton  (g^),  where  an  inclosure 
act  gave  commissioners  power  to  set  out  and  make 
roads,  &c.,  and  directed  that  the  expences  of  making 
and  repairing  those  roads,  and  all  other  expences  should 
be  borne  by  the  proprietors  in  certain  proportions,  to  be 
ascertained  by  the  commissioners  in  one  general  rate, 
and  then  gave  an  appeal  to  the  sessions  in  all  cases 
where  the  parties  should  think  themselves  aggrieved ;  it 
was  held,  that  an  objection  to  the  rate  on  account  of  the 
commissioners  having  expended  money  on  an  improper 
object,  could  not  be  tried  in  an  action  of  trespass,  but 
that  the  party  aggrieved  must  appeal  to  the  sessions. 
The  same  principle  was  recognised  in  Cortis  v.  Kent 
W,  W.  Company  (A),  and  Fawcett  v.  Fcndis  (i).    In  Dur- 
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rant  v.  Boys  (a)  it  was  held,  that  if  a  person  rated  to 
the  poor  had  any  objection  to  the  rate,  e.g.  that  it 
was  made  for  six  months,  he  mast  appeal  to  the  next 
sessions ;  and  if  he  did  not  appeal,  he  could  not  bring 
trespass  against  those  who  distrained  on  him  for  non- 
payment of  the  rate. 

At  all  events,  the  Plaintiff's  drugs  and  medidnes 
constituted  a  stock  in  trade,  or  visible  personal  pro- 
perty yielding  a  profit,  for  which  he  was  liable  to  be 
rated.  Surgeons  and  apothecaries  retail  their  drugs  at 
a  higher  price  than  they  buy  them,  and  the  apph'cation 
of  skill  in  compounding  medicines  no  more  exempts 
the  materials  from  rateability,  than  the  application  of 
the  shoemaker's  skill  exempts  the  leather  which  forms 
his  stock  in  trade. 


Argument  for  the  Plaintiff.  The  Plaintiff  was  liable 
to  be  rated,  and  within  the  Defendant's  jurisdicUon,  not 
as  an  inhabitant  simply,  but  as  an  inhabitant  having 
ability  to  contribute  to  the  rate.  If  he  had  no  ability, 
he  was  not  liable  to  be  rated,  and  not  within  the  De- 
fendanti's  jurisdiction.  But  he  had  no  ability,  unless  his 
medicines  constituted  stock  in  trade;  and  they  are  no 
more  stock  in  trade  than  the  ink  and  parchment  of  a 
lawyer,  or  the  tools  of  a  mechanic.  They  are  mere 
accessories  to  personal  skill,  which  cannot  be  the  subject 
of  a  rate :  JR.  v.  Startifant  (i).  Stock  in  trade  constitutes 
the  ability  of  the  inhabitant  as  much  as  land  constitutes 
the  ability  of  the  occupier ;  and  if  the  justice  is  witbont 
jurisdiction  where  a  party  is  rated  in  respect  of  pre- 
mises which  he  does  not  occupy,  so  be  is  without  juris- 
diction where  an  inhabitant  is  rated  in  respect  of  ability 
which  he  does  not  possess ;  in  the  one  case  as  in  the 
other,  there  is  nothing  on  which  the  rate  can  attach. 


(a)  6  r.  JR.  580. 


{b)  7  T.IL  60. 
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Mihoard  v.  Cqffin^  therefore,  and  Lord  Amherst  v.  Lord 
SomerSf  are  cases  in  point  for  the  Plaintiff.     The  rate 
being  without  object,  is  a  nullity,  and  cannot  be  enforced, 
even  though  confirmed  on  appeal.     B.  v.  Neaxombe* 
Although  therefore  an  appeal  may  lie  against  a  rate,  a 
party  aggrieved  by  it  is  not  in  all  cases  precluded  from 
proceeding  by  action.     If  it  were  otherwise,  he  might 
be  without  redress  where  an  improper  rate  is  confirmed 
on  appeal.      But  wherever  the  rate  is  a  nullity,  the 
justice  is  without  jurisdiction,  and  an  action  lies  if  he 
issues  a  warrant  of  distress.    The  quantum,  indeed,  or 
any  overcharge  in  the  rate,  is  only  to  be  controverted 
by  an  appeal  to  the  quarter  sessions*     Nolan^  257. 
(4th  ed.) 


18dS. 
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TiNDAL  C.  J.    The  first  question  upon  this  case  is 
whether  the  Plaintiff  can  maintain  this  action,  not  hav- 
ing appealed  to  the  court  of  quarter  sessions  against  the 
rate;  and  that  involves  the  question,  whether  the  magis- 
trates had  jurisdiction  to  make  the  rate,  because  if  they 
had,  that  rate  was  a  subject  of  appeal.     Looking  at  the 
words  of  the  statute  of  43  Eliz»  c,  2. 5.  I.,  I  am  of  opinion 
the  magistrates  had  jurbdiction.     The  words  are  that 
the  overseers  of  every  parish  **  shall  take  order  from 
time  to  time,  by  and  with  the  consent  of  two  or  more 
justices  of  the  peace  —  to  raise  weekly  or  otherwbe,  (by 
taxation  of  every  inhabitant,  parson,  vicar,  and  other, 
and  of  every  occupier  of  lands,  &c.,  —  in  such  competent 
sum  and  sums  of  money  as  they  shall  think  fit,)  —  com- 
petent suras  of  money  for  and  towards  the  necessary 
relief  of  the  lame,  impotent,  old,  &c.,  —  to  be  gathered 
out  of  the  same  parish,  according  to  the  ability  of  the 
same  parish.'' 

To  rate  in  such  sum  as  they  shall  **  think  fit"  does  not 
import  that  they  have  a  power  to  rate  arbitrarily,  but  to 
rate  the  occupier  according  to  the  value  of  his  occupation, 
the  inhabitant  according  to  his  visible  personal  property; 

and 
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18SS.       and  in  order  to  determine  whether  the  magistrates  bad 
Makshall  ju"sdiction  we  have  only  to  see  whether. the  Defendant 
V.  was  inhabitant  or  occupier.     In  Milward  v.  Cqffiny  it  was 

Pitman,     a  dry  qnestion  of  fact  whether  the  Defendant  was  an  oc- 
cupier ;  for  it  was  admitted  that  if  he  were,  the  quarter 
sessions  had  jurisdiction  in  the  matter.     So  here,  we 
must  see  whether  the  Defendant  is  an  inhabitant;  for  if 
he  be,  the  rate  is  a  question  of  amount  for  the  sessions. 
It  is  admitted  that  if  he  had  the  smallest  amount  of  pro- 
perty to  be  rated,  his  proper  course  would  be  by  appeal 
to  the  quarter  sessions;  but  it  is  contended  that  where 
he  has  nothing  rateable  he  is  entitled  to  proceed  by  ac- 
tion.    But  the  sounder  distinction  seems  to  be,  that  as 
an  inhabitant  possessing  visible  personal  property,  he  is 
liable  to  be  placed  on  the  rate,  although  his  rateable 
property  turn  out  afterwards  to  amount  to  nolhikg. 
This  is  the  ground  of  my  opinion,  which  renders  it 
unnecessary  to  decide  the  second  point. 

Park  J.  concurred. 

BosANQUET  J.  I  am  of  the  same  opinion.  It  is 
admitted  that  one  question  is,  whttlier  or  not  there  has 
been  an  excess  of  jurisdiction.  By  the  statute  of  £&:• 
the  overseer  is  required  to  "  take  order  from  time  to 
time,  by  and  with  the  consent  of  two  or  more  justices 
of  peace,  —  to  raise  weekly  or  otherwise,  (by  taxation 
of  every  inhabitant,  parson,  vicar,  and  other,  and  every 
occupier  of  lands,  &c.,  —  in  such  competent  sum  and 
sums  of  money  as  they  shall  think  fit,)  —  competent  sums 
of  money  for  and  towards  the  necessary  relief  of  the  lame, 
impotent,  old,  &c.  —  to  be  gathered  ogt  of  the  same 
parish,  according  to  the  ability  of  the  same  parish." 

The  Plaintiff*  was  an  inhabitant  and  possessed  personal 
property ;  but  whether  he  was  of  ability  to  pay  rates  was 
a  matter  for  the  judgment  of  the  overseers,  subject  to  an 
appeal  to  the  quarter  sessions.     From  that  decision  then? 

might 
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might  have  been  a  case  to  the  King's  Bench.  This 
Court  cannot  overlook  those  circumstances,  and  there- 
fore I  am  of  opinion  the  action  does  not  lie. 

Alderson  J.  I  am  of  opinion  this  action  does  not 
lie.  The  real  question  is,  whether  the  justices  have  juris- 
diction in  the  matter ;  if  they  have,  the  course  of  pro- 
ceeding is  by  appeal,  subject  to  a  case  to  the  Court  of 
King's  Bench.  The  act  says,  that  the  overseers  of  every 
parish  '*  shall  take  order  from  time  to  time,  by  and  with 
the  consent  of  two  or  more  justices  of  peace,  —  to  raise 
weekly  or  otherwise,  (by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  every  occupier  of  lands, 
&c.,  —  in  such  competent  sum  and  sums  of  money  as 
they  shall  think  fit,)  —  competent  sums  of  money  for 
and  towards  the  necessary  relief  of  the  lame,  impotent, 
old,  &c.,  —  to  be  gathered  out  of  the  same  parish,  ac- 
cording to  the  ability  of  the  same  parish." 

That  explains  the  case  of  Milward  v.  Caffin^  in  which 
the  Plaintiff  who  had  been  rated  as  an  occupier,  was 
proved  not  to  be  such. 

It  is  contended  that  the  Plaintiff  is  not  rated  as  an 
inhabitant  simply,  but  as  an  inhabitant  with  stock  in 
trade,  and  that  if  he  has  no  stock  in  trade  it  is  gross  in- 
justice to  treat  him  as  a  person  liable  to  be  rated*  But 
the  existence  of  the  jurisdiction  is  one  thing,  and  the 
mode  of  exercising  it,  another,  and  if  the  Plaintiff  be  an 
inhabitant  he  is  within  the  jurisdiction  of  the  justices. 
This  case  would  go  great  lengths  if  we  were  to  decide 
that  every  inhabitant  could  not  be  rated.  Before  the  late 
act,  it  was  a  grave  question  whether  a  party  might  not 
insbt  on  being  rated,  though  only  a  lodger,  in  order  to 
obtun  a  vote. 

I  ^ve  no  opinion  on  the  second  point  But  on  the 
first,  as  we  are  not  the  Court  to  which  the  appeal  should 
be  made,  our  judgment  must  be  for  the  Defendant. 

Judgment  for  the  Defendant. 
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Averment*  "'PHE  declaration  stated,  that  the  DefeDdant,  on  the 
J?"*' ^«  ^'  ^^  ^^  November^  1832,  at  London^  made  his  pro- 

who  had  made  ^issory  note  in  writing  and  delivered  the  same  to  the 
a  note  pro-  Plaintiff,  and  thereby  promised  to  pay  to  the  Plnbti£^ 
I^ndffxo/^  fourteen  days  after  the  date  thereof,  10/.  on  accotmt  of 
fourteen  dayi  Captain  WiUiam  Henry  Driscdls  which  period  had  now 
il^dJn^rS^  elapsed :  and  the  Defendant,  in  consideration  of  the  pre- 
it  to  Plam-       mises,  then  and  there  promised  to  pay  the  amount  of  the 

tiff, — pro-  said  note  to  the  Plaintifl^  according  to  the  tenor  and  eSsct 
mised,  when  it  .  ■  r      tt  •  i  j 

watdue,topay  ^n««'«of*     Upon  special  demurrer, 

Plaintiff  ac- 
cording to  the       JfJ^^gg  Seqt.  objected  that  it  was  not,  with  sufficient 

cfiect  thereof,  <^rtainty,  shown  in  the  declaration  that  the  supposed 
Held  fuffident  promise  alleged  to  have  been  made  by  the  Defendant  was 
on  special  de-    ^^^  ^  ^^  Plaintiff;   but  merely  that  the  Defendant 

promised  to  pay  to  the  Plaintiff  the  amount  of  the  note ; 
and  rum  constat  but  that  such  promise  was  made  to  another 
person.  It  did  not  appear  from  the  docJaration  that  the 
supposed  promise  was  made  to  any  person  wbatsoe?er* 

TiNDAL  C.  J.  The  necessary  iutendment  on  this 
count,  is,  that  the  promise  must  have  been  made  to  the 
Plaintiff  and  to  no  other.  The  count  states,  that  by  the 
note  which  was  made  by  the  Defendant  and  delifered 
by  him  to  the  Plaintiff,  the  Defendant  promised  to  pay 
the  Plaintiff  10/.  fourteen  days  after  date,  and  that  when 
the  note  was  due,  the  Defendant  promised  to  pay  ac- 
cording to  the  tenor  thereof.  By  the  tenor  of  the  note^ 
coupled  with  the  delivery,  his  promise  was  to  the  Pl^n- 
tiff.  The  utmost  ingenuity  cannot  discover  a  third  per- 
son to  supplant  him. 

The  rest  of  the  Court  concurred  in  saving 

Judgment  for  the  Fbintlff. 
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MUSSELBROOK  V.  DuNKIN.  Jan.  24. 

A  N  award  in  this  cause,  made  by  a  barrister  under  an  An  award  is 

order  of  Nisi  Prius,  was  ready  for  delivery  on  the  ^j°l^°°" 

1 9th  of  May  last,  of  which  the  parties  had  notice ;  but  an  puhluhed 

objection  being  raised  to  the  arbitrator's  charges,  a  rule  ^^cp  *^c 

was  obtained  in  Trinity  term,  June  14.,  to  refer  it  to  ^^^  ^^  j^ 

the  prothonotary  to  tax  those  charges.  it  ready  for 

That  rule  was  made  absolute  Jii7i^  16.,  the  last  day  ™*^"7o«* 

;    payment  of 

of  Trinity  term ;  and  the  prothonotary  concluded  his  the  reasonable 
taxation  in  July.  charges. 

Neither  party,  however,  took  up  the  award  till  Satur^ 
day  the  24th  of  November  last,  when  the  Defendant 
obtained  possession  of  it  by  paying  the  charges  allowed 
by  the  prothonotary;  whereupon  the  Plaintiff,  on  the 
last  day  of  Michaelmas  term,  Monday  Nov.  26.,  ob- 
tained a  rule  nisi  to  set  aside  the  award,  on  the  ground 
of  partiality  and  misconduct  in  the  arbitrator;  his 
having  employed  a  deputy ;  the  reception  of  improper 
evidence ;  and  a  decision  contrary  to  evidence. 

Taddy  and  Coleridge  Seijts.,  who  shewed  cause,  con- 
tended that  the  application  came  too  late.  By  analogy 
to  the  rule  prescribed  for  awards  made  under  the  statute 
of  9  &  10  TV.  3.  c.  15.  the  application  ought  to  have  been 
made  before  the  last  day  of  the  term  ensuing  the  publi- 
catioD  of  tlie  award.  The  publication  is  when  the  parties 
receive  notice  that  the  award  is  ready  for  delivery :  and 
even  if  under  the  circumstances  of  this  case  the  award 
should  be  considered  as  not  ready  for  delivery  till  the 
month  of  July^  still,  an  application  to  set  it  aside  should 
have  been  made  before  the  last  day  of  Michaelmas  term : 

Sogers 
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Rogers  v.  Dallimore{a\  Rawsihom  v.  Jmold{b\  Taykir 
V.  Gregory,  {c)  In  an  order  of  reference,  where  the  arbi- 
trator's time  is  limited,  the  word  publish  can  scarcely 
have  a  different  meaning  from  the  same  word  in  the 
statute;  and  awards  under  such  orders  would  almost 
always  be  published  beyond  the  time  allowed,  if  not 
deemed  to  be  published  at  the  time  they  are  ready  for 
delivery. 


Wilde  and  Bompas  Serjts.  in  support  of  the  rule*  An 
award  cannot  be  said  to  be  published  to  a  party  before 
lie  has  notice  of  its  contents.  The  Defendant  had  do 
notice  of  the  contents  of  this  award  till  the  24th  of 
November  I  if,  therefore,  he  had  made  his  application 
even  in  the  present  term,  it  would  have  been  an  appli- 
cation within  the  first  term  after  the  award  was  published 
to  him.  It  would  be  hard  if  one  party  by  submitting  to 
an  improper  charge  could  take  up  an  award,  and  so 
affect  the  party  who  resists  the  charge  with  notice  of 
publication.  The  omission  to  take  the  award  up  earlier 
is  the  laches  as  much  of  the  party  opposing  thb  ap- 
plication as  of  the  party  making  it;  the  party  opposing 
therefore^  is  estopped  to  take  the  objection. 

TiNDAL  C.  J.  I  think  the  Plaintiff  comes  too  late. 
In  all  cases  within  the  statute  fV.  S.  a  definite  time  b 
prescribed  for  applications  such  as  the  present,  namely, 
before  the  last  day  of  the  term  next  after  the  award 
shall  have  been  made  and  published.  Upon  the  mean- 
ing of  the  word  made  no  di£Bculty  arises :  the  question 
is,  what  is  meant  by  the  word  published  f  I  think  that 
word  is  satisfied  by  the  award's  having  been  made,  and 
notice  having  been  given  to  the  parties  that  it  is  within 


(a)  6  TaunU  zii. 
\h)  6JB.&fC.629. 


(c)  %B.^  Jd^hllA* 


their 
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th^ir  reach  oq  payment  of  just  and  reasonable  expenses. 
And  I  conciir  in  thinking  that  the  award  cannot  be  said 
to  be  ready  when  it  is  only  to  be  had  on  submitting  to  a 
wrongful  demand.  But  here  all  objection  to  the  arbi- 
trator's demand  was  ended  by  the  prothonotary's  taxation 
in  Jvihf.  It  has  been  urged  that  it  would  be  hard  that 
the  contents  of  the  award  should  be  considered  as  pub- 
lished to  both  parties  by  the  mere  act  of  one  of  them  in 
taking  it  up :  but  there  are  many  cases  in  which  neither 
party  is  willing  to  take  up  the  award ;  and  the  arbitrator 
might  be  deprived  of  any  compensation  for  his  trouble, 
if  notice  that  the  award  is  ready  for  delivery  upon  pay- 
ment of  reasonable  expenses  were  not  held  a  publication 
of  the  award. 

The  objections,  to»,  on  which  it  is  sought  to  set  aside 
this  award  are  (except  the  last,  which  affords  no  ground 
for  the  motion,)  such  as  might  have  been  made  in 
rnm/y  term,  when  the  arbitrator's  demand  was  re- 
ferred to  the  prothonotary. 


18S5. 


Park  J.  I  am  of  the  same  opinion.  The  applicant 
knew  all  the  available  grounds  of  objection  in  Trinity 
term,  and  I  see  no  reason  for  departing  from  the  prac- 
tice, which  has  been  to  consider  awards  under  an  order 
of  Nisi  Prius  in  the  same  light  as  awards  under  the 
statute  9  &  10  ^.  3. 

BosAKQUET  J.  Assuming  that  the  award  was  not 
published  till  the  prothonotary's  taxation  of  the  arbitra- 
tor'adeiaand,  still  the  case  falls  within  the  rule  which  has 
been  adopted  in  conformity  with  the  statute  9  &  10  ^.3. 


Alderson  J.  I  am  of  the  same  opinion,  Tbis 
Award  must  be  considered  to  have  been  published  in 
</%•    The  party  was  bound  to  apply  before  the  last 
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day  of  the  ensuing  term,  unless  ke  accounts  for  the 
delay.  It  is  not  accounted  for  here,  because  all  the 
available  grounds  of  objection  were  known  in  Jvlbf. 

Rule  discharged. 


Jttth  %S' 


Ward  v.  Shew  and  Another. 


An  authority 
to  tenants  **  to 
pay  rent  to 
J.  S.9  whose 
receipt  shall 
be  their  dis- 
charge i"  does 
not  entitle /.£. 
to  distrain* 
although  he 
receives  the 
rents  for  hts 
own  benefit* 


^HE  defendant  5>i€%o,  a  bankrupt,  had  conducted  him- 
self so  satisfactorily  towards  his  creditors,  that  they 
required  the  assignees  to  reconvey  to  him  his  unsold 
freehold  and  leasehold  estates,  and  among  them  a  hoose 
in  the  occupation  of  the  Plaintiff. 

Before  the  conveyance  was  executed  the  assignees  gave 
Shew  the  following  authority : 

"  Mr.  J.  Skew   having  completed  an  arrangement 

with  Messrs.  Amot  and  Co.,  his  assignees,  for  the  five 

houses  in  Chequer  AUet/,  on  the  21st  of  Mry,  instant) 

and  the  arrears  of  rent  due  thereon,  the  tenants  on  the 

respective  premises  are  hereby  authorised  to  pay  tb^r 

rents  to  the  said  J*  SheWf  whose  receipt  shall  be  their 

discharge. 

Bovoden  4*  WaterSi 

*'  24M  Mn/f  1881.  Solicitors  to  the  Commission." 

Upon  the  strength  of  this  authority,  Sheio^  in  the  name 
of  the  assignees,  distrained  on  the  Plaintiff  for  rent 
arrear ;  whereupon  the  Plaintiff  commenced  this  actkm 
on  the  case. 

The  declaration  contained  several  counts  for  exoe^ 
aive  and  irregular  distress,  and  one  count  in  trover.  The 
Defendants  pleaded  the  general  issue,  not  guilty,  and 
gave  in  evidence,  the  above  authority  in  justification  of 
the  distress.     At  the  trial  before  Tindal  C.  J.  a. verdict 

having 
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having  been  given  for  the  Defendants  on  all  the  special 
counts,  and  for  the  Plaintiff  on  the  count  in  trover, 

Jones  Serjt  obtained  a  rule  nisi  to  set  aside  the  ver^ 
diet  for  the  Plaintiff  on  the  ground  that  the  Defendant 
bad  an  interest  coupled  with  an  authority,  or  at  all  events 
an  authority  to  receive  rents,  which  entitled  him  to  dis- 
train, upon  the  same  principle  as  a  receiver  appointed  by 
the  Court  of  Chancery.  In  Piit  v.  Sncmkn  (a).  Lord 
Hmrdmide  said,  "  receivers  appointed  by  the  Court  have 
a  power,  where  they  see  it  necessary,  to  distrain  for  rent, 
and  need  not  apply  first  to  the  Court  for  a  particular 
order  for  that  purpose."  Willatts  v.  Kennedy  (J).  So  they 
have  a  power  to  sue  for  double  value  under  the  statute. 
Wilkinson  v.  Colley.  {c) 

The  Judge's  report  having  now  been  read,  the  Court 
called  on 

Jones  to  support  his  rule.  He  contended  that  inasmuch 
as  the  Defendant  was  to  receive  the  rent  for  his  own 
benefit,  and  his  receipt  was  to  discharge  the  tenant,  his 
case  was  stronger  than  that  of  a  receiver  in  Chancery. 

TiNDAL  C.J.  I  think  we  may  decide  this  question 
without  infringing  on  the  rule  as  to  a  receiver  of  the  Court 
of  Chancery.  Such  a  receiver  is  an  officer  appointed 
by  the  Court,  under  certain  well-known  rules,  and  re- 
sponsible to  the  Court  for  any  abuse  of  authority :  here, 
by  the  very  terms  of  the  instrument  under  which  the 
Defendant  justifies,  the  tenants  only  are  authorised  to 
pay  their  rent  to  the  Defendant,  and  to  take  his  receipt 
V  a  discharge.  What  is  that  but  an  intimation  that  the 
former  course  of  payment  being  discontinued,  they  were 
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(fl)  3  Atk.  750. 
(k)  8  Bin^.  5. 


(r)  5  Burr*  »694« 


Rr  3 
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to  be  disdiarged  if  they  paid  to  Shen  ?    But  that  by  no 
means  confers  on  him  a  power  to  distrain.   If  jS&ADbad 
v.  authority  to  distrain,  he  could  only  have  distruned  as 

Shkw.  bailiff  to  the  assignees,  and  they  vould  have  been 
responsible  for  any  abuse  of  such  authority.  Can  it 
be  supposed  that  they  would  invest  him  with  a  power 
of  fighting  the  battle  as  to.  disputed  rents  at  tb^r 
expense? 

FAaK  J.  This  is  a  power  to  the  tenants  to  psy 
Shew^  but  not  a  power  to  him  to  demand,  much  less  to 
distrain,  for  rent  Hogg  v.  Snailh(a)  is  directly  in 
point.  There  it  was  held,  that  a  power  of  attorney  to 
receive  all  salary  and  money,  wiUi  authority  to  recover, 
compound,  and  discharge,  and  to  give  rdeases,  and 
appoint  substitutes,  did  not  authorise  the  attorney  to 
negotiate  bills  received  in  paym^it,  nor  to  indorse  them 
in  his  own  name :  nor  did  a  power  to  transact  all  hmr 
ness :  and  that  evidence  of  a  usage  at  the  navy-office  to 
pay  bills  iudorsed  by  the  attorney  in  his  own  name, 
and  negotiated  by  him  under  such  a  power,  could 
not  be  received  to  enlarge  the  operation  of  the  power. 
Mansfield  J.  said,  ^*  If  the  evidence  of  usage  had  beea 
ten  times  as  strong,  it  would  not  have  authorised  tbis 
transaction."  And  Lawrence  J.  referred  to  Hajf  v. 
Goldsmidt  (J),  where,  under  a  power  to  transact  all 
business,  "  /.  and  R.  Dtfjf  received  an  India  bill  for 
2920/.  85.  10(i,  payable  to  the  testator  or  his  (wder, 
which  each  of  them  indorsed  *  for  Major  General 
Patrick  I>uff\  per  procuration,  James  Duff'j  Mcibert  Dt^ 
They  discounted  the  bill  with  the  defendants,  and  raised 
money  on  it  The  defendants,  by  their  brok^,  re- 
ceived of  the  India  Company  the  money  due  on  the 
bill.     At  the  trial,  a  verdict  was  found  for  the  plaintiffi; 

(a)  1  Taunt,  z^l*  (^)  iTauni.iAf* 

and 
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and  Erskine  for  the  defendants  having  obtained  d  rule 
nisiy  for  setting  aside  the  verdict  and  entering  a  nonsuit, 
the  qaestKm  for  the  Court  of  Kirig^s  Bench  was,  whether 
J.  and  JZ.  JDfj^had  any  authority  to  indorse  and  discount 
the  bill  ?  The  Attomey<*General  {Gibbs%  and  WiboHj 
shewed  cause,  and  contend^  that  the  power  of  attor- 
ney gave  the  Duffs  authority  to  receive  only,  and  not 
to  negotiate  the  bill  Erskine  and  GaseUe^  contra,  re- 
lied on  the  words  to  ^  transact  all  business^*  as  giving 
an  authority  to  do  more  than  merely  to  receive,  and 
contended,  that  the  indorsement  was  only  a  substitution 
of  other  persons  for  the  attornies  themselves,  which 
the  power  enabled  them  to  make.  The  cases  of  Howard 
V.  Baittie  (a),  and  Gardener  v.  Baillie  (i),  were  referred 
to  in  the  course  of  the  argument  The  Court  was  of 
opinion,  that  the  power  to  transact  business  did  not 
authorise  the  Duffs  to  indorse  the  bill.  The  most  large 
powers  must  be  construed  with  reference  to  the  subject 
matter.  The  words  ^  all  business,*  must  be  confined  to 
all  business  necessary  for  the  receipt  of  the  money." 

That  case  is  precisely  in  point.  The  authority  of  a 
receiver  in  chancery  to  distrain  is  not  disputed,  but  it 
rests  on  totally  different  grounds. 


BosANQUET  J.  If  this  had  been  an  action  of  replevin, 
and  the  Defendant  had  made  cognisance  as  bailiff  of 
the  assignees,  his  authority  might  have  been  traversed ; 
and  the  question  whether  he  had  authority  or  not, 
depends  on  the  construction  of  the  instrument  of 
May  24.  1831.  But  the  nature  of  that  instrument  is  an 
authority  to  the  tenants  to  pay,  not  to  the  Defendant 
to  distrain.  The  authority  to  the  tenants  to  pay  might 
perhaps  autliorise  the  Defendant  to  demand,  because  his 
receipt  is  to  be  a  discharge  to  the  tenants ;  but  authorities 


{a)  %H.Bl.6iS. 


[b)  6  T.  R,  591 


Rr  3 


must 
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must  be  construed  strictly  with  reference  to  their  snlgect 
matter,  and  here  there  is  no  power  to  distrain.  In 
Murray  v.  ^ast  India  Company  (a),  it  was  held,  that  a 
power  of  attorney,  authorizing  an  agent  to  demand,  sue 
for,  recover,  and  receive,  by  all  lawful  ways  and  means 
whatsoever,  all  monies,  debts,  and  dues  whatsoever,  and 
to  give  sufficient  discharges,  did  not  authorise  him  to 
indorse  bills  for  his  principal.  This  case  is  distinguish- 
able from  that  of  receivers  in  Chancery,  because  they  are 
appointed  by  and  responsible  to  the  Court,  and  act  under 
settled  rules.  The  present  is  a  private  authoriQr,  and 
must  be  construed  in  the  ordinary  way. 


Alder  SON  J.  I  am  of  the  same  opinion.  The  in- 
strument contmns  an  authority  to  the  tenants  to  paj, 
and  to  the  Defendant  to  give  a  discharge,  and  all  powers 
necessary  for  those  purposes  are  implied  in  that  authority; 
but  the  authority  for  which  the  Defendant  contends^ 
is  one  which  would  render  the  assignees  responsible  to 
the  tenants  in  respect  of  all  acts  done  by  the  Defendant 
That  would  be  an  authority  much  larger  than  is  neces- 
sary for  the  purpose  of  receiving  rents,  and  therefore 
this  rule  must  be  discharged. 

Rule  discharged. 


(a)  5  A  ^  Ald.ao4* 
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HOPCRAFT  V.  K£YS.  •^aw.  t6. 


T)EPLEVIN.    The  Defendant  made  cognisance  as  Defendant 
bailiff  of  Hawkins  for  a  quarter's  rent  of  a  house,  having  only 
due  on  the  12th  of  May  1832,  from  the  Plaintiff  as  tenant  ^de^j^^ 
to  Hawkins.  to  Plaintiff  for 

The  Plaintiff  pleaded  non  tentiiU  upon  which  issue  y«»5  before 

^  ^  the  first  quar- 

was  taken.  xa^^  rent  ^^3^, 

It  appeared  at  the  trial   before   Tindal  C.  J.,  that  doe,  Plaintiff 
Hopcrq/i  was  let  into  possession  by  Hawkins  upon  the  .    ^.^i^  ^^^ 
\2ih  February  1831,  as  tenant  for  one  year  certain,  at  a  mount  to 
rent  payable  quarterly ;  Hawkins  undertaking  to  finish  ^^'^°™\'  ^ 
the  bouse  by  a  certain  time,  and  to  give  Hopcrqfl  the  out  of  posses- 
option  of  a  lease  at  the  end  of  the  year.    But  Hawkins  "^°  ^^  •o°*« 
himself  had   no  other  title  to  the  premises,  than   an  ^^  entered 
agreement  with  one  Kent^  bearing  date  the  17th  September  again  under 
1830,  by  which  Kent  agre^  to  grant  him  a  lease  after  *  "^  *STh 
Hawkins  should  have  finished  the  houses  described  in  person  who 
the  agreement;  reserving  to  himself  an  express  power  had  evicted 
of  re-entry,  and  avoiding  the  agreement,  if  the  houses  paramount: 
were  not  completed  within  six  months  from  the  date  of      Held,  that 
the  agreement.      It  was  proved  at  the  trial,  that  the  ^^"ririL^'^ 
houses  were  not   finished   within   the   time^   and  that  distrain,  and 

Kenty  upon  the  2d  of  April,  which  was  before  any  rent  ^^  ^f  f  ^*^" 
,  Uon  might  be 

became  due  from  Hopcrqft  to  HawkitiSy  re-entered  for  ^y^  i^  gyj. 


the  condition  broken,  and  turned  all  persons  found  upon  dence  on  the 
the  premises,  and  amongst  others  Hopcrqft^  out  of  pos-  *  -  - 
session.  Kent  immediately  put  a  man  into  possession 
of Hopcrqft*s  house,  who  remained  there  for  five  weeks; 
•  after  which  Kent  proceeded  to  finish  the  house,  which 
^k  up  eight  or  nine  weeks  more ;  and  subsequently  to 
this  Hopcrq/i  took  the  house  from  Kent  upon  a  new 

R  r'  4  agreement. 
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I8S8.  agreement}  and  for  a  different  rent,  under  which  agree- 
ment he  was  in  possession  at  the  time  of  taking  the 
distress. 

It  was  contended  on  the  part  of  Hceaokins^  that  all 
this  was  the  result  of  collusion  between  the  Plaintiff  and 
Kenti  but  that  point  was  left  to  the  jury,  who,  being  of 
opinion  there  had  been  no  fraud  or  collusion,  found  for 
the  Plaintiff:  — 

A  rule  nisi  was  obtained  to  set  aside  this  verdict,  oo 
the  ground,  that  die  Plaintiff  having  taken  under  Hauy 
kinSi  was  estopped  to  say  he  had  no  title :  BaUs  v.  Wai- 
wood  (a),  Parry  v.  House  (i),  Neave  v.  Moss  (c),  Bogen 
V.  Pitcher  (d).  Doe  v.  Ladi/  Smytke  {e) :  and  that  at  all 
events  the  evicticm  by  Kent  should  have  pleaded,  and 
could  not  be  given  in  evidence  on  the  issue  of  non 
.  tenuit* 

Andrews  Serjt.  who  shewed  cause,  admitting  that  a 
tenant  may  not  in  general  dispute  his  lessor's  title,  con- 
tended, nevertheless,  that  he  may  shew  such  title  to 
have  expired  before  the  time  of  the  distress :  England 
d.  Sybum  v.  Slade  (g),  Neave  v.  Moss^  Gravenor  v* 
JVoodhouse  {k) :  and  though  it  be  necessarry  to  plead 
the  eviction  where  the  lessor  himself  has  dispossessed 
the  lessee,  yet  where  the  lessor's  title  has  expired,  and 
the  tenant  actually  holds  under  another,  those  facts 
may  be  properly  established  under  the  issue  of  non 
ienuit. 

Wilde  and  Coleridge  Seijt.  contra^  in  addidon  to  the 
cases  cited  upon  obtaining  the  rule  nisiy  referred  to  the 
authorities  cited  in  Serjt.  William^s  note  2.  to  Salmon  ?. 
Smith  (i),  to  show  that  the   eviction  of  the    Plaintiff 

{a)  %  Campb.  ii.  (e)  4  M.  l*f  S.  347. 

(b)  Hoh  N.  P.  489.  is)  4  T.  R.  68a. 

(c)  I  Bing.  360.  (^)  I  Bingb.  38. 
(d}  6  Taunt.  ^«.  (i)  I  fTms,  Saund.  %o4* 

by 
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by  Kent  ought  to  have  been  pleaded;  in  which  case        183S. 
Hawkins  might  have  been  prepared  with  evidence  to 
show  collusion. 

T'lNDAL  C.  J.  I  hope  nothing  which  I  am  about  to 
observe,  will  be  supposed  to  break  in  upon  the  esta* 
blished  rule  of  law,  that  the  tenant  so  long  as  he 
remains  in  possession,  shall  never  be  allowed  to  dispute 
the  title  of  the  landlord  from  whom  such  possession  was 
received.  But  upon  the  facts  proved  at  the  trial  of  this 
cause,  that  rule,  as  it  appears  to  me,  does  not  apply  to 
the  present  case ;  for  upon  the  whole  of  the  evidence, 
Hopcrqfty  at  the  time  of  the  distress,  was  not  in  pos* 
session  under  any  tenancy  he  derived  from  Hawkins, 
but  under  a  new  and  distinct  holding  which  he  took 
from  Kefit,  at  a  period  long  subsequent  to  the  time 
when  HavJcini^  title  had  expired.  The  facts  were 
these!  Hcpcrqfl  was  let  into  possession  by  Hwuakins  upon 
the  12th  of  Febrtiary  1831,  as  tenant  for  one  year  cer- 
tain, at  a  rent  payable  quarterly ;  Hcnokins  undertaking 
to  finish  the  house  by  a  certain  time,  and  to  give  Hop- 
craft  the  option  of  a  lease  at  the  end  of  the  year.  But 
Hawkins  himself  had  no  other  title  to  the  premises  than 
an  agreement  with  Kent^  bearing  date  the  17th  of  Sep- 
tember  1850,  by  which  Kent  agreed  to  grant  him  a  lease, 
after  Hawkins  should  have  finished  the  houses  described 
in  the  agreement;  reserving  to  himself  an  express  power 
of  re-entry  and  avoiding  the  agreement,  if  the  houses 
were  not  completed  within  six  months  from  the  date  of 
the  agreement  It  was  proved  at  the  trial  that  the 
houses  were  not  finished  within  the  time^  and  that  Kent, 
upon  the  2d  of  Aprilf  which  was  before  any  rent  be- 
came due  from  Hopcrafi  to  Hawkins^  re-entered  for  the 
condition  broken,  turning  all  persons  found  upon  the 
premises,  and  amongst  others  Hopcraft,  out  of  posses- 
sion.   Kent  immediately  put  a  man  into  possession  of 

HopcrafVs 
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Hopcrqf^s  boasei  who  remained  there  for  five  wedcs, 
after  which  Kent  proceeded  to  finish  the  house,  which 
took  up  eight  or  nine  weeks  more,  and  subsequently  to 
this,  Hopcrafi  took  the  house  from  Kent  upon  a  new 
agreement  and  for  a  difierent  rent,  under  which  he  was 
in  possession  at  the  time  of  taking  the  distress.   Ail  this 
might  indeed  have  been  colourable,  and  the  result  of 
collusion  between  the  tenant  and  the  ground  landlord 
to  get  rid  of  Hawkins  i  and  if  it  had  been  so,  no  doubt 
it  would  not  have  had  such  efiect;  but  the  point  was 
left  to  the  jury,  who  thought  there  was  nothing  fraud- 
ulent or  collusive.    I  thought,  therefore,  at  the  triali 
and  still  thmk,  that  it  was  competent  for  the  Plaintiff  to 
shew  that  his  landlord  had  a  defeasible  title  only,  and 
that  such  title  was  actually  defeated  before  any  rent 
became  due,  and  that  the  rule  above  adverted  to  could 
not  apply  to  the  case  where  the  tenant  had  been  actoallj 
turned  out  of  possession,  and  kept  out  a  considerable 
time,  and  afterwards  entered  under  a  new  agreement 
bofi&fide  entered  into  with  a  different  person. 

It  is  objected,  however,  that  such  evidence,  if  it  amounts 
to  an  answer  to  the  distress,  could  not  be  given  in  evidence 
under  non  temUtj  but  should  have  been  pleaded  specially 
as  an  eviction.  It  may  be  admitted,  that  in  ordioai; 
cases,  an  eviction  must  be  specially  pleaded ;  but  here 
the  only  question  was,  whether  Hopcrafi  held  as  tenant 
to  Hawkins  at  the  time  of  the  distress,  not  whether  he 
had  been  tenant  to  him  on  former  and  different  occa- 
sions ;  and  this  was  negatived  by  the  evidence,  which 
shewed  that,  at  the  time  of  the  distress,  he  was  in  upon 
a  contract  bond  Jide  entAxeA  into  with  another  person 
long  subsequent  to  the  time  when  such  former  tenancy 
was  determined.  Such  evidence  appears  to  me  to  be 
applicable  to  the  issue  upon  non  tenuity  and  I  therefore 
think  the  rule  should  be  discharged. 

Park 
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Park  J.     The  rule  by  which  a  tenant  is  precluded  1883. 

finom  contesting  his  landlord's  title,  is  so  well  established  hototaft 

that  it  cannot  be  disturbed ;  but  I  put  this  case  on  the  ^ 

ground  taken  by  my  Lord  Chief  Justice,  that  at  the  time  l^xts. 
of  the  distress  Hawkinses  title  had  expired,  and  the 
Plaintiff  did  not  at  that  time  hold  as  his  tenant 

BosANQUET  J.  I  am  of  the  same  opinion.  All  col- 
lusion in  this  case  has  been  negatived  by  the  finding  of 
the  jury.  The  question  is,  whether  the  Plaintiff  was 
tenant  to  Hawkins  at  the  time  of  the  distress.  It  is  true 
that  a  tenant  cannot  dispute  his  landlord's  title,  but  he 
may  shew  that  the  title  has  expired.  And  what  are  the 
facts  here?  Kent  had  a  right  to  re-enter  on  the  2d  of 
April,  if  the  houses  were  not  finished  according  to  the 
agreement  of  the  17th  September.  He  did  so,  and 
turned  the  Plaintiff  out  It  was  not  necessary  that  the 
Plaintiff  should  contest  the  right  otKent  to  enter,  whose 
title  was  clear ;  he  went  out,  and  was  actually  out  of 
possession  for  some  weeks.  It  has  been  contended  that 
this  eviction  ought  to  have  been  pleaded.  If  Hawkins^ 
during  the  continuance  of  the  term  demised  by  him  to 
the  Plaintifi^  had  evicted  his  own  lessee,  the  eviction 
cmght  to  have  been  pleaded.  But  when  his  tide  had 
expired,  in  consequence  of  which  the  Plaintiff  had  been 
tamed  out,  and  had  again  come  into  possession  under 
a  new  and  distinct  demise  by  Kent,  it  appears  to  me  that 
he  was  entitled  to  give  that  matter  in  evidence  under  the 
issue  of  non  tenuit. 

Alderson  J.  I  am  not  free  from  doubt  in  this  case, 
bat  as  the  rest  of  the  Court  entertains  a  clear  opinion, 
I  am  not  prepared  to  disagree. 

Rule  dbcbarged. 
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Jm*  ^.  Allan  and  Another  v.  Kenning. 

«  Whereas        ^SSUMPSIT  on  the  following  guaranty :  — 

/riCu  in- 
debted to  you,  «  Gentlemen, 

^^.uir»«  ^       **  Whereas  fV.  Couchman  is  indebted  to  yon  in  a  som 

occasion  to  ■' 

make  further  of  money,  and  may  have  occasion  to  make  further  par* 
purchases         chases  from  yon,  as  an  inducement  to  you  to  sell  bim 

from  you,  *■«,,. 

an  inducement  ^^"  goods,  and  contmue  your  dealings  with  him,  I 

to  you  to  hereby  agree  and  undertake  to  guarantee  you  in  the 

dealings  wiA  ^"°*  ^  100/.,  payable  to  you,  in  default  on  the  part  of 

him,  I  under-  the  said  W.  Couchman^  for  two  months, 

take  to  gua-  « j^   g^jj,   j  ^^^                                     j  Xenning. 

rantee  you  m  "^                                                                                 ° 

the  sum  of  "  To  Messrs.  Allan!^ 
zoo/,  payable 

to  you  in'  The  declaration,  setting  out  the  guaranty  accordiogto 

mt"of  th  ^^  ^^  supposed  legal  effect,  stated  the  100/.  to  be  payable 
taid  fr.C.for  ^  ^^  Plaintiffs  on  two  month?  notice  of  the  default  of 
two  months :»'  W.  Couchman. 

continues  ^^  ^^  ^™^  ^^  ^^  guaranty  Couchman  was  dealing 

guaranty.         with  the  Plainti£&  at  a  credit  of  four  months.     In  Jam- 

ary  1830  be  failed,  being  at  that  time  more  than  100/* 
in  debt  to  the  Pldntiffs. 

At  the  trial  before  Tindal  C.  J.  it  was  contended,  on 
the  part  of  the  Defendant,  that  this  guaranty  was  to 
enure  for  two  months  only  from  the  time  it  was  given ; 
but  the  Chief  Justice  esteeming  it  a  continuing  guanuitj, 
a  verdict  was  found  for  the  Plaintiff,  which 

Jones  Serjt.  obtained  a  rule  nisi  to  set  aside,  and 

enter  a  nonsuit  instead,  upon  the  objection  taken  at  tbe 

trial,  and  also  for  a  variance  in  the  declaration,  contend- 

ing  that,  by  no  construction  of  the  guaranty,  could  the 

Defendant  claim  two  •  month's  time  for  payment  after 

notice  of  Couchmaris  default ;  for,  if  so,  the  Plaintifis 

might 
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might  be  obliged  to  give  six  or  eight  months'  credit 
instead  of  two. 

Andrews  and  Stephen  Seijts.,  who  shewed  cause,  ar* 
gued  that,  as  CouGhman  was  dealing  at  a  credit  of  four 
months,  the  guaranty  would  have  been  useless  if  it  were 
to  secure  the  Piaintiffi  for  no  more  than  two  months 
firom  its  date ;  and  that,  as  to  the  alleged  variance  in 
the  declaration,  it  was  the  only  exposition  which  the 
ohscare  language  of  the  latter  part  of  the  guaranty  ad- 
mitted (rf*.  They  contended,  also,  that  this  objection 
had  not  been  taken  at  the  trial,  and,  therefore,  ought 
not  to  be  entertained  now. 


18S8. 


Janes  having  been  heard  in  support  of  his  rule, 

TiNDAL  C.  J.  said,  I  entertain  no  doubt  that  this  is  a 
continuing  guaranty,  and  that  it  was  to  be  binding  on 
the  Defendant  till  the  parties  came  to  an  understanding 
that  they  would  be  off. 

*'  Whereas  W.  Couchman  is  indebted  to  you  in  a  sum 
of  money,  and  may  have  occasion  to  make  furtlier  pur- 
chases,"— it  is  to  be  observed  that  there  is  no  limitation 
of  time  for  such  purchases  —  ^^  as  an  inducement  to  you 
to  sell  him  such  goods,  and  continue  your  dealing  with 
him,  J  hereby  undertake  to  guarantee  you."  This  in- 
dicates a  clear  intention  that  the  dealings  should  be  cob- 
tinned  until  further  notice. 

Is  tliere,  then,  any  variance  in  the  statement  of  the 
Defendant's  undertaking?  That  depends  on  the  natural 
meaning  of  these  words,  ^^  I  undertake  to  guarantee 
you  in  the  sum  of  100/.,  payable  to  you  in  default  on 
the  part  of  the  said  fV.  Couchman  for  two  months."  I 
should  infer  from  these  words,  that  on  the  default  of  W. 
Cowkman  for  two  months,  the  Defendant  would  imme- 
diately be  liable ;  but  it  is  alleged  in  the  declaration,  that 

he 
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he  was  to  be  liable  on  receiving  two  months'  notice  (f 
Couchman's  default  As  it  might  not  be  possible  to  sene 
the  Defendant  with  immediate  notice,  that  constnicdoD 
might  protract  his  liability  beyond  the  period  intended. 
It  seems  therefore  that  the  statement  objected  to  is  a 
variance.  But  as  it  is  not  agreed  whether  the  objection 
was  taken  at  the  trial,  instead  of  a  nonsuit  there  most 
be  a  new  trial  on  payment  of  costs  by  the  Plaintiff; 
however,  as  the  Plaintiff  will  be  permitted  to  amoid,  it 
will  be  better  that  the  Defendant  should  consent  to  pay 
the  sum  sought  to  be  recovered,  deducting  his  costs  of 
the  late  trial. 

The  rest  of  the  0>urt  concurring,  the  rule  was  made 
absolute  for  a  new  trial. 

Rule  abadols  aooordiD^y. 


Jan  99  < 


Patterson  v.  Powell. 


Notice  of  trial  ^OTICE  of  trial  by  proviso  in  this  cause  having  been 
given  by  an  given  by  one  who  was  an  attorney  duly  cerdflcated 

bat  omitted  to  ^^  ^^  commencement  of  the  cause,  but  who  at  the  time 

take  out  his  of  the  notice  in  question  had  failed  to  take  out  his  annaal 

f^^J^ "  certificate, 

Wilde  Serjt  moved  to  set  aside  the  notice  of  trial  as 
irregular. 


Tad^  Serjt.,  who  shewed  cause,  contended  that 
though  the  attorney  might  be  liable  to  penalties  he  was 
still  the  attorney  in  the  cause  till  another  was  appointed 
by  the  authority  of  the  Court.  If  a  cause  be  commenced 
by  one  who  is  not  an  attorney  it  may  be  admitted  the 

proceedings 
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proceedings  are  irregular;  but,  when  the  cause  has  been  18SS. 

properly  commenced,  the  client  ought  not  to  suffer  from  p      ' 

an  inadvertence  as  to  a  mere  fiscal  regulation  foreign  to  ^ 

the  merits  of  the  cause.  Powell. 


Sedper  Curiam,  The  rules  of  the  Court  require  that 
all  notices  in  a  capse  shall  be  signed  by  an  attorney  in 
the  cause.  Here  the  notice  was  signed  by  one  who  had^ 
not  taken  out  his  certificate,  ^d  therefore  was  not  enti- 
tled to  practise  at  all.  What  difference  is  there  be- 
tween setting  aside  this  one  proceeding,  and  the  one  by 
which  the  cause  is  commenced  ?  The  words  of  the  sta- 
tute S7  Geo,  S*  c.  90.  5. 30.  are,  that  if  any  person  with- 
out certificate  shall  sue  out  any  writ,  or  carry  on  any 
any  action,  he  shall  forfeit  50/. ;  and  by  5.  31.  ^^  every 
person  admitted,  sworn,  and  enrolled  in  any  of  the  said 
courts  as  therein  mentioned,  who  shall  neglect  to  obtain 
his  certificate  thereof,  in  the  manner  before  directed,  for 
the  space  of  one  whole  year,  shall  from  thenceforth  be  in- 
capable of  practising  in  his  own  name,  or  in  the  name  of 
any  other  person,  in  any  of  the  said  courts,  by  virtue  of 
such  admission,  entiy,  and  enrolment,  and  the  admission, 
entry,  and  enrolment  of  such  person,  in  any  of  the  said 
couctB>  shall  be  from  thenceforth  null  and  void.'' 

Rule  absolute,  (a) 

{a)  See  Welch  v.  PtibbUt  i  D.  Iff  R  aij. 
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183S. 

« 

Jatf.  9.  Faircloth  V.  GuRNEY,  Clerk. 

I.  A  sum  1}  Y  indenture  o( November  17th,  1828,  Gumey,  incon- 
contracted  for,         sideration  of  720/.  paid  to  him  by  Fait  doth,  as  it  was 

to  be  paid  as  ,  .  *^  •^ 

an  annuityt  recited,  partly  in  notes  of  the  Bank  o(  England  and  partly 
being  partly     -in  sovereigns,  for  the  purchase  of  an  annuity  of  113/. 

tomsfer  of  a  ^  ^^^'  ^^*  covenanted  with  Fairdoth  to  pay  him  sacti  an- 

policy  of  in-  nuity  for  ninety-nine  years  if  Fairdoth^  one  Spicer^  and 

rf™'rh^'*  *^*  one  Lukingj  or  either  of  them,  should  so  long  live.    By 

grantor,  wat  ^®  s&me  deed  Gttrney  charged  his  rectory  of  St.  Clements 

in  the  annuity  Danes,  in  Middlesex,  with  the  payment  of  this  annaity, 

created  by  giving  JFliirctort  a  power  to  sequester  it  Upon  any  of  the  qiiar- 

tlie  amount  of  terly  payments  of  the  annuity  being  in  arrear  thirty  days, 

the  winual  Gumey  covaianted  not  to  vacate  the  living,  or  if  he  took 

premium  on  ,       ,  " 

the  policy,        another  in  exchange,  to  charge  the  substituted  rectory 

which  the  with  this  annuity.  As  a  further  security,  a  policy  of  assur- 

namted  1^0*7:  *"^®  effected  on  Gumei/s  life  for  1000/.  was  by  the  same 

Held,  that  deed  assigned  to  Fairdoth  s  Fairdoth  covenanting  with 

this  covenant  Qumey  to  pay  the  annual  premium  on  the  policy,  SSt 

cuniary  consi-  ^  ^^'  ^^*   There  was  a  power  to  sell  the  policy  if  it  should 

deration  to  be  become  necessary ;  the  surplus  produce  of  the  policy  after 

^e  memorial  P^^y^^nt  of  all  arrears  and  charges  to  go  tn  Gumey^  his 

and  that  the  executors,  &c.  Fairdoth  agreed  after  twoyears,  upon  three 

amount  of  the   months'  notice,  to  accept  800/,  together  with  all  arrears 

annuity  was  , 

properly  de-     ^^^  costs  occasioned  by  nonpayment  of  the  annuityi  id 

scribed  in  the  redemption  of  the  annuity.  In  the  recital  of  the  deed  it 
total  com-  ^^  stated  that  Fairdoth  had  agreed  to  defray  the  expense 
pounded  of       of  preparing  and  engrossing  the  securities,  and  enrolling 

the  sum  on-     ^  memorial  of  the  same. 

ginally  con- 

traaed  for  with  the  annual  premium  of  the  policy  added  to  it. 

a.  The  deed  by  which  the  annuity  was  granted,  contained  a  chaige  on  a  rectocyi 
but  a  warrant  of  attorney  which  accompanied  the  deed,  though  it  redted  the  deed, 
gave  no  authority  to  sequester  the  rectory:  Held,  that  the  deed  was  only  ▼oid/r? 
tantOf  and  that  the  warrant  of  attorney  was  unimpeachable. 

3«  The  deed  recited  the  consideration  for  the  annuity  to  have  been  paid  in  notes 
and  aovereignt :  the  memorial  stated  it  to  have  twen  paid  in  notes  3  Held  suffideot* 

In 


IN  THE  Third  Year  op  WILLIAM  IV. 


628 


In  addition  to  this  deed  Gurnet/  executed  a  warrant 
of  attorney  of  the  same  date,  authorising  Faircloth  to 
enter  up  judgment  against  him  for  1440/.  and  costs. 
The  warrant  of  attorney  recited  the  deed,  an^  autho- 
rised Faircloth  to  sue  out  such  execution  or  executions 
as  he  should  think  fit  for  any  arrears  of  the  annuity,  but 
did  not  expressly  authorize  a  sequestration  of  the  rectory, 
or  refer  to  it  in  any  way  other  than  by  reciting  the  deed. 

The  memorial  stated  the  nature  and  date  of  the  instru- 
ments by  which  the  annuity  was  secured,  to  be,  ^^  In- 
denture or  deed  of  grant  of  annuity  of  the  17th  of  No* 
vember  1828,"  and  "  Warrant  of  attorney  to  confess 
judgment  for  the  sum  of  1440/.  besides  costs  of  suit :  same 
date."  And  the  consideration,  and  how  paid,  "  Seven 
hundred  and  twenty  pounds  paid  in  notes  of  the  Gover- 
nor and  Company  of  the  Bank  of  England:^*  which  was 
according  to  the  fact 

Faircloth  died  in  December  1828. 

Gumey  having  deposed  that  he  had  stipulated  to  re- 
ceive 800/.  for  the  consideration  of  the  said  annuity,  he, 
Gumey^  Paying  the  reasonable  expenses  of  preparing  the 
securities,  but  that  FairclotVs  agent  had  deducted  80/.  for 
the  expenses,  of  which  he  had  never  rendered  any  ac- 
count, leaving  Gttmey  only  720/.  to  receive ;  and  that  it 
was  the  consideration  of  the  grantee's  paying  the  premium 
on  the  policy,  and  nothing  else,  which  induced  him  to 
increase  the  annuity  to  US/.  195.  6(/., 


18SS. 


Faircloth 

V. 

GURKET. 


Stephen  Serjt  obtained  a  rule  nisi  calling  on  Fair-- 
doth's  representatives  to  shew  cause  why  the  warrant  of 
attorney  given  as  above,  and  the  judgment  signed  and 
entered  up  thereon,  should  not  be  set  aside,  and  why  the 
deed  of  annuity  should  not  be  delivered  up  to  the  De- 
fendant or  his  attorney,  to  be  cancelled,  on  the  following 
grounds :  —  First,  that  the  memorial  of  the  deed  did 
not  mention  the  covenant  by  the  Plaintiff  to  pay  the 
annual  premium  of  38/.  195.  6d.  upon  the  policy  for 
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Faibcloth 
OuRNxy. 


1000/.  assigned  to  him  by  the  Defendant,  the  same  bdog 
a  substantive  part  of  the  consideration  for  which  the  an- 
nuity was  granted.  Secondly,  that  if  it  was  not  neces- 
sary to  mention  that  covenant,  the  deed  should  have 
been  memorialized  as  granting  an  annuity  of  80/.  only, 
and  not  of  113/.  195.  6d.  Thirdly,  that  no  memorial 
had  been  enrolled  of  the  assignment  of  the  policy. 
Fourthly,  that  Nortouy  the  attorney  of  the  Plaindff,  mis- 
applied 80/.,  part  of  the  consideration  money  for  the 
annui^,  and  omitted  to  insert  the  same  in  the  deed 
and  memorial  as  part  of  the  real  consideration  money. 
Fifthly,  that  the  deed  recited  the  720/.,  the  alleged  con- 
sideration money,  to  have  been  paid  in  notes- and  sove- 
reigns, but  the  memorial  mentioned  notes  only.  Sixthly, 
that  the  deed  contained  a  charge  on  the  Rectory  of  Si* 
Clement  Danes,  whereof  the  Defendant  was  then  rector. 
Gumey  having  now  filed  an  affidavit  which  afforded 
some  colour  for  supposing  that  the  rule  had  been  obtain- 
ed on  his  behalf,  (see  ante^  p.  456.)  the  Court  consented 
to  hear 


Wilde  Seijt,  in  answer  to  the  objections  thus  raised  to 
the  validity  of  the  annuity. 

With  respect  to  the  fourth  objection.  Brawny  Gwrney's 
agent,  deposed  that  Gumey  had  proposed  to  grant  an  an- 
nuity of  80/.  for  the  sum  of  800/. ;  but  that  Faircloth 
required  the  assignment  of  the  policy  of  assurance  as  a 
security ;  that  the  annuity  should  be  increased  by  33/. 
195.  6d.f  the  annual  premium  on  the  policy,  Fairdoth 
covenanting  to  pay  the  premium,  and  to  defray  all  the 
expense  of  preparing  the  securities,  upon  Gumet^s  con- 
senting to  take  720/.  for  the  annuity,  instead  of  800/*; 
That  these  terms  were  explained,  and  fully  assented  to  by 
Gnmq/  /  that  the  money  was  paid  in  notes ;  and  that, 
upon  the  execution  of  the  deed,  the  parties  forgot  to  erase 
the  words  "  and  saoereigns.** 

As  to  the  first  and  second  objections,  it  was  contended 

that 
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that  it  is  not  necessary,  under  the  53  Geo.  3.  c.  141.,  to 
state  in  the  memorial  any  other  than  the  pecuniary  con- 
siderations for  granting  the  annuity.  In  Yems  v.  Smith  {a), 
Abboti  C.  J.  says,  *^  It  is  only  necessary  to  read  the  sche- 
dule) the  seventh  column  of  which  has  these  words :  — 
^  Consideration,  and  how  paid.'  It  is  obvious,  there- 
fore, that  the  consideration  there  spoken  of  is  a  consi- 
deration which  can  be  paid.  The  clause  for  redemption 
cannot,  therefore,  come  within  the  schedule ;  and,  if  any 
thing  not  specified  in  the  schedule  be  necessary,  the 
schedule  itself  would  be  worse  than  useless." 

If  it  be  unnecessary  to  specify  the  clause  for  redemp- 
tion, it  must  be  equally  so  to  set  out  particular  covenants. 
As  to  the  third,  —  in  Morris  v.  Jofies  (A),  it  was  held 
unnecessary  to  specify  in  the  memorial  the  assignment  of 
a  policy  of  assurance,  by  way  of  collateral  security,  even 
where  that  assignment  was  by  a  separate  deed :  a  fortiori 
it  must  be  unnecessary  where  the  assignment  is  contained 
in  the  deed  pointed  out  by  the  memorial. 

As  to  the  fifth  objection, —  if  the  payment  were  made 
in  money,  it  is  immaterial  whether  it  was  paper  money 
or  coin.  The  object  of  the  statute,  in  requiring  a  me- 
morial of  the  mode  of  payment,  was  to  prevent  the 
borrowed  from  being  paid  in  goods,  which  he  could  only 
sell  at  a  sacrifice. 

With  respect  to  the  sixth,  —  it  must  be  admitted  that 
the  charge  on  the  rectory  is  void ;  Newland  v.  Watkin  (c), 
and  the  authorities  there  referred  to:  but  the  deed  is  only 
void  pro  tantOf  and  stands  good  in  all  other  respects. 
Moiys  V.  LeaJce.  {d)  And  upon  an  application  to  cancel 
an  annuity  deed,  the  Court  has  a  discretionary  power  to 
deal  with  the  case  according  to  justice.  Girdlesione  v. 
AUan.  {e) 


(a)  sB.bf  Ah  ao6. 

(b)  %B.^  C.  %z%. 
(e)  ^Bingb.ii^. 
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d)  ST. JR. 411. 

e)  tB.f^C*6u 
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Stephen.  The  payment  of  the  premium  on  the  policy 
by  the  grantee  was  part  of  the  pecuniary  consideraUon 
moving  Gumey  to  the  grant:  for  it  is  the  same  thing 
whether  money  be  paid  to  the  grantor,  or  paid  Jbr  biro ; 
particularly  where  the  object  of  the  grantor,  in  raising 
money,  is  to  reh'eve  himself  from  difficulties :  and  Gwr- 
ney  expressly  deposes,  that  but  for  the  covenant  by  the 
grantee  to  pay  the  premium,  an  annuity  of  113/.  19&  6//. 
instead  of  80/.  would  not  have  been  granted. 

With  respect  to  the  mode  of  payment,  the  grantee  is 
estopped  by  his  deed  to  say  that  it  was  not  in  notes  and 
sovereigns :  the  memorial  therefore  cannot  be  said  to  state 
the  payment  according  to  the  fact.  The  memorial  indeed 
would  be  useless  for  the  purpose  of  giving  a  clue  to  the 
transaction,  and  might  even  mislead,  if  it  did  not  pursae 
the  statement  in  the  grant;  and  though  the  discrepancy 
here  may  appear  to  be  slight,  yet  it  is  impossible  to  draw 
any  line,  and  facts  or  writings  may  be  misstated  to  a  mis- 
chievous extent  if  the  Courts  allow  any  departure  from 
the  precise  enactment  of  the  statute. 

But  the  charge  on  the  rectory  is  clearly  void :  Shtm 
V.  Pritchard  (cr).  Flight  v.  Salter  (ft).  Gibbons  v.  Hoop- 
er (c) :  and  if  so,  the  covenant  to  pay  the  annuity  and  the 
warrant  of  attorney  must  also  fall  to  the  ground  ;  for  the 
charge  on  the  rectory  is  the  principal  security ;  tlie  co« 
venant  to  pay  and  the  warrant  of  attorney  are  only  acces- 
sories ;  the  accessory  must  follow  the  fate  of  its  principal ; 
and  no  one  shall  be  permitted  to  do  indirectly  what  be 
cannot  do  directly :  Doe  dem.  Mitchinson  v.  Carter  ((/)• 
But  if  the  covenant  to  pay,  and  the  warrant  of  attorney 
to  enforce  it,  be  allowed  to  stand,  the  grantee  may  issue  a 
sequestration  against  the  rectory,  and  so  obtain  indirectly 
what  the  deed  is  not  allowed  to  secure  to  him  directly.  In 


{a)  lo  B.  (sf  C.  941. 
{A)  iB.^  Ad.  673. 


(f)  a  J.  £jf  Ad.  734. 
{d)  8r.  R,57.  300. 
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Mofuys  V.  Leakey  the  Court  refused  to  cancel  the  deed ; 
but  at  that  time  it  had  not  been  expressly  determined 
that  a  charge  on  the  rectory  was  void,  and  Lord  Kenyan 
abstained  from  deciding  the  point. 


1883. 


Faircloth 

GURNZY. 


TiNDAL  C.  J.  Upon  this  motion  for  setting  aside  an 
annuity  granted  by  the  Defendant,  and  a  judgm^it  for 
securing  it,  entered  up  under  warrant  of  attorney,  the 
first  objection,  which  involves  also  the  second,  is,  that 
unless  the  covenant  of  the  Plaintiff  for  paying  the 
premium  of  the  insurance  be  deemed  an  essential  part 
of  the  consideration  for  granting  the  annuity,  it  must  be 
deemed  an  annuity  for  80/.,  and  not  for  113/.  195.  6d.i 
and  if  it  be  an  essential  part  of  the  consideration,  it  ought 
to  have  been  specified  in  the  memorial.  It  is  said  that 
this  covenant  was  a  moving  cause  for  the  grant  of  the 
annuity :  but,  are  moving  causes  of  such  a  nature,  con- 
siderations, within  the  meaning  of  the  act,  to  be  specified 
upon  the  memorial  ?  The  words  of  the  act  are,  *^  that 
the  memorial  shall,  among  other  things,  contain  the 
pecuniary  consideration  or  considerations  &r  granting 
the  annuity,  in  the  form  or  to  the  effect  following." 
Then  follows  a  general  form  of  the  memorial;  and  one 
of  the  columns  is  headed,  '^  Consideration,  and  how 
paid." 

In  any  ordinary  meaning  of  these  words,  this  covenant 
cannot  be  considered  as  a  pecuniary  consideration ;  and 
in  Buckridge  v.  Flight  (a),  Abbott  C.  J.  says,  **  It  is  not 
required  that  there  should  be  a  memorial  of  the  transac-' 
tion^  but  of  the  instrument  whereby  the  annuity  is  granted 
and  secured:"  in  Morris  v.  Jones {b%  —  ^*  It  appearSf 
both  from  the  words  of  the  enacting  clause,  and  from 
the  general  form  of  memorial  given,  that  the  peas' 
niary  consideration  is  the  only  consideration  contem- 


(a)  6B.tfC.  53. 


(b)  %B.&C.  »35. 


Ss  3 


plated 
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plated  by  the  legislature : "  and  in  Yems  v.  Smith  (a),  — 
**  If  any  thing  not  specified  in  the  schedule  be  necessary, 
the  schedule  itself  would  be  worse  than  useless***     In 
Morris  v.  Jones,  which  has  a  strong  reference  in  its 
facts   to  the  present  case,  it  was  agreed  between  the 
grantor  of  an  annuity  and  the  grantee,  that  the  latter 
should  advance  a  specific  sum  of  money  upon  annuity 
(to  yield  to  the  grantee  7  per  cent,  per  annum),  secured 
upon  landed  estates,  of  which  the  grantor  was  tenant  for 
life;  and  that,  for  securing  the  sum  advanced,  certain 
policies  of  assurance  already  efiected  on  his  life  should 
be  assigned  to  the  grantee.    The  amount  of  the  annual 
sums  payable  was  fixed  at  a  sum  composed  of  7  per  cent 
upon  the  principal  sum  advanced,  and  the  amount  of 
the  annual  premiums  payable  on  the  policies  to  be  as- 
signed ;  and  in  the  deed  of  grant  this  was  stated  to  be 
the  annuity  granted.     The  policies  were  assigned  by  a 
separate  deed;  and  there  was  a  stipulation  in  it,  that 
they  should  be  re-assigned  to  the  grantor  whenever  be 
redeemed  the  annuity.     In  the  memorial,  the  principal 
sum  advanced  was  stated  to  be  the  consideration  paid; 
ai\d  the  annuity  to  be  the  annual  payment  reserved  by 
the  deed ;  but  the  assignment  of  the  policies  was  not 
mentioned.     It  was  held,  that  it  was  not  necessary  to 
mention  the  latter  deed  in  the  memorial,  and  that  tbe 
principal  sum  advanced  was  properly  stated  to  be  tbe 
consideration  paid  for  the  annuity.     Upon  the  third  ob- 
jection, therefore,  that  case  is  stronger  than  the  present, 
because  the  policies  were  assigned  by  a  separate  deed. 
Inasmuch,  then,  as  the  memorial,  in  the  present  case^  sets 
forth  the  deed  which   contains  the  assignment  of  the 
policy,  I  cannot  consider  it  in  that  respect  insufficient 
Neither  upon  the  words  of  the  statute,  nor  upon  the  de- 
cisions, nor  upon  the  reason  of  the  thing,  is  more  neces- 


{a)  3  B.  Cff  ^/.  ao8. 


sary, 
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sary,  with  reference  to  the  consideration  or  the  assign- 
ment of  the  policy. 

That  disposes  of  the  three  first  objections* 

The  fourth  is  a  mere  question  of  fact;  but  we  should 
be  very  careful  how  we  proceed  where  an  annuity  has 
been  paid  without  objection  for  such  a  length  of  time.  In 
Ex  parte  MartoeU  {a\  Lord  Kenyon  refused  to  interfere 
where  the  annuity  had  been  paid  for  more  than  six  years 
after  the  death  of  the  grantee :  he  said,  '*  I  know  not 
where  such  a  mischief  is  to  stop,  if  this  could  be  permit- 
ted. This  may  be  the  only  provision  made  for  the  younger 
branches  of  a  family.  The  legislature,  for  the  safi^uard 
of  the  subject  in  their  personal  dealings  with  each  other, 
have  thought  it  wise  to  pass  a  statute  of  limitation  to 
personal  actions.  I  know  not  why  that  should  be  disre- 
garded in  this  more  than  in  other  instances.''  And  in 
Barber  v.  Gamson  (&),  Holroyd  J.  said,  ^^  In  a  pro- 
ceeding on  a  penal  clause,  it  ought  clearly  to  appear  that 
the  practices  have  been  such  as  clearly  to  shew,  on  the 
part  of  the  grantee  or  his  agent,  some  misconduct  which 
has  been  prejudicial  to  the  grantor." 

Here,  it  is  true,  the  annuity  has  been  paid  only  five 
years :  but  one  of  the  parties  is  dead ;  and,  after  all,  it 
comes  to  a  question  of  fact,  on  which  Gumey  and  Broom 
make  different  statements ;  in  which  case,  according  to 
the  ordinary  practice,  we  must  take  the  last  affidavit  as  an 
answer. 

That  brings  me  to  the  fifth  objection,  that  the  deed 
states  the  consideration  to  have  been  paid  in  notes  and 
sovereigns,  the  memorial,  in  notes  only.  • 

At  this  distance  of  time,  that  would  be  a  subtle  objec* 
tion  on  which  to  vacate  the  grant  of  an  annuity ;  but  we 
roust  allow  it,  if  it  rests  on  sufficient  ground.    Now,  the 


18SS. 


Faircloth 
Gurnet. 


(«)  aSaj/,85. 


(b)  4B.bf  Aid.  a8i. 
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deed  must  have  been  prepared  before  the  parties  met  to 
execute  it ;  and,  at  the  time  the  deed  was  prepared,  a 
doubt  perhaps,  existed  in  the  mind  of  the  draftsman, 
whether  the  money  would  be  paid  in  notes  or  soverdgns: 
he  adapts  the  language  of  the  instrument  to  either  evait, 
and,  without  further  examination,  the  deed  is  execut- 
ed. But  notwithstanding  such  an  expression  in  the 
deed,  is  there  any  rule  which  prevents  the  parties  from 
shewing  how  the  money  was  actually  paid  ?  I  know  of 
none,  and  I  can  see  no  objection  to  their  showing  that  it 
was  paid  in  notes. 

The  last  objection  is,  that  the  deed  contains  a  charge 
on  the  rectory.  No  doubt,  such  a  charge  cannot  be  sap- 
ported  ;  but  the  circumstance  that  such  a  charge  is  inope- 
rative will  not  avoid  those  parts  of  the  deed  which  are 
good ;  nor  can  we,  because  the  deed  contains  such  a 
charge,  set  aside  the  warrant  of  attorney ;  because  many 
cases  have  decided  that  the  warrant  of  attorney  is 
objectionable  only  where  it  contains  an  express  reference 
to  a  sequestration,  but  legal  where  it  refers  only  to  other 
modes  of  execution.  1  think,  therefore,  that  this  rale 
should  be  discharged  with  costs. 


Park  J.  I  am  of  opinion  that  the  charge  on  the 
rectory,  although  it  cannot  be  supported,  does  not  avoid 
the  other  parts  of  the  deed.  And  as  to  the  warrant  of 
attorney,  two  recent  cases  expressly  point  at  the  dis- 
tinction on  which  we  now  act.  In  Flight  v.  Salter  {a\ 
the  warrant  of  attorney  expressly  authorised  the  par^ 
to  proceed  by  way  of  sequestration,  and  the  warrant  was 
held  void ;  while  in  Netdand  v.  Watkin  (A),  a  party  who 
held  a  warrant  of  attorney  without  such  a  clause  was 
held  entitled  to  set  aside  a  judgment  entered  up  by 
another  creditor  under  a  warrant  containing  the  clause. 


{a)  iB.  l^  Mol.673. 


(b)  9  Bi§gh,  IX3. 


With 
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With  respect  to  the  omission  to  specify  in  the  me- 
morial the  covenant  to  pay  the  premium  on  the  policy, 
Morris  y.  Jones  is  a  case  expressly  in  point. 

So,  upon  the  question  of  fact ;  Mootham  v.  Honaoe  (a), 
and  Ex  parte  Maawell^  are  decisive  to  shew  the  caution 
with  which  the  Court  ought  to  proceed  after  an  annuity 
has  been  paid  so  long,  and  one  of  the  parties  has  ceased 
to  live.  In  Mootham  v.  Hffmej  where  the  application  to 
set  aside  an  annuity  was  made  eleven  years  after  the 
grant,  the  Court  said,  '^  The  time  of  the  statute  of 
limitations,  too,  is  passed,  and  that  gives  them  a  quietus!* 
And  in  Ex  parte  Marooell,  Lord  Kem/on  was  indignant 
at  the  application  being  made  so  long  after  the  death 
of  the  grantee. 

The  objection  as  to  notes  and  sovereigns  is  too 
trumpery  to  merit  any  observation.  I  think  the  rule 
should  be  discharged  with  costs. 


1838. 


Faircloth 

GUIiNET. 


BosANQUET  J.  I  am  of  the  same  opinion.  Upon 
the  result  of  the  affidavits,  it  appears  that  Gtamey  pro- 
posed to  raise  a  sum  of  800/.,  and  was  content  to  grant 
for  it  an  annuity  of  SOU  :  that,  to  prevent  disputes,  the 
grantee  o£Pered  to  give  720/.  and  to  pay  all  the  expenses; 
but  to  secure  the  keeping  up  of  a  policy  of  assurance 
on  Gume]/s  life,  which  was  assigned  as  a  collateral  secu- 
rity, it  was  agreed  that  the  grantee  should  covenant  to 
pay  the  annual  premium  on  the  policy,  and  that  the 
annuity  should  therefore  be  increased  by  the  amount 
of  the  premium,  SSU  195.  6£?.,  making  in  the  whole 
lis/.  195.  ed. 

That  gets  rid  of  the  objection  that  the  amount  of 
the  consideration  has  not  been  truly  stated  in  the 
memorial,  and  that  a  part  of  the  consideration  was 
retained. 


(a)  7  Taunt,  596. 


And 
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And  I  cannot  think  that  the  covenant  to  pay  the 
premium  comes  within  the  meaning  of  the  pecuniary 
consideration  required  by  the  statute  to  be  specified  in 
the  memorial. 

As  to  the  alleged  variance  between  the  deed  and  the 
memorial  on  the  mode  of  payment  by  notes  or  sove- 
reignsy  the  consideration,  as  actually  paid,  is  truly  stated 
in  the  memorial.  The  objection,  therefore,  must  be 
founded  either  on  the  2d  or  the  4th  section  of  5S  G.  5. 
C.141.  Now  the  second  section  requires  that  the  memo- 
rial shall  state  the  pecuniary  consideration  for  the  grant, 
but  does  not  provide  for  the  case  of  any  error  in  the 
deed.  The  fourth  requires  that  if  any  part  of  the  coosi- 
deration  be  received  in  goods,  it  shall  appear  en  the  me- 
morial. But  there  is  no  pretence  to  say  that  any  part  of 
the  consideration  here  was  received  in  goods.  There  can 
be  no  ground  therefore  for  yielding  to  such  an  objection. 

The  charge  on  the  rectory,  though  not  sustainable, 
does  not  affect  the  rest  of  the  instrument,  because  it  is 
independent  of  the  grant  of  annuity ;  and  as  to  its  not 
affecting  the  warrant  of  attorney,  Neaiand  v.  WaHdn  is 
a  case  in  point.  It  does  not  follow  that  an  illegal  nse 
will  be  made  of  an  instrument  in  which  the  power  of 
sequestration  is  not  referred  to ;  but  where  such  a  power 
.is  expressly  mentioned,  it  may  be  presumed  that  the  party 
will  avail  himself  of  it. 


Alderson  J.  I  am  of  the  same  opinion.  The  first, 
second,  third,  and  fifth  objections  resolve  themselves 
into  one,  namely,  that  the  consideration  is  not  stated  in 
the  memorial  in  the  way  required  by  the  statute.  But 
the  statement  required  by  the  statute  is  a  statement  of 
the  pecuniary  consideration  for  the  annuity ;  and  I  am 
of  opinion  that  this  covenant  to  pay  the  premium  of  the 
policy  of  the  insurance  does  not  fall  within  the  meaning 
of  a  pecuniary  consideration.    And  there  is  good  reason 

why 
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why  the  statute  should  distinguish  between  the  various 
considerations,  and  not  load  the  memorial  with  more 
than  is  necessary  to  give  that  clue  to  the  entire  contents 
of  the  deed  which,  according  to  Cronsther  v.  Went^ 
iDorik  (a),  it  was  the  object  of  the  legislature  to  attain. 
'<  By  the  fifth  section  of  53  G.  S."  says  Bayky  J.,  *<  the 
grantee  of  the  annuity  may  obtain  a  copy  of  the  deed  of 
grant,  and  he  may  thereby  be  furnished  with  a  full  de- 
scription of  it,  provided  he  be  enabled  by  the  inform- 
ation required  by  the  second  section  to  obtain  that  copy 
at  the  public  office." 

With  respect  to  the  alleged  discrepancy  between  the 
statement  of  payment  in  notes  and  sovereigns,  and  of 
payment  in  notes  only,  in  most  deeds  the  manner  in 
which  the  pecuniary  consideration  is  paid  does  not  ap- 
pear. In  that,  the  memorial  is  required  to  be  more 
explicit;  but  it  is  sufficient  if  the  statement  in  the  me- 
morial be  according  to  the  fact. 

The  fourth  objection  is  answered  on  the  affidavits. 
The  sixth  applies  to  the  charge  on  the  rectory,  with 
respect  to  which  I  agree  with  the  rest  of  the  Court.  In 
Mom^s  V.  Leake  (A),  where  in  a  deed  of  grant  of  rent- 
charge  out  of  a  benefice,  the  grantor  also  covenanted 
personally  to  pay  the  rent-charge  or  annuity,  and  gave 
a  warrant  of  attorney  to  confess  judgment  as  a  collateral 
security  for  payment,  the  Court  refused  to  order  the 
deeds  to  be  delivered  up  to  be  cancelled. 

Rule  discharged  with  costs. 


1888. 


Faibcloth 

GURNSY. 


(a)  6  J.  &  C.  366. 


(h)   Sr.  J{.4ii. 
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Jan.a^.  Cooper  t;.  Lead  Smelting  Company. 

Upon  an  issue  n[^HIS  was  an  issue  directed  by  the  Coart  under  the 
under  the  in-  Interpleader  Act     The  company  had    paid   the 

where  money    nionies  into   Court  to   abide  the   event.     A  verdict 

is  paid  into       having  been  given  for  the  Plaintiff,  before  judgment 
Court  to  abide  „^.  ^:,^,^ 
the  event,  the   wa»  "gned, 

successful 

party  is  not  Jones  Serjt.  applied  for  the  money  to  be  paid  out  of 

take  the  Coiurt,  stating  that,  in  general,  on  feigned  issues  judg- 

money  out  of   ment  is  not  entered. 

Court  after 

verdict  and 

before  judg-         Sed  per  Curiam^     The  rule  cannot  be  granted  in  this 

nK<>t.  ^^Q  ^11  judgment  has  been  signed  on  the  feigned  issue. 

The  object  of  the  proceeding  is  to  secure  in  future  the 
company  (who  are  ready  to  pay  the  money  to  either  of 
the  two  claimants)  from  the  adverse  claims  of  both 
parties  to  the  issue.  By  the  second  section  of  the  In- 
terpleader Act  the  judgment  is  made  final  and  coDcla- 
sive.  Till  judgment  is  signed  the  company  are  not  com- 
pletely secured  from  a  future  demand  by  the  assignees 
who  have  failed  in  the  issue;  and,  therefore^  until  that 
period,  the  money  cannot  be  paid  out  of  Court 
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nPHIS  was  a  writ  of  right,  in  which  the  demandant  The  demand- 
counted  as  nephew  and  heir  of  the  ancestor  last  "^,  *?"^  ^ 

'^  omitted  to  tet 

seised,  without  deducing  his  pedigree,  and  shewing  how  forth  his  pedil 

he  was  heir.     An  omission  which  has  been  held  fatal.  8"«  "P®"*  ^^ 
CI  J         r*     I     J  /  \  countinawnt 

Sade  V.  Daadand.  (a)  of  right,  the 

Stephen  Serjt.   moved  to  amend   the  count  in  this  Court  refused 

respect  upon  an   affidavit   that  the   omission  was  oc-  *°  a"®^  ™°» 
.  .  -     J      to  amend, 

casioned  by  the  oversight  of  an  experienced  pleader  even  upon  an 
at  the  bar,  who  had  been  employed  to  draw  the  count,  affidavit  of 
and  who,  from  the  infrequency  of  proceedings  by  writ  ^j^^^  ^^  ^^^^ 
of  right,  was  not  aware  of  the  necessity  of  setting  out  don  had  been 
the  demandant's  pedigree  upon  the  face  of  the  count       occasioned  by 

There  was  also  an  affidavit  as  to  the  nature  of  the  of  an  ezpe- 
demandant's  title,  who,  it  was  alleged,  had  commenced  nenced 
proceedings  as  soon  as  he  could,  and  sought  to  disturb  |^^ 
a  possession  of  no  more  than  thirty  years  duration. 

The  Court  referred  to  Dumsdcy  v.  Hughes  (A),  where 
a  similar  application  had  been  rejected,  and  to  the 
uniform  practice  of  this  Court  to  refuse  amendments  in 
writs  of  right ;  but 

Stephen  referring  to  Webb  v.  Lane  (c),  where  a  blank 
was  allowed  to  be  filled  up  with  the  word  esplees^  and  to 
Goore  V.  Goore{d)i  where  Wood  B.  in  the  Common 
Pleas  of  Lancaster  allowed  the  demandant  to  insert  the 
word  rights  which  had  been  omitted  in  the  count ;  and 
being  urgent  that  the  principle  of  the  decisions  against 
amendment  should  be  reconsidered;  the  Court  with 
some  reluctance  granted  a  rule  nisi. 

(a\  %B.^  P.S17*  (')  5  Bingh.  %Bs* 

(if)  3  JJ.  ?tf  P.  453-  ('O  Roicoe,  Real  Act.  179. 
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Goulbum  Seijt,  who  shewed  cause,  relied  on  the 
uniform  practice  of  this  Court  to  refuse  amendments 
in  writs  of  right,  and  referred  to  Dumsdqy  y.  Hughe^ 
Charlwood  v.  Morgan  (a),  Hull  v.  Blake  {b\  Adam  ▼. 
PadxDoy  (c),  and  Tooth  v.  Bodington  {d)  in  support  of 
that  proposition.  In  Webb  v.  Lane  the  tenant  had  im- 
properly signed  judgment  for  a  mere  blank  in  the  count, 
which  might  be  ascribed  to  a  clerical  error ;  and  Goon 
y.  Goore  was  decided  in  an  inferior  court,  contrary  to 
Slade  V.  Dowland{e\  a  decision  by  Lord  AlvankytaiA 
the  whole  of  this  Court. 


Stephen  Serjt.  contended  at  considerable  length,  and 
with  much  instance,  that  the  principle  on  which  amend- 
ments were  refused  in  writs  of  right  could  not  be  sus- 
tained. It  might  be  expedient  that  the  practice  of 
interfering  with  long  possession  by  writs  of  right  shoold 
be  abolished  by  the  legislature ;  but  as  long  as  it  was 
permitted  to  form  a  part  of  the  law,  the  Courts  were 
bound  to  yiew  it  in  the  same  light  as  any  other  legal 
proceeding.  It  could  not  be  correct  to  say  that  the 
Courts  fayoured  or  discountenanced  any  legal  course  of 
proceeding ;  the  same  justice  must  be  administered  in 
all ;  and  if  amendments  were  allowed  in  pergonal  actions, 
they  ought  equally  to  be  allowed  in  real.  The  Coarts 
could  not  discriminate  between  rights  established  by  law, 
but  were  bound  to  give  equal  effect  to  all ;  and  it  would 
in  any  case  be  contrary  to  the  principles  of  justice  that 
a  suitor  should  fail  from  the  ignorance  or  inadvertence 
of  his  professional  adviser. 

The  decisions  in  Webb  y.  Lane^  and  Goore  v.  GoorCf 
shewed  that,  at  least,  the  practice  had  not  been  uniform; 
and  in  Dumsday'y.  Hughes  the  Court  expressly  refused 


(a)  iN.  J^.64. 

f^)  4  TaunUs*i%m 
c)  X  Manb.  6oa. 


(d)  I  Bingb.  ao8. 
{€)  5B.&P.  577- 
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to  amend  on  account  of  the  insufficiency  of  the  affidavit 
on  which  the  amendment  was  prayed.  Here  the  affidavit 
shewed  that  there  had  been  no  laches  on  the  part  of  the 
demandant,  and  the  Court  would  not  punish  him  for  a 
mistake  which  he  had  no  means  of  avoiding. 


1833. 


TiNDAL  C.  J.  I  have  always  understood  it  to  be  an 
established  rule*  of  this  Court,  that  after  an  error  pointed 
out,  a  writ  of  right  is  not  allowed  to  be  amended.     It 

was  so  considered  by  Serjeant  Williams^  whose  work  is 
now  esteemed  a  text  book  of  our  law,  and  it  is  not  to 
be  said  that  this  rule  has  been  established  on  an  erro- 
neous principle. 

The  objection  to  permitting  an  amendment  in  such 
cases  is  twofold  :  one  is,  that  it  would  tend  to  relax 
that  vigilance  which  ought  always  tb  attend  the  asser- 
tion of  contested  claims ;  for  it  is  essential  to  justice 
that  the  claimant  should,  if  possible,  come  to  the  Court 
within  such  time  as  his  opponent  may  reasonably  be  ex-* 
pected  to  be  furnished,  if  at  all,  with  the  evidence  on 
which  he  may  defend  his  right  The  other  objection 
arises  pn  the  peculiar  form  of  a  writ  of  right,  in  which 
the  tenant  can  often  take  no  other  course  than  that  of 
joining  the  mise  upon  the  mere  right ;  in  that  case  he 
be  must  begin,  expose  his  whole  title,  which  the  claim- 
ant, having  thus  obtained  a  knowledge  of,  may  come  the 
next  year  prepared  to  claim  such  portion  of  the  property 
as  may  appear  to  him  to  be  the  least  secure.  The  pro- 
ceeding, therefore,  is  one  which  has  no  claim  to  favour. 

I  look  now  at  what  has  been  done  on  these  occasions 
by  successive  judges,  and  I  find  that  this  application  has 
been  uniformly  rejected. 

In  Dumsday  v.  Hughes  (a)  the  amendment  sought  was 
precisely  the  same  as  on  the  present  occasion.     Lord 


(a)  zB.li  P.  453. 


Alvanley 
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Mvanley  then  presided  in  this  Court;  a  judge  well 
versed  in  the  law  of  real  property,  and  who,  from  his 
connection  with  courts  of  equity,  might  be  supposed 
rather  to  lean  to  applications  of  this  nature  than  to 
entertain  a  disposition  to  resist  them ;  and  yet  the 
Court  discharged  the  rule,  although,  as  in  the  present 
case,  there  was  an  affidavit  in  support  of  the  amend- 
ment 

In  Charlxttood  v.  Morgan  (a)  the  Court  refused  to  allow 
the  demandant,  in  a  writ  of  right,  to  amend  the  mistake 
of  a  Christian  name  in  the  count,  though  an  aflSdavit, 
accounting  for  the  mistake,  was  produced,  or  to  dis- 
continue the  suit.  And  Mansfield  C.  J.  said,  **  Had  not 
this  been  a  proceeding  by  writ  of  right,  the  Court  woald 
have  been  willing  to  amend  the  mistake  which  has  arisen, 
and  into  which  the  most  careful  pleader  might  have  &lien. 
But,  considering  the  nature  of  this  proceeding  how  much 
it  has  always  been  discouraged,  how  much  tenants  have 
been  permitted  to  avail  themselves  of  every  advantage 
to  defeat  the  claims  of  demandants,  I  am  of  opinion 
that,  unless  some  precedent  for  such  an  amendment 
can  be  produced,  the  soundest  exercise  of  our  discretion 
will  be  not  to  allow  the  amendment.  Every  one  knows 
the  consequence  of  overturning  titles  which  have  been 
supposed  to  exist  for  near  sixty  years.  Many  great 
purchasers  consider  sixty  years*  possession  as  the  best 
title  which  can  be  made,  and  it  has  often  been  lamented 
by  eminent  lawyers  that  the  period  has  not  been  short- 
ened, who  thought  that  sixty  years  was  too  long  a  time 
for  titles  to  remain  in  dubioP  Heath  J.  said,  **I 
am  of  the  same  opinion.  In  Dumsday  v.  Hugies  we 
thought  that  writs  of  right  ought  not  to  be  encouraged, 
and  that  the  least  slip  was  fatal  to  the  demandant  We 
did  not  choose  to  say,  at  that  time,  that  in  no  case  what- 


(a)  1  N.  R.  64. 
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ever  would  an  amendment  be  allowed,  since  a  fit  case 
might,  by  possibility,  be  broAght  before  us.  The  mis* 
take  here  is  only  a  common  mistake,  and  not  such  as 
eotides  the  demandant  to  any  favour." 

In  HtM  V.  Blake  (a),  where,  in  a  writ  of  entry  swr 
itisseisin  en  lepost,  the  disseisor  was  described  as  Nicholas 
Stead,  the  elder ,  and  it  appeared  he  had  a  father,  of  the 
same  name  living,  the  Court  refused  to  strike  out  the 
words  ^*  the  elder^*  notwithstanding  an  affidavit  that  the 
disseisor  had  a  son  named  Thomas,  and  that  the  mistake 
had  been  occasioned  by  its  being  supposed  his  name 
was  Nicholas, 

Next  came  the  case  of  Adams,  demandant,  Radwaj/f 
tenant  {b) ;  in  which  the  Court  refused  leave  to  quash  a 
writ  of  summons,  on  the  ground  that  no  previous  notice 
of  executing  it  had  been  served  on  the  tenant's  attorney; 
and  Gibbs  C.  J.  said,  ^'  The  rule  which  has  been  adopted 
on  consideration  is,  that  as  a  writ  of  right  generally 
seeks  to  disturb  a  possession  which  has  continued  for  a 
considerable  length  of  time,  the  Court  will  not  assist  the 
demandant  in  getting  over  any  difficulties  that  may  occur 
to  him."  And  the  rest  of  the  Court  concurred  in  the 
opinion  of  the  Chief  Justice,  Heath  J.  observing,  **  that 
it  was  in  general  a  very  vexatious  proceeding." 

In  Tooth  V.  Boddington  {c)  the  Court  dbcharged  a 
judge's  order,  under  which  the  demandant  sought  to 
amend  his  count  by  substituting  a  claim  of  copyhold  for 
a  claim  of  freehold. 

Then  comes  the  only  case  in  which  the  application 
bas  been  acceded  to,  namely,  Webb  v.  Lane{d).  There, 
a  blank  had  been  left  in  the  count  for  the  word  esplees^ 
which  the  Court  afterwards  permitted  the  demandant 
to  insert.     But  in  that  case  the  tenant  had  taken  the 


183S. 


(a)  4  Taunt,  51  %• 
{b)  I  Marsh,  6o». 
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law  into  his  onn  hands,  and,  instead  of  demarring, 
signed  judgment  The  C6urt  thought  the  irregularity 
was  not  such  as  to  entitle  the  party  to  sign  judgment; 
and  upon  hearing  counsel  on  both  sides,  allowed  the 
blank  to  be  filled  up  with  the  word  esplees.  Bat  tliis 
was  only  in  furtherance  of  the  old  mode  of  pleading 
ore  tenuSf  in  which,  if  the  prothonotary  had  come  to 
an  expression  which  occasioned  him  a  difficulty,  the 
Court  would  have  assisted  their  officer  in  supplying  the 
word  for  which  he  might  be  at  a  loss. 

Here,  then,  we  have  a  uniform  current  of  authorities 
n  which  the  Court  has  refused  to  allow  amendment 
in  a  writ  of  right.  Is  there  any  thing  in  the  present 
case  to  distinguish  it  from  those  authorities  ?  The  afr 
davit  in  support  of  the  amendment  discloses  no  more 
than  appeared  upon  the  record  in  Charlwood  v.  Morgan: 
nothpg  inevitable;  no  fraud  on  the  part  of  an  opponent; 
nothing  more  than  that  the  pleader  made  a  mistake;  and 
what  is  that  but  the  mistake  which  was  made  by  the 
pleader  in  Charlwood  v.  Morgan  ?  As  to  the  affidavits 
touching  the  demandant's  title,  we  cannot,  on  a  motioo 
like  this,  enter  into  the  title  or  the  state  of  the  equities 
between  the  parties,  but  must  decide  according  to  the 
general  rule  of  the  Court  applying  to  such  an  occasion. 
I  think  the  present  rule  should  be  discharged. 


Park  J.  I  am  of  the  same  opinion,  and  am  satisfied 
with  the  reasons  adduced  by  the  Chief  Justice  for  refus- 
ing to  amend  in  writs  of  right  Men  ought  not  to  be 
lightly  disturbed  in  their  possessions  after  thirty  years 
enjoyment,  and  it  is  hard  that,  in  such  a  case^  Uiey 
should  be  compelled  to  produce  their  title^  putting  it  in 
the  power  of  any  stranger  to  pick  a  hole  in  it.  With 
respect  to  the  decisions,,  it  ought  to  be  remembered  that 
Lord  Ahanley  was  assisted  by  Mr.  Justice  Heathy  who 
possessed  great  knowledge  in  this  branch  of  law,  and 

that 
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that  Sir  James  Mansfield  was  assisted  by  Mr*  Justice 
Heathy  and  also  by  Mr.  Justice  Chambre^  another  emi-' 
neot  lawyer.  We  have  then,  decisions  in  the  time  of 
Sir  Vicary  Gihbs;  and  the  more  recent  case  of  Tooth  v. 
BoddingtoHy  which  is  an  exceedingly  strong  one,  shews 
that,  to  the  latest  period,  the  opinion  of  the  Court  has 
remained  unchanged.  It  would  be  arrogance  in  us  to 
presume  that  such  a  long  course  of  decisions  is  wrong, 
and  to  overturn  at  once  the  uniform  course  of  practice, 
fVebb  V.  Lane  is  totally  different  from  the  present  case, 
because  the  tenant  there,  propria  motuy  entered  up  judg* 
ment  on  a  record  which  did  not  entitle  him  to  it^  and 
the  Court  was  bound  to  set  the  judgment  aside.  As  to 
the  case  before  Mr.  Baron  Woody  in  the  Common  Fleas 
of  Lancaster^  it  is  well  known  that  that  learned  Baron 
had  always  a  bias  on  the  subject  of  amending  writs  of 
right 


BosANQUET  J.  This  amendment  could  not  be  allowed 
without  reversing  the  settled  practice  of  this  Court  for 
many  years.  1  speak  from  personal  experience  of  it 
since  the  year  1797.  It  has  been  contended  that  if 
amendments  are  permitted  in  personal  actions,  and  the 
law  allows  the  proceeding  by  a  writ  of  right,  the  Courts 
should  extend  the  same  facilities  on  both  occasions.  I 
cannot  accede  to  that  proposition.  The  principle  of 
thb  Court  has  always  been  that  a  party  who  resorts*  to 
thb  species  of  remedy  must  come  prepared  in  every 
way;  and  if  he  fails,  the  Court  will  not  assist  him. 
The  only  case  in  opposition  to  that  principle  is  the  case 
in  the  Common  Pleas  of  Lancaster ;  but  the  guide  to 
the  practice  in  writs  of  right  is  to  be  taken  from  the 
decisions  of  the  Common  Pleas  at  Westminster  s  and 
though  that  Court  has  not  said  that  it  will  never  permit 
an  amendment,  it  has  said  that  it  will  not  amend  in  such 
a  case  as  this.    Dumsday  v.  Hughes  is  not  to  be  distin- 
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guished  from  the  present  case;  and  in  some  other  of 
'the  coses  the  application  was  in  effect  the  same  as  upon 
the  present  occasion,  to  introduce  a  step  omitted.  As 
to  the  decision  in  the  Common  Pleas  of  Lancaster^  al- 
though Mr.  Baron  Wood  was  assisted  bj  Mr.  Justice 
Bayleyt  I  cannot  but  express  my  surprise  at  an  amend- 
ment by  which  the  demandant  was  permitted  to  insert 
the  word  rtghty  because  in  Slade  v.  D(raiaHd(a)  Lord 
Alvardey  said  he  considered  the  omission  of  that  word  as 
a  fatal  objection,  and  Mr.  Justice  Baj/la/^  when  a  sar- 
jeanty  was  one  of  the  counsel  in  Charlwood  v.  Morgan^ 
But  it  is  well  known  that  Mr.  Baron  Wood  entertained, 
on  the  subject  of  writs  of  right,  notions  very  different 
from  those  which  this  Coon  has  sanctioned. 

With  respect  to  the  affidavit  in  the  present  case,  it 
presents  nothing  which  entitles  the  demandant  to  a  more 
favourable  consideration  than  was  obtained  in  the  case 
of  Charlwood  v.  Morgan,  If  in  Webb  v.  Lane  a  blank 
was  left  for  the  word  esplees,  perhaps  because  it  was  not 
legible  in  the  draft,  that  might  be  a  case  in  which  the 
Court  ought  to  interfere  to  assist  the  demandant ;  but 
it  is  a  case  clearly  distinguishable  from  the  present. 


Alderson  J.  I  am  of  the  same  opinion.  The  tenant 
in  a  writ  of  right,  is  obliged  to  begin,  and  to  expose  his 
title  to  his  opponent:  this  is  a  hardship ;  but  it  is  some 
compensation  that  the  demandant  is  bound  to  shew  his 
pedigree  on  the  face  of  the  count.  ^'  It  is  an  established 
rule,"  says  Serjt.  Williams,  {a)  "  that  in  all  real  actions 
brought  by  an  heir  on  the  seisin  of  his  ancestor,  the 
demandant  must  show  how  he  is  heir ;  —  he  must  set  forth 
specially  in  what  manner ;  —  and  that  too  with  accuracy 
and  correctness,  otherwise  it  will  be  bad  on  demurrer  or 
after  judgment  for  the  demandant,  by  default  or  on  de- 


(a    »B.  yp.577. 
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murrer."  And  the  rule  is  established  on  the  plainest 
principles  of  equal  justice.  Here  the  demandant  has 
failed  to  observe  the  established  rule,  and  having  failed 
to  observe  it,  has  equally  failed  to  make  out  a  favorable 
case  for  amendment.  On  the  contrary  it  has  been  the 
uniform  course  to  refuse  amendment  in  cases  more  favor- 
ably circumstanced ;  and  whatever  may  be  our  private 
opinion,  it  is  better  to  adhere  to  precedents  where  the 
matter  is  not  res  Integra.  I  concur  in  thinking  that  this 
rule  ought  to  be  dbcharged. 

Rule  discharged. 
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Knight  v.  Brown. 


Jan.  31. 


A  VERDICT  was  found  for  the  above  named  Plain- 
tiff upon  the  fifth  count  of  the  declaration  in  tliis 
cause,  assumpsit^  for  the  use  and  hire  of  divers  horses  and 
carriages  by  the  Defendant ;  and  a  verdict  for  the  De- 
fendant upon  all  the  remaining  counts  contained  in  the 
declaration^  namely,  upon  four  special  counts  for  damage 
done  to  a  horse,  carriage,  and  harness  of  the  Plaintiff^ 
through  the  negligence  and  improper  conduct  of  the 
Defendant,  as  was  alleged  and  set  forth  in  those  counts, 
and  upon  the  remaining  common  counts,  for  work  and 
labour,  materials  found  and  provided,  and  the  usual 
money  counts :  and  the  postea  was  entered  accordingly. 
The  plea,  was  the  general  issue. 

Upon  the  taxation  of  the  Plaintiff's  costs,  it  was  con- 
tended that  the  Defendant  was  entitled  to  have  deducted 
from  the  Plaintiff's  costs  the  Defendant's  costs  incurred 
upon  the  counts  found  for  the  Defendant,  inasmuch  as 
every  count  in  the  declaration  was  by  the  plea  of  general 
issue,  made  an  issue  of  itself,  and  therefore  came  within 

T  t  3  the 


Upon  a  de- 
claration in 
aijumpjst  of 
several  coantSf 
to  which  the 
general  iBtuc  it 
pleaded,  and 
a  verdict  is 
found  on  one 
count  for  the 
PUmtiff;  and 
on  the  remain- 
ing counts  for 
the  Defend' 
anty  the  De- 
fendant is 
entitled}  under 
the  rule  Trim* 
ft  ^4*,  to 
have  the  costs 
of  the  counts 
found  for  him 
deducted  from 
the  Plaintiff's 
costs. 
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1«99. 


KmoHT 
Brown. 


the  rule  of  Court  in  that  behalf.  The  prothonotarf 
having  refused  to  allow  the  Defendant  the  costs  of  the 
counts  found  for  him  as  above, 

Coleridge  SerjL  obtained  a  rule  nisi  for  a  review  of  the 
taxation,  which 

Wilde  Seijt  opposed,  contending  that  within  the  mean- 
ing of  the  seventy-fourth  rule  Trinity^  2  W.  4.  no  distinct 
issue  had  been  raised  on  these  counts ;  but 

The  Court  thought  otherwise,  and  the  rule  for  a  review 
of  the  taxation  was  made 

Absolute. 


Jan,  $im 

lYocrc  moocy 
k  paid  after 
sohig  out  pco- 
ceat  to  recover 
it,  the  De- 
fendifitf  befofs 
hepiytfknow* 
ing  the  ceme 
of  actioafor 
wfaidi  the 
writ  11  nied 
out,  and  there 
being  no  fraud 
on  the  part 
of  the  Plain- 
tiff, no  action 
b  maintuo* 
able  to  recover 
foch  monejf 
back. 


Hamlbt  and  Others  v.  Richardson. 

^HIS  was  an  action  for  money  had  and  received,  in 
which  the  Plaintiffs  sought  to  get  back  a  sum  paid^ 
as  they  alleged,  to  the  Defendant  by  mistake^  in  the 
course  of  some  transactions  arising  out  of  a  charter- 
party.  It  appeared,  however,  upon  the  trial  of  this 
cause,  that  the  payment  in  question  was  made  by  the 
Plaintiffi  after,  and  in  consequence  of  the  issuing  of  a 
writ  against  them  for  the  amount  The  payment  was 
proved  to  have  been  made  in  the  month  of  itfoy  ISSTs 
after  process  had  been  issued  against  the  Plaintifis,  in  the 
month  of  April  preceding,  for  the  purpose  of  recovering 
this  very  sum,  and  after  an  appearance  entered  to  such 
process.  Before  the  writ  was  issued,  the  Defendants  in 
that  action  (the  present  Plaintifl&)  had  received  letters 
addressed  to  each  of  them,  stating  the  intention  to  sue 
for  the  money  now  in  question,  in  terms  sufficiently  ex« 

plicit, 


IN  THE  Third  Year  of  WILLIAM  IV.  645 

plicit,  to  call  their  attention  to  the  subject  in  dispute ;        I8SS. 
after  which,  the  money  claimed  in  that  action  was  paid.       ua^t.^ 

But  the  jury  having  found  a  verdict  for  the  Plaintifi^  th 

and  also,  that  the  payment  had  been  made  without  know-  ItoiAaosoK. 
ledge  or  reasonable  means  of  knowledge  of  the  facts  on 
which  the  demand  had  proceeded, 

Jones  Serjt,  obtained  a  rule  nisi  to  set  aside  the  ver^^ 
diet  as  contrary  to  evidence,  and  also,  because  the 
Plaintifis  having  paid  the  sum  in  question  under  legal 
process,  were,  by  that  circumstance,  estopped  from  suing 
to  recover  it  back.  Marriott  t.  Hampton  (a),  Brown  t* 
M'KinaUy.  {b) 

Wilde  Serjt  who  shewed  cause,  after 'attempting  to 
reconcile  the  verdict  with  the  evidence,  observed,  that  in 
Marriot  v.  Hampton^  the  Plaintiff  sought  to  recover  beck 
money  which  he  had  paid  under  a  judgment  entered  upon 
a  cognovit :  here  the  Plaintiffs  had  paid  upon  mesne  pro- 
cess, and  according  to  the  finding  of  the  jury  bad  paid 
without  knowledge,  or  means  of  knowledge  of  the  pro** 
priety  of  the  demand.  They  were  not  estopped  therefore 
by  any  judgment  of  the  Court,  and  the  mere  circum- 
stance of  payment  after  process  was  no  recognition  of 
the  justice  of  the  suit  In  Cobden  t.  Kendridc  {c\  an 
objection  was  taken  at  the  trial,  that  that  action  was  in 
efiect  to  put  the  same  sum  in  litigation  a  second  time^ 
which  had  been  recovered  in  the  former  action  by 
Kendrick  against  Cobden;  but  Lord  Kenyon  overruled 
the  objection,  on  the  ground  that  the  money  liad  been 
paid  under  a  compromise,  and  not  under  the  judgment 
of  a  court. 

{a)  7  r.  J^.  a69.  (b)  1  Ejp.  ^79.  (e)  4  T.  Jt.  43s. 

T  t  4  Jones 
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1855*  Jcfntt  and  Bampas  Serjt.,  in  support  of  the  role,  ob- 

Hamlet  '*®'^^  ^**  '^^  Cobden  v.  Kendricky  the  Defendant  had  been 

V.  guilty  of  fraud. 

RioiARxncxK.  Cur.  ado.  vuU. 

TiNDAL  C.  J.  Upon  the  motion  to  set  aside  the 
▼erdict  for  the  Plaintiff}  in  this  case,  two  points  have 
been  made;  first,  that  the  verdict  is  against  evidence; 
and  secondly,  that  the  payment  made  by  the  PIaintifl& 
was  a  payment  made  after,  and  in  consequence  of  the 
issuing  of  a  writ  against  them,  and  being  a  payment  un- 
der compulsion  of  legal  process,  the  money  paid  can* 
not  be  recovered  back.  As  to  the  first  point,  after  full 
consideration  of  the  evidence  in  the  cause,  we  think  the 
jury  have  not  drawn  a  right  conclusion  from  the  facts 
proved  before  them ;  but  we  hold  it  better  not  to  enter 
into  a  discussion  upon  the  particular  facts,  in  order  that 
the  case  may  be  laid  before  a  second  jury  with  the  least 
possible  prejudice  against  either  party. 

The  consideration  of  the  second  point  becomes  there- 
fore unnecessary ;  but  as  it  may  be  important  for  the 
Plaintiffs  to  be  acquainted  with  the  opinion  we  have 
formed  upon  the  law,  as  it  applies  to  the  facts  given  in 
evidence  on  the  former  occasion,  in  order  to  regulate 
the  course  of  their  future  proceedings,  we  shall  state 
shortly  such  opinion.  The  payment  was  proved  to  have 
been  made  in  the  month  of  May  1827,  after  process  had 
been  issued  against  the  Plaintiff  in  the  month  of  April 
preceding,  for  the  purpose  of  recovering  this  very  sum, 
and  afler  an  appearance  entered  to  such  process.  Ber 
fore  the  writ  was  issued  the  Defendants  in  that  action 
(the  present  Plaintiffs)  had  received  letters  addressed  Co 
each  of  them,  stating  the  intention  to  sue  for  the  money 
now  in  question,  in  terms  sufficiently  explicit,  to  call 
their  attention  to  the  subject  in  dispute ;  after  which  the 

money 
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money  claimed  in  that  action  was  paid.     We  think  this        1833. 
money  was  paid  under  compulsion  of  legal  process.     ^  ^ 
In  MarriM  v.  Hampton^  it  does  not  appear  to  what  ^. 

precise  point  the  action  had  been  carried  before  the  RxcHARnsoN. 
money  was  paid,  thoagh,  from  the  circumstance  of  a 
cognovit  having  been  given  for  the  costs,  it  is  probable 
the  declaration  had  been  delivered.  But  the  judgment  . 
of  the  Court  is  expressed  in  very  general  terms,  namely, 
that  **  after  a  recovery  by  process  of  law,  there  must 
be  an  end  of  litigation."  In  Brcnm  v.  M^KinaUy  (a), 
the  payment  made  by  the  Plaintiff  in  the  former  action, 
which  bad  been  brought  against  him  by  the  Defendant, 
was  a  payment  made  after  action  brought,  but  in  what 
stage  of  the  action  does  not  appear.  Lord  Kertyon  held 
the  action  not  maintainable,  for  that  to  allow  it,  would 
be  to  try  every  such  question  twice.  In  Milnes  v.  Dun* 
can  (ft),  Mr.  Justice  Holror^d  says,  **  if  the  money  had 
been  paid  after  proceedings  had  actually  commenced,  I 
should  have  been  of  opinion  that,  inasmuch  as  there 
was  no  fraud  in  the  defendant,  it  could  not  be  recovered 
back."  And  as  to  the  case  of  Cobden  v.  Kendrick^  if  it 
can  be  supported  as  to  this  point,  we  think  it  can  only 
be  so  on  the  ground  of  fraud  in  the  Defendant.  We 
think  the  rule  of  law  is  accurately  laid  down  by  Mr.  Jus- 
tice Holroyd:  and  that,  as  the  money  was  paid  in  this  case 
after  the  suing  out  process  to  recover  it,  the  Defendants 
in  the  former  action  knowing  the  cause  of  action  ibr 
which  the  writ  was  sued  out  before  they  paid  the  money, 
and  there  being  no  fraud  on  the  part  of  the  Plaintiff  in 
that  action,  it  appears  to  us,  that  no  action  is  main* 
tainable  to  recover  it  back.  The  rule  for  a  new  trial 
must  therefore  be  made  absolute  on  payment  of  costs^ 

Rule  absolute. 

{a)   tBsp.ay^.  {h)  6B  Cff  a679. 
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Jan.  3x.         RoBsoN  and  Others  t;.  Rolls  and  Another. 
If  a  trader,      '^FHE  Plaintiffs  sued  as  assignees  of  George^  a  bank- 

fipom  the  dread    •*■  ^    ^  iij^ii_  'j 

of  an  arrett    *         '*"P^>  ^®  recover  money  alleged  to  have  been  paid 

abstains  from  by  him  to  the  Defendants  by.  way  of  fraudulent  pre- 

goin^  to  a  f^^^ 

place  to  which 

he  would  have  The  validity  of  the  commission  was  disputed  by  the 

gone  but  for  Defendants,  on  the  ground  that  George  had  committed 

he  thereby'  "^  °^^  ^^  bankruptcy ;  as  to  which,  it  appeared  that 

commits  an  George  being  apprehensive  that  a  creditor  of  the  name 

act  of  bank-  ^f  Q^^^    ^j^q    had    signed  judgment   against  him, 

«<  absenting  would  take  out  execution  thereon  against  hb  person, 
himself  with  ^as  desirous  to  ascertain  whether  a  ca.  sa.  had  been 
creditor."*  ^  issued  against  him  by  GreeUj  before  he,  George^  returaed 

from  the  city  to  his  own  house  in  Middlesex.  And  for 
that  purpose  he  came  to  the  lower  end  of  Chanceiy  Lane^ 
which  is  in  London^  and  beckoned  to  ffhiUtker^  the 
assistant  of  the  officer  of  the  sheriff  of  Middlesex^  who 
was  at  the  sheriff's  office,  which  is  situated  higher  up 
Chancery  Lane^  to  come  to  him  where  he  then  stood,  in 
order  that  he  might  make  that  enquiry.  George^  at  the 
time  believed  that  the  sheriff's  officer  was  in  the  coun^ 
of  Middlesex^  and  he  stated  tp  the  officer,  that  his  motive 
in  procuring  the  officer  to  come  to  him,  instead  of  going 
himself  to  the  officer,  was  to  avoid  being  arrested  at  the 
suit  of  Green^  in  case  Green  had  sued  out  aca.  so*  The 
officer  accordingly  came  to  George^  and  informed  him, 
as  the  fact  was,  that  Green  had  not  then  sued  out  any 
execution  upon  his  judgment. 

George  repeated  the  enquiry  at  several  difierent  times 
until  he  was  told  by  the  officer  that  Greenes  execution 
was  ^Ji-fa.  Tindal  C.  J.,  before  whom  the  cause  was 
tried,  thought  that  this  did  not  amount  to  an  act  of 

bank- 
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bankruptcy;  and  a  verdict  having  been  found  for  the        I838. 
Defendants, 

Wilde  Seijt  moved  to  set  aside  this  verdict,  for  a  mis- 
direction as  to  the  alleged  act  of  bankruptcy. 

In  order  to  constitute  an  act  of  bankruptcy  **  by 
absenting  himself"  it  is  not  necessary  that  a  writ  should 
be  in  the  hand  of  the  officer  whom  the  trader  avoids, 
nor  that  any  creditor  should  be  actually  refused  or  de- 
layed ;  it  is  sufficient,  if  from  fear  of  meeting  a  creditor 
or  the  sheriff's  officer,  the  trader  abstains  from  going 
to  a  place  to  which  he  would  otherwise  have  gone. 
Bobertson  v.  Uddell{a)y  Dudley  v.  Vaugkan{b\  Che- 
naanetk  v.  Hay  {c\  GiUingham  v.  Laing,  (rf)  The  con- 
sequence of  the  act  is  not  looked  to ;  its  character,  as  an 
act  of  bankruptcy,  is  derived  alone  from  the  motive  by 
which  the  trader  is  actuated.  In  Chencmeth  v.  Hay^  the 
sheriff's  officer,  whose  appearance  was  the  cause  of 
alarm,  had  no  writ  against  the  trader  who  retreated  from 
•his  front  room  ;  and  in  Gillifigham  v.  Laingy  the  forbear- 
ing to  go  to  the  Royal  Exchange,  which  the  trader  had 
previously  frequented,  was  held  to  be  an  act  of  bank- 
ruptcy. And,  recently,  in  Green  v.  Marshal  {e)y  Lord 
Tenterden  held  at  Nisi  Prius,  on  a  state  of  facts  in  no 
wise  differing  from  those  of  the  present  case,  that  the 
conduct  of  the  trader  amounted  to  an  act  of  bankruptcy. 
A  rule  nisi  having  been  granted, 

Jones  Seijt.  shewed  cause.  No  reported  case  has 
gone  so  far  as  the  present :  and  no  trader  will  be  safe,  if 
the  abstaining  to  visit  a  place  in  which  he  has  no  engage- 
ment with  a  creditor,  is  to  be  deemed  an  act  of  bank- 
ruptcy.   The  motive  alone  is  not  sufficient  to  constitute 

(a)  ^East9  4%7*  (d)  6  Taunt,  s 3^' 

(h)  h/.  491.  (<r)   Not  reported. 

(0  lM.^S.676. 

an 
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1 8S8.  an  act  of  bankruptcy ;  the  motive  must  be  followed  by  an 
act  which  either  delays,  or  has  a  tendency  to  delay,  some 
creditor.  A  mere  omission  to  go  in  an  intended  di- 
rection is  not  sufficient,  where  no  engagement  is  broken 
and  no  creditor  delayed.  In  Chencnoeth  v.  Hcy^  the 
trader  actually  fled  from  his  shop,  and  concealed  himseir 
in  a  back  room.  In  GUUngham  v.  Laingy  he  violated 
an  engagement  to  meet  a  creditor  at  the  Royal  Ex- 
chatige,  and  the  creditor  was  delayed  accordingly.  In 
Bemasconi  v.  Farebrother  (a),  it  was  held  that  a  trader 
does  not  commit  an  act  of  bankruptcy  by  absenting  him- 
self, unless  he  absents  himself  from  his  place  of  abode, 
or  place  of  business,  or  from  some  particular  creditor. 

And  in  Fisher  v.  Boucher  (J),  where  a  trader  being 
under  apprehension  of  arrest,  gave  directions  to  bis 
*  servant  to  deny  him  in  case  A,^  a  sheriff's  officer,  called, 
it  was  held  that  the  sheriff's  officer  not  having  called, 
that,  of  itself,  was  not  any  evidence  of  a  beginning  to 
keep  house.  And  the  Court  inclined  to  think  that  io 
order  to  constitute  an  act  of  bankruptcy  by  departing 
from  the  dwelling-house,  the  departure  must  be  with  an 
absobtie  intent  to  delay  creditors.  But  if  it  were  only 
with  intent  to  delay  creditors  in  case  a  particular  event 
occurred,  and  that  event  did  not  occur,  it  was  not  an 
act  of  bankruptcy. 

Wilde,  In  Bemasconi  v.  Farebrother  there  was  no 
intention  to  delay  creditors,  the  trader  at  the  time  he 
was  absent  having  long  ceased  to  be  in  business.  In 
Fisher  v.  Boucher  the  trader  did  not  follow  up  the 
direction  to  his  servant  to  deny  him  by  retiring  to  a 
part  of  the  house  which  he  did  not  usually  occupy,  so 
that  there  was  no  evidence  of  a  beginning  to  keep  hoase 
with  intent  to  delay  creditors ;  and  as  to  the  departure, 
it  did  not  take  place  with  an  absolute,  but  only  with  an 

(a)  10  B.  ^  C.  549*  (i)  Id.  705. 

inchoate 
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inchoate  or  conditional  intention  to  delay  creditors.    In  185$. 

the  present  case  the  trader  abstained  from  going  into  Mid"  ^  \^  -"* 

dlesex  with  an  absolute  intention  to  delay  his  creditor.  ^. 

Cur.  adv,  vuU.  Rolls. 


TiNDAL  C.  J.  The  principal  question  in  this  case  is, 
whether  the  facts  proved  at  the  trial  with  respect  to  the 
transaction  between  George  and  the  sheriff's  officer 
amounted  to  an  act  of  bankruptcy  ?  The  facts  were 
these :  George  being  apprehensive  that  a  creditor  of  the 
name  of  Greeny  who  bad  signed  judgment  against  him, 
would  take  out  execution  thereon  against  his  person^ 
was  desirous  to  ascertain  whether  a  ca.  sa,  had  been 
issued  against  him  by  Green  before  he  returned  from 
the  city  to  his  own  house  in  Middlesex  j  and  for  that  purr 
pose  he  came  to  the  lower  end  of  Chancery  Lat^j  which 
is  in  London^  and  beckoned  to  Whitakery  the  assistant  of 
the  officer  of  the  sheriff  of  Middlesex^  who  was  at  the 
sheriff's  office,  which  is  situated  higher  up  Chancery 
LanCy  to  come  to  him  where  he  then  stood,  in  order 
that  he  might  make  this  enquiry.  G^org^  at  the  time 
believed  that  the  sheriff's  office  was  in  the  county  of 
Middlesex^  and  he  stated  to  the  officer  that  his  motive 
in  procuring  the  officer  to  come  to  him,  instead  of 
going  himself  to  the  office,  was  to  avoid  being  arrested 
at  the  suit  of  Green,  in  case  Green  had  sued  out  a  ca.  sa. 
The  officer  accordingly  came  to  George^  and  informed 
him,  as  the  fact  was,  that  Green  had  not  then  sued  out 
any  execution  upon  his  judgment  George  repeated  the 
enquiry  at  several  different  times,  until  he  was  told  by 
the  officer  that  Greenes  execution  was  tLji»/a. 

At  the  trial  of  this  cause  at  Westminster^  I  thought, 
at  the  time  that  the  case  fell  within  the  principle  laid 
down  by  the  Court  of  King's  Bench  in  Fisher  v. 
Boucher  (a),  as  being  only  an  intent  to  delay  a  creditor 

(a)  10 B.  ^ C.JOS* 

in 
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in  case  a  particular  event  bad  occurred,  (namely^  in  case 
Green  had  actually  sued  out  a  ca^  sa,)  which  event  had 
not  taken  place.     But,  upon  further  consideration  of 
the  cases  which  have  been  brought  before  us  in  arga- 
ment,  I  am  satisfied,  and  my  learned  Brothers  agree 
with  me,  that  my  first  impression  was  wrong ;  and  that 
the  forbearing  to  go   into  the  county  of  Middlesex^ 
where  he  would  have  gone  for  the  purpose  of  making 
this  enquiry  but  &om  the  dread  of  being  arrested,  fiiUs 
within   that    class  of  acts    of  bankruptcy  which  are 
grounded  upon  the  words  of  the  statnte,  *<  if  he  shall 
otherwise  absent  himself  with  intent  to  delay  creditors." 
In  fact,  the  stopping  at  the  end  of  CJiancery  Ldtncy  and 
abstaining  from  entering  it,  was  as  much  an  act  done, 
as  if  he  had  gone  ofi*  for  the  same  purpose  in  a  diflf^ent 
direction*     It  was  not  a  mere  intention  to  do  an  act^ 
which   intention  was   afterwards   laid  aside  in   conse- 
quence of  information  received  before  it  became  neces- 
sary to  do  it,  which  formed  the  ground  of  decision  in 
the  case  last  referred  to.     If  the  officer  of  the  sheriff  of 
Middlesex  had  actually  had  a  warrant  against  George  at 
the  time  of  this  transaction,  the  causing  the  officer  to 
come  into  London^  where  the  warrant  would  have  been 
inoperative,  instead  of  going  to  the  officer  in  Middlesex^ 
would  have  been  absenting  himself  within  the  principle 
laid  down  by  the  decided  cases,  whereby  an  actual 
delay  of  the  creditor  would  have  been  occasioned,  and 
would  therefore  have  been  an  absenting  himself  ^'  with 
intent  to  occasion  such  delay."    And  the  circumstance 
that  the  officer  had  no  warrant,  but  was  only  supposed 
to  have  a  warrant,  makes  no  difference,  according  to  the 
doctrine  laid  down. by  Lord  Chancellor  Eldcn  in  Ex 
parte  Bamford*  (a) 

But  it  is  urged,  on  the  part  of  the  Defendants^  that 


{a)  IS  Fej.  44^. 


as 
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as  the  case  went  to  the  jury  on  the  question  whether 
these  bills  of  exchange  were  delivered  to  the  Defend- 
ants in  contemplation  of  bankruptcy)  and  to  give 
them  a  fraudulent  preference,  and  the  jury  have  ne- 
gatived the  fraudulent  preference,  there  can  be  no. use 
in  sending  the  cause  to  a  second  trial,  for  that  this 
transaction  must  be  protected  under  the  eighty-second 
section  of  the  bankrupt  act,  as  a  payment  ^*  really  and 
honajide  made  by  the  bankrupt  before  the  commission, 
not  being  a  fraudulent  preference."  But  we  think  it 
enough  to  say,  that  the  precise  point  which  now  arises, 
viz.  whether  this  payment,  after  a  previous  act  of  bank- 
ruptcy, was  or  was  not  a  real  bona  fide  payment,  not 
being  a  fraudulent  preference,  has  not  been  submitted 
to  the  consideration  of  the  jury,  and  that  the  Plaintifis 
have  the  right  to  have  their  opinion  upon  that  fact 
We  therefore  think  the  rule  for  a  new  trial  should  be 
made  absolute. 

Rule  absolute. 
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Bassett  v.  Dodgin  and  Others. 


Jan,  31. 


THIS   was   an   action   brought   by   the   Plahitiff  to  Anaccom- 

recover  the  amount  of  two  bills  of  exchange  drawn  jorser  is  a  " 
by  Joseph  Francis  Taylor  on,  and  accepted  by,  George  person  liable 

Danieh   indorsed   by  Taylor   to  the  Defendants,  and  f  P^^  ^^  ^'" 
'  •^         '^  for  the  party 

indorsed  by  the  Defendants  to  the  Plaintiff.     The  bills  accommo- 
became  due  in  the  month  of  August  1881.  <^**edi  against 

The  Defendants  had  indorsed  these  bills  for  the  ac-  £^^  j£  j^^ 

become  bank- 
nipt^  nich  indorser,  though  not  called  on  to  pay  the  bill  till  after  the  bankruptcy, 
nuy  prove  the  amount  under  sect.  5  a.  of  6  G,  4.  c,  16.     And  the  bankrupt  being 
discharged  from  any  suits  for  the  amount  by  his  certificate,  is,  in  an  action  on  the 
bill,  a  competent  witness  for  such  indorser. 

commodation  . 
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commodation  of  Taylcr^  and  to  enable  him  to  raise 
money  by  procuring  them  to  be  discounted,  fixr  the 
purpose  of  taking  up  a  former  bill  then  A^e^  of  which 
they  were  the  aoceptorsi  for  his  accommodatioD.  Tl^/itr, 
who  was  called  by  the  Defendants  as  a  witness  to  prove 
usury,  stated  upon  the  voir  dire  that  he  had  been  bank* 
rupt,  and  had  obtained  his  certificate;  and  it  was  there- 
upon contended  by  the  Defendants  that  the  witness  was 
discharged  from  all  liability  over  to  the  Defendants,  both 
as  to  the  principal  debt  and  the  costs,  inasmuch  as  the 
Defendants  might  have  proved,  and  might  still  prove 
the  amount  of  both  bills  under  the  commission  against 
Taylor,  by  virtue  of  the  fifty -second  section  of  the  bandt- 
rupt  act;  and  consequently  that  TayUn's  certificate 
would  be  a  bar  to  any  action  against  him. 

The  Defendants  had  been  called  on  to  pay  the  biUs 
after  Tayloif*s  bankruptcy. 

It  was  objected,  by  the  Plaintifi^'s  counsd,  that  he  was 
an  interested  witness,  because  the  Defendants  would  be 
entitled  to  recover  against  him,  not  only  the  amoniit  of 
the  bill,  but  the  costs  of  thb  action  also,  while  to  Bos* 
sett  he  would  be  liable  for  the  bill  only.  Jona  v. 
Brooke,  {a)  Tindal  C.  J.,  before  whom  the  cause  was 
tried,  London  sittings  after  Michaelmas  term  last,  allowed 
die  objection,  and  TayUn^s  evidence  was  rejected. 

A  verdict  having  been  found  for  the  Plaintifl^ 


Jones  Serjt.  moved  to  set  it  aside^  on  the  ground  that 
Taylor  was  a  competent  witness. 

At  the  time  of  Taykn's  commission,  Dodgin  and  Co. 
being  indorsers  for  the  accommodation  of  Tayhrf  were 
liable  to  the  debt  incurred  by  Taylor  as  drawer  of  the 
bill  in  question ;  and  by  6  G.  4.  c.  16.  5.  52.,  <*  any  per- 
son who,  at  the  time  of  issuing  the  commission,  shall  be 


(a)  4  Taunts  464, 


^  » 


surely 
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mtfty  ^r  liable  for  any  debt  of  the  banktupt^  or  bail  for 
the  bankrupt,  either  to  tbe  sherifl^  ot  to  the  action,  if  he 
ihall  have  paid  the  debt,  or  any  part  thereof  in  discbkirge 
of  the  whole  debl^  (although  he  may  have  paid  the  satne 
iAcr  the  oommission  issued,)  if  the  creditor  shtil  have 
ptoved  his  debt  under  the  commission,  bhall  be  entitled 
to  stsnd  in  the  place  of  such  creditor  as  to  the  dividends 
Old  all  other  rights  under  the  said  commission  which 
■Qch  creditor  possessed  oi*  would  be  entitled  to  in  re^ 
ipect  of  such  proof;  or,  if  the  creditor  shall  not  have 
proted  wider  the  commission,  such  surety,  orpetsoii 
Udc^  or  bail,  ahldl  be  entitled  to  prove  his  demand  in 
raspeet  of  such  payment  as  a  debt  undei^  the  commission^ 
M  disdurbidg  the  former  dividends,  and  may  receive 
dividends  with  the  other  creditors,  although  he  may 
btve  beoome  surety,  liable,  or  bail  as  aforesaid,  aft^  an 
set  of  bankruptcy  committed  by  such  bankrupt :  pro* 
vided  that  such  person  had  not,  when  he  became  such 
surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any 
stt  of  bankroptq^  by  sueh  bafhkrupt  committed/'  Dodgin 
and  Coi^  therefore^  might  have  proved  under  Taylar^$ 
corouMsflion,  or  have  stood  in  the  place  of  the  creditor 
proring  for  die  bill  i  they  are  therefore  barred  by  the 
certificate  from  any  claim  against  Tetjflw^  and  he  wits  a 
disinterested  witness.  In  Fansandau  v.  Conbie  (a),  where 
the  acceptor  of  an  accommodation  bill  brought  an  action 
against  the  drawer,  who  had  become  bankrupt,  for  not 
pfOTiding  Um  wilh  funds  to  pay  ^e  bill  when  due, 
whereby  he  hild  incurred  the  costs  of  an  action,  and  Was 
ohligiad  t6  sell  an  estate,  In  order  to  raise  money  to  pay 
the  biU^  the  certifieate  wiis  held  to  be  a  gockl  t)ar. 
A  side  nin  having  been  granted^ 


Coleridge  Segt  shewed  cause.    It  is  not  contended 
that  Dodgin  and  Co.  were  sureties ;  for,  in  Yallcp  v. 

(a)  sB.f^  AUU  zj.    See  Hoffbam  v«  Foudrinicr,  5  Af.  &  j*.  az. 

Vitt.  IX.  U  u  Ebers, 
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IBSS.  ^  Shen  {a\  Lord  Tenterden  says,  that  LtuOm  t.  Ftat  [h\ 
^ere  it  was  held  that  an  aceommodatioa  acceptor 
might  be  considered  as  a  surety,  has  been  very  loDg  over- 
ruled ;  and  at  the  time  of  the  commission  diqr  were 
not  liable  to  pay  the  bill  on  account  of  Taylar  s  tbey 
were  liable  on  their  own  account  only.  And  they  flight 
have  escaped  liability  altogether;  as  if  the  bill  had  been 
paid  by  the  acceptor  or  drawer.  Dodgin  and  Co^  Aere- 
ibre^  bad  no  claim  against  Tmflar  at  the  time  his  com- 
BUfssiDa  issued ;  it  was  not  certain  that  they  would  ever 
bo  liabk  on  the  bill ;  and  if  ever  liable,  it  must  have 
been  on  thcSr  own  account:  they  could  not  proves  tb^e- 
fere^  under  Toj/ifor's  commission,  and  are  not  barred  by 
his  certificate.    In  Fansandau  ▼•  CorMe^  tibe  party  heU 

■  to  be  barred  by  the  eertifioste  was  avowadly  an  accom- 
modation acceptor,  and  as  such,  liable  in  respect  cf  tbe 

■  drawer  at  tbe  time  the  commission  issued  against  Um. 
So  in  fVood  v.  DodgS(m{c)  and  yi/lah  v.  F^udrimier (ij^ 
the  patty  barred  was,  at  tbe  time  of  the  commissi«>a, 
«xpTei6iy  IbUe  for  the  debts  of  a  firm  in  which  the 
bankrupt  hmi  been  a  partner.  But,  in  Yallop  v.  £kn(<), 
where  defendant^  on  certain  consideraticms^  undertook 
to  pay  the  balanoe  due  on  a  bill  of  exchange^  of  which 
plaindff  was  acceptor;  and  he  afterwards,  by  a  new 
undertakings  engaged  to  deliver  up  the  aeoeptanoe  to 
plaintiff  within  a  month,  or  indemnify  him  agvnst  it; 
Defendant  became  bankrupt,  and  did  not  pay  or  give 
any  indenmity;  and  plaintiff  was  obliged  to  take  up  tbe 
biH,  the  bankrupt  having  then  obtained  his  oertificale: 
oir  iction  *  brought  by  plaintiff  for  the  breach  of  pro- 
mise, it  was  held  that  he  could  not  have  proved  in  re- 
spect of  it  under  the  defendant's  commission,  either  for 

{a)  iB.bf  Adol.  698.  (d)  6  Bingb.  306. SnC   sM. 

(h)  %  Qamb.  185-  &  P*  f4B* 

(c)  %  M.  &S.  195.  (e)  I  B  Of  Adof.  698. 

a  debt 


:&      » 
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«  debt  Qot  payable  at  the  time  of  bankruptcy,  or  for  a 
oontiogent  debt,  or  in  the  character  of  a  surety ;  and, 
tlierefore,  that  the  bankruptcy  was  no  defence. 

The  case  of  bail  is  introduced  into  the  new  act,  and 
the  present  liability  of  the  indorsee  is  precisely  like  that 
of  bail,  and  is  not  provided  for  by  the  act 

Jones^  No  distinction  can  be  drawn  between  an  ac- 
commodation acceptor,  and  an  accommodation  indorser. 
Both  are  liable  on  account  of  the  party  for  whom  they 
iuve  accepted  or  indorsed,  and  both  are  liable  on  their 
own  aoconnt  In  YaUop  v.  Ebers^  the  party,  who  was 
hdd  not  to  be  barred  by  the  bankrupt's  certificate^  was 
himself  acceptor  for  value,  and  bad  no  claim  on  die 
baaknipt,  except  'on  an  agreement  by  the  bankrupt  for 
certain  considerations  to  pay  the  balance  due  on  that 
acceptance,  which  agreement  was  holden  not  to  con- 
stitute a  debt  before  the  certificate.  But  in  Ex  parte 
Yonge  (a),  Eldon  C.  said,  <^  The  drawer  of  a  bill  of  ex- 
change is  not  strictly  a  surety  for  the  acceptor.  In 
general  cases,  the  acceptor  is  primarily  liable  upon  the 
bill;  and  the  drawer  may  be  in  the  nature  of  a  surety; 
bo^  i^  the  r^  transaction  is,  that  as  between  th^n  the 
drawer  shall  be  first  liable,  after  what  has  passed  at  law, 
and  here  with  reference  to  the  acceptor  having,  or  not 
having  efiects,  I  state  from  a  perfect  recollection,  that 
when  that  bill  passed,  (49  G.3.  c.  121.,)  it  was  in  con- 
templation, where  justice  required  it,  that  the  acceptor 
should  be  considered  a  person  liable  for  the  drawer: 
but,  further,  the  circumstances  of  each  are  to  be  looked 
at;  and  if  a  person  has  become  liable  under  this 
section  {b)  of  the  act,  he  is  to  have  relief." 

Cur.  adth  vuU. 


1883. 


{a)  3  F(fj.  ^B.40.  (h)  Sect.  8. 

U  U  t  TiNDAL 
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TiNDAL  C«  J.  The  onfy  question  in  this  case  isi 
whether  Taylor^  the  drawer  and  indorser  of  a  bill  of 
exchange,  was  a  competent  witness  on  the  part  of  the 
Defendants  in  an  action  brought  against  them  as  subse- 
quent indorsers  by  the  holder  of  the  bill.  Dodgm  and 
Co.  had  indorsed  this  bill  for  the  accommodatioD  of 
Taylor^  and  to  enable  him  to  raise  money  by  discounting 
it,  for  the  purpose  of  taking  up  a  former  bill  tbexi  due, 
of  which  they  were  the  acceptors,  for  his  accommodatioo. 
If  the  matter  had  rested  there,  no  doubt  Taylor  would 
have  been  incompetent,  on  the  authority  of  Janes  v. 
Brooke  (a) ;  inasmuch  as  he  would  be  liable  as  to  the 
costs  to  the  Defendant  only,  though  he  stood  indifferent 
both  to  Plaintiff  and  Defendant  as  to  the  principal  debt 
But  Taylor  stated  upon  the  voir  dire,  that  he  had  been 
bankrupt,  and  had  obtained  his  certificate ;  and  it  was 
thereupon  contended  by  the  Defendants  that  the  witness 
was  discharged  from  all  liability  over  to  the  Defendants, 
both  as  to  the  principal  debt  and  the  costs,  inasmuch  ss 
the  Defendant  might  have  proved,  and  might  still  provci 
the  amount  of  both  under  the  commission  against 
Tcylor^  by  virtue  of  the  fifty-second  section  of  the  bank- 
rupt act,  and  consequently  that  Tbyor's  certificate  would 
be  a  bar  to  any  action  against  him. 

The  question  therefore  is,  whether  this  case  falls  within 
the  fifty-second  section  of  that  statute*  That  section 
provides  for  the  case^^  of  any  person  who  at  the  issuing 
of  the  commission  shall  be  surety,  or  liable  for  a^y  debt 
of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the 
sheriff,  or  to  tiie  action."  Now  the  Defendants  in  this 
case  cannot  with  any  propriety  be  considered  as  sureties 
for  the  debt  of  Taylor  to  the  Plaintiff;  inasmuch  as  they 
are  liable  primarily  and  immediately  to  the  holder  of  the 
bill  as  indorsers,  that  is,  as  principals,  and  not  merely 


(a)   4  7Vi«if/«464. 


upon 
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upon  the  failure  of  Taylor^  the  prior  indorser.  The 
only  question  therefore  is,  whether  they  come  within  the 
meaning  of  the  words  *^  persons  liable  at  the  issuing  of 
the  commission  for  any.  debt  of  the  bankrupt."  la 
£r  ^rte  Lloyd  (a),  Lord  Chancellor  EUUm  holds  ex* 
pressly  that  the  acceptor,  for  the  accommodation  of  the 
drawer,  though  not  surety,  is  a  person  liable  within  the 
act  He  states  the  same  opinion  again  in  Ex  parte 
Yonge.  {b)  The  cases  of  Wood  and  Anathet*  v.  Dodgson  (c) 
and  jljlalo  v.  Fourdrinier^  though  distinguishable  in 
some  respects  from  the  present,  yet  lead  to  the  same 
coDclusion.  It  is  said  the  case  of  bail  is  introduced 
into  the  new  act,  and  that  the  present  liability  of  the 
indorsee  is  precisely  like  that  of  bail»  and  is  not  pro<* 
vided  for  by  the  act.  But  it  is  to  be  observed^  that  in 
the  case  of  bail,  there  is  no  debt  due  from  the  defendant 
at  the  time  of  the  recognizance  entered  into,  and  whe* 
ther  there  ever  will  be  a  debt  or  not,  is  contingent  and 
uncertain,  until  the  action  in  which  the  bail  is  given  is 
determined.  The  bail  therefore  were  not  persons  liable 
Jor  a  debt  of  the  bankrupt  at  the  time  of  the  issuing  the 
commission.  Upon  the  whole,  we  think  Dodgin  and  Co. 
might  have  proved  the  amount  of  the  bill  under  Tqj/lor^s 
commission,  or  might  even  now  prove  it,  immediately 
after  payment  of  the  amount  of  the  bill  to  the  header; 
and  consequently  that  the  certificate  of  Taylor  is  a  bar 
to  any  future  action  by  Dodgin  and  Co.  against  hioa 
after  they  have  paid  the  bill ;  and  as  the  case  of  Fan^ 
sandau  v.  Corsbie  puts  the  costs  upon  the  same  footing 
as  the  debt,  we  think  Taylor  is  an  admissible  witness  csi 
the  part  of  the  Defendants. 

Rule  absolutOb 

(a)  1  Rose' J  Caset  in  Bank"  (b)  3  Fes*  &f  Beametf  40. 

ntpuji  6.  (c)  %M*^S.  195. 


Uu  3 


CASES  IK  HILARY  TERM 


^^^  *3-  Lyok  v.  Walls. 

To  a  deelar-  ^HE  declaration  stated  that  the  Plaintifi;  on  th«  Sil 

idon  on  a  of  January  1632|  to  wh,  at  London^  made  hU  bill 

cepunceofa  of  ^change  in  writing,  and  directed  the  same  to  tbe 

bill  of  ex-  I^fendant,  and  thereby  required  the  Defendant  to  pay 

""^^t  ^**  ^^*  ^^"^  ^^  ^^^  ^^  Plaintiff,  the  sum  of  17/.  for 
pleaded  that      value  received,  two  months  after  the  date  thereof,  which 

the  acceptance  period  had  then  elapsed;  and  then  and  there  delivered 
was  qualified,      ,  . 

and  that  ac-      ^  ^Bmt  to  the  said  Defendant,  and  the  Defendant  then 

cording  to  the   and  there  accepted  the  same,  end  promised  tbe  Pbus^ 

case  made*and  ^^  ^  P^^  *^^  same  according  to  the  teeor  and  efect 
provided,  in      thereof,  and  of  his.  acceptance  thereof:  yet  be  did  not 

the  acceptance  p^^y  ^^  amount  thereof,  althongh  the  said  bill  was  there 
he  expressed  « 

that  he  ac-       presented  to  him  on  the  day  when  it  became  due,  and 

cepted  the  bill  thereupon  the  same  was  then  and  there  returned  to  tbe 
«^?pLci  *  P'«ntii&  ^^a"  «'*>ich  tbe  Defendant  then  and  there  had 
only,  to  wit,      notice* 

^ibl^'s  '^^^  second  oount  stated,  that  tbe  Defendant,  on  the 

that  is  to  say,'  ^^  of  JfrA  1882,  was  indebted  to  the  Plaintiff  in  80i, 
and  not  other-  for  the  price  and  value  of  goods  then  and  there  sold  and 
w/viJ/**^^  delivered  by  the  Plaintiff  to  the  Defendant  at  his  re- 
PUintiff  re-      qnest,  and  afterwards,  on  the  day  and  year  last  aforesaid, 

plied  that  the    ^^  Londm  aforesaid,  in  consideration  of  the  premises,  then 

acceptance 

was  a  general    ^1^  thereptximised  to  pay  the  last  mcQtioned  sura  of  mooey 

acceptance,       to  the  Plaintiff  on  i-equest.     Breach,  nonpayment. 

Defendant  did  ^^  ^^^  ^^^  count  the  Ddendant  pleaded,  that  the 
not  in  the  ac-  said  acceptance  by  tbe  Defendant  of  tbe  bill  of  exchange 
ceptance  ex-     jjj  ^^  gj^j.  coimt  mentioKied,  was  a  qualified  acceptance, 

had  accepted  the  bill  payable  at  a  certain  place  only,  in  manner  and  form  as  the 
Defendant  had  alleged :  ** 

Held,  on  special  demurrer,  a  sufficient  travene. 

Held,  also,  that  the  plea  shoold  have  alleged  that  no  presentment  for  payment  w» 
made  at  the  place  appomted« 

and 
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and  that  the  Defendant  did)  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  in  his  said  ac- 
ceptance express  that  he  accepted  the  same  payable  at  a 
certain  place  only,  to  wit,  at  No.  9^  AJbcaiy  Streeiy 
R^enfs  Parky  that  is  to  say,  and  not  otherwise  or  else- 
^ere ;  as  by  the  said  bill  of  exchange,  reference  beiiig 
thereunto  had,  would  more  fully  appear;  and  tbat^  be 
was  ready  to  verify ;  wherefore  he  prayed  judgment,  fisc. 
The  Defendant  demurred  to  the  second  coant,>  as-* 
signing  for  cause  of  demurrer  that  it  did  not  contain  a 
sttffieient  venue. 

The  Haintiff  joined  in  demurrer,  and  to  the  plea  to 
the  first  count  replied,  that  the  said  aooeptanee  by  the 
Defendant  of  the  bill  of  exchange  in  the  ficst  count  men** 
tinned,  was  a  general  acceptance,  as  in  that  count  was  set 
forth,  and  that  the  Defendant  did  not^  in  his  said  accept- 
ance, express  that  he  accepted  the  said  bill  payable;  at  a 
certain  place  only,  in  manner  and  form  as  the  Defendant 
had  above  in  his  said  first  plea  allqied* 

To  this  replication  the  Defendant  demurred^  assign- 
ing for  cause,  that  it  did  not  traverse  and  put  in  issue 
the  material  feet  contabiied  in  the  first  plea»  namely, 
whether  the  said  acceptance  was  a  qualified  acceptance 
according  to  the  form  of  the  statute  in  such  casei  made 
and  provided,  and  payable  at  a  certmn  place  only,  and 
^  eikenmse  or  elsewhere  g  the  full  traverse  of  which 
s<id  matter  so  alleged  by  the  Defendant  coold  alone 
^  the  said  acceptance  out  of  the  intent  of  the  said 
statute;  but  that  the  said  replication  contained  only  an 
argumentative  averment  that  the  Defendant  did  ifot,  in 
Ihs  said  acceptance,  express  that  he  accepted  the  said 
bill  payable  at  a  certain  place  only. 


1SS5. 


Ludlaao  SeiJL,  in  support  of  the  demurrer,  referred  to 
^^fsiddl  V.  Parsons  (a)  as  an  authority  that,  upon  special 


(a)  loEdtt^  359* 


demurrer 
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18S8.  demurrer  at  least,  the  roention  of  a  venue  in  the  fint 
count  of  a  declaration  will  not  cure  the  omission  of  it  id 
the  second;  and  with  respect  to  the  replication  con* 
tended,  that  all  the  allegations  contained  in  it  might  be 
true,  and  yet  the  Defendant's  acceptance  might  have 
contained  the  words  **  and  not  elsewhere,"  which  are 
the  express  words  prescribed  by  the  statute  (or  qualify- 
ing an  acceptance,  and  the  only  words  which  ean  have 
that  e£kct :  SeUn^  v.  Eden,  (a) 

TiNDAL  C.  J.  The  Plaintiff  is  entitled  to  our  jndg- 
ment.  As  to  the  alleged  omissbn  of  yenue,  one  caoDot 
read  the  second  count  without  incorporating  the  place 
where  the  goods  were  sold  with  the  existence  of  the  debt 
at  the  same  time.  The  count  states  that  the  Defendant, 
on  the  2d  of  April  18S2,  was  indebted  to  the  Plaintifi 
for  goods  thea  and  tbera  aold  by  the  Plaintiff  to  the  De- 
fendant at  his  request,  and  at  London^  in  consideratioQ 
of  the  premises,  then  and  there  promised  to  pay:  ia 
other  Words, 

The  Defendant,  on  the  2d  o(  Aprils  promises  at  Loth 
don,  to  pay  the  sum  in  which  he  is  there  indebted  for 
goods  sold  to  him  on  that  day.  The  debt  arises  there, 
and  the  venue  is  sufficient. 

With  regard  to  the  acceptance,  the  Defendant  pleads^ 
<*  that  the  acceptance  was  qualified,  and  that,  according 
to  the  statute  in  such  case  made  and  provided,  in  the 
acceptance  he  expressed  that  he  accepted  the  bill  **  pay* 
able  at  a  certain  place  only,  to  wit,  at  S2.  Albany  Stredy 
that  is  to  say,  and  not  otherwise  or  elsewhere." 

It  is  not  immaterial  to  observe,  that  the  allegation  that 
the  bill  was  accepted  *<  not  otherwi^  or  elsewhere"  is 
not  expressly  averred  by  the  Defendant,  but  only  pleaded 
under  a  viz.  But  the  Plaintiff  replies,  «  That  the  ac- 
ceptance was  a  general  acceptance,  and  that  tfaeDefend- 

(a)  3  Bingbm  6zx. 

ant 
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ant  did  not,  in  the  acceptance,  express  ^'  that  he  had  18S3. 
accepted  the  bill  payable  at  a  certain  place  only,  in 
manner  and  form  as  the  Defendant  had  alleged."  And 
he  seems  to  me  to  incorporate  in  that  traverse  the  par^ 
ticolar  mode  in  which  the  bill  was  accepted.  I  should 
also  go  higher,  and  say,  that  if  this  were  a  qualiBed  ac* 
ceptance,  the  act  says  the  acceptor  shall  not  be  liable, 
except  on  default  of  payment,  after  demand,  at  the  place 
appointed.  I  should  have  been  better  satisfied,  there- 
fore, iwith  the  Defendant's  plea,  if  he  had  gone  on  to  say 
that  no  demand  was  made  at  the  place  appointed  for 
payment. 
The  other  Judges  concurring,  the  Court  gave 

.  Judgment  for  the  Plaintiff. 


REGULA  GENERALIS. 

It  is  ordered,  That  in  case  a  rule  of  Cotfrt  or 
Judge's  order  for  returning  a  bailable  writ  of  capias 
shall  expire  in  vacation,  and  the  sheriff  or  other  officer 
having  the  return  of  such  writ  shall  return  cepi  carpus 
thereon,  a  Judge's  order  may  thereupon  issue  requiring 
the  sheriff,  or  other  officer,  within  the  like  number  of 
days  after  the  service  of  such  order  as  by  the  practice  of 
the  Court  is  prescribed  with  respect  to  rules  to  bring  in 
the  body  issued  in  term,  to  bring  the  Defendant  into 
Court  by  forthwith  putting  in  and  perfecting  bail  above 
to  the  action.  And  if  the  sheriff  or  other  officer  shall 
not  duly  obey  such  order,  and  the  same  shall  have  been 
made  a  rule  of  Court  in  the  term  next  following,  it  shall 
not  be  necessary  to  serve  such  rule  of  Court  or  to  make 
any  fresh  demand  thereon,  but  an  attachment  shall  issue 

forthwith 
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188S*  forthwith  for  disobedience  of  such  order,  whether  the 
bail  shall  or  shall  not  have  been  put  in  and  perfected  in 
the  mean  time. 


T.  Denman. 

N.  C.  TiNDAL. 

Ltkdhurst. 
J*  Batlet. 
J.  A.  Park. 
W.  E  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 


J.  Gurnet. 
S.  Gaselee. 
J.  Vaughak. 
J.  Parke. 

W.  BOLLAND. 
J.  B.  BOSANQUET. 
J.  LlTTLEDALE. 


MEMORANDUM. 

jiomen  ^otm  iWfoirdl;  E^uiri^,  was  called  to  the 
dq;ree  of  the  coif,  and  gave  rings  with  the  fbliowiDg 
mottO)  <*  magna  vis  veritatis.^' 


END  OF  HILARY  TERM. 


CASES 


ARGUED  AND  DETERMINED  183S. 


IN  THE 


Court  of  COMMON  PLEAS. 


▲MB 


OTHER   COURTS, 


YN 


Easter  Term^ 


In  the  Third  Year  of  the  Reign  of  William  IV. 


GOODBURNE  V.  BoWMAN.  April  16. 

X^  this  cause  several  issues  were  found  for  the  De-  Where  im- 
fendant,  which  the  Court  afterwards  decided  to  be  «n**f»*^  'f^ 

are  found  in 

immaterial  issues,  and  gave  judgment  for  the  Plaintiff  favour  of 
non  obstante  veredicto.  Defendant, 

The  prothonotary  having  declined  to  allow  the  De-  *g"aftawds 
fendant  or  the  Plaintiff  costs  upon  these  immaterial  entered  for 

issues,  a  rule  nisi  was  obtained,  on  the  part  of  the  I^"*^**** 
;rx  i*     1  1*  .  !•    1  -  .  1     «       obstante  vere» 

Defendant,  for  a  review  of  the  taxation ;  agamst  which    jictth  neither 

party  is  en- 

Jones  and  Stephen  Seijts.  shewed  cause.      By  the  titled  to  the 
seventy-fourth  rule,  Trin.  W.  4.  no  costs  shall  be  allowed  immaterial 
OQ  tiucation  to  a  plaintiff  upon  any  counts  or  issues  upon  i^ues. 
which  he  has  not  succeeded ;  and  the  costs  of  all  issues 

Vol.  IX.  X  x  found 
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goodburne 
Bowman. 


found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs.  In  Kirk  ▼.  NawUl  {a)  it  was  held,  that, 
if  plaintiff  took  issue  on  several  pleas,  one  of  which  was 
insufficient  in  law,  and  had  a  verdict  on  all  the  issues 
except  that  joined  on  the  insufficient  plea,  which  was 
found  for  the  defendant ;  and  afterwards  judgment  was 
^entered  up  for  the  plaintiff;  strll  he  should  not  be 
allowed  any  costs  upon  the  issue  found  for  the  de- 
fendant But  upon  the  new  rule  the  Plaintiff  most  be 
taken  to  have  ^teceededj  and  the  Defendant  to  have 
failed.  At  all  events,  it  is  impossible  that  the  Defend- 
ant can  claim  any  costs,  for  the  judgment  of  the  Court 
is  against  him. 


Bompas  Serjt.  corUrdy  was  requested  by  the  Court  to 
•confine  himself  to  the  Defendant's  claim  for  <:osts.  He 
<x>ntended  that,  as  the  Plaintiff,  by  omitting  to  demur, 
had  compelled  the  Defendant  to  go  to  trial  on  the 
immaterial  issues,  the  Defendant  must  be  taken  to  have 
succeeded  when  those  issues  were  found  for  him  by  the 
jury.  The  new  rule  of  Court  must  be  considered  as  a 
comment  on  the  case  of  Kirk  v.  NcmiU^  and  there  the 
Court  said,  ^  Suppose  the  judgment  had  been  arrested, 
no  costs  would  have  been  given.  Thexeason  is  obvious; 
the  plaintiff  has  contributed  to  the  costs  as  well  as  the 
defendant.  He  should  have  demurred  to  the  defend- 
ant's plea;  on  going  on  to  trial  he  is  equally  iu 
fault."  (6) 

TiNDAL  C.  J.  It  appears  to  me  that  neither  the 
Plaintiff  nor  the  Defendant  is  entitled  to  costs  on  these 
issues. 

first,  as  to  the  Plaintiff.     The  rule  says.  No  costs 


(a)  iT.R»  a66. 


Ik)  Vide  »  Fcni,  196.  x  Barmh 
4to.  edit,  Jij. 

shall 
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shall  be  'allowed  on  taxation  to  a  plaintiff,  npon  any 
counts  or  issues  upon  which  he  has  not  succeeded ;  and 
the  costs  of  all  issues  found  fpr  the  defendant  shall  be 
dedocted  from  the  plaintiff's  costs.  Now  the  issues  in 
question  were  found  for  the  Defendant,  and  in  no  sense 
of  the  word  can  the  Plaintiff  be  said  to  have  succeeded 
on  them.  If  the  verdict  were  Jbr  him  on  a  bad  county 
he  would  not  be  entitled  to  costs;  still  less  can  he  be  so 
entitled,  where,  upon  an  immaterial  issue,  the  verdict  is 
against  him.  By  obtaining  judgment  nan  obstante 
loeredictOf  he  has  not  succeeded  on  such  issue;  he  has  only 
put  it  out  of  the  way. 

Now,  with  respect  to  the  Defendant.  In  order  to 
entitle  him  to  costs,  the  issues  found  for  him  must  be 
such  as  he  can  ultimately  succeed  on;  real  issues  in 
point  of  law,  on  which  juclgm*ent  can  be  signed. 

Suppose  he  had  pleaded  only  one  plea,  bad  in  point 
of  law,  and  a  verdict  had  been  given  for  him  on  that 
plea;  if  the  Plaintiff  afterwards  obt^ned  judgment 
non  obstante  veredicto,  could  it  be  contended  that  the 
Defendant  should  have  the  costs  of  the  cause  ?  This  is 
a  castds  omissus  in  the  rules ;  and  the  best  course  is  te 
hold  that  neither  party  shall  have  his  costs. 


1833. 


GOODBUaME 
V. 

Bowman. 


Gaselee  J.  at  first  thought  the  Plaintiff  was  not  en- 
titled to  the  costs  of  these  issues,  because  he  ought  to 
have  demurred,  instead  of  allowing  the  Defendant  to  go 
down  to  trial  on  them ;  and  he  likened  the  case  to  a 
motion  in  arrest  of  judgment :  but,  with  respect  to  the 
Defendant,  although  he  was  first  to  blame  for  putting 
a  bad  plea  on  record,  yet  he  considered  him  entided 
to  his  costs  as  having  succeeded  on  the  issues  in  question. 
Tlie  following  day,  however,  the  learned  Judge  said, 
that,  on  consideration,  he  had  altered  his  opinion  in 
this  respect,  and  agreed  with  the  rest  of  the  Court  that 
ndther  party  was  entitled  to  costs  on  these  issues. 

X  X  2  Alderson 
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Alderson  J.  concurred  with  the  Chief  Justice  on 
both  points.  The  Plaintiff  had  not  succeeded  on  the 
issues  in  question,  but  notwithstanding  those  issues ;  and 
as  to  the  Defendant,  he  could  not  be  said  to  have  suc- 
ceeded, because  the  issues  were  not  such  as  judgment 
could  be  entered  up  on.  In  Cox  v.  T7iomas(m{a)  there 
were  nine  counts  for  a  malicious  prosecution,  and  nine  for 
slander,  and  a  verdict  for  the  Defendant  on  fifteen.  The 
Plaintiff  was  held  entitled  to  the  general  costs,  because 
on  the  whole  record  the  judgment  was  for  him ;  but  the 
Defendant  was  allowed  to  deduct  the  issues  found  for  him, 
because  he  had  relieved  himself  from  that  portion  of  the 
charges  against  him:  here  the  Defendant  has  not  relieved 
himself  from  any  of  the  charges  brought  against  him. 


Park  J.  I  had  intended  to  express  no  opinion ; 
but  the  way  in  which  this  has  been  put  by  my  Lord 
Chief  Justice,  and  my  brother  ^(ferson,  has  convinced 
me,  and  I  agree  with  them  that  neither  party  should 
have  the  costs  of  these  issues. 

Rule  discharged. 


jlprii  ti* 


The  Court 
will  not  stay 
the  proceed- 
ings in  a  writ 
of  right,  till 
the  costs  of  a 
prior  eject* 
ment  for  the 
same  lands 
are  paid. 


.      BOWYEAR  V.  BOV^YEAR. 

^T^IS  was  a  writ  of  right  for  the  recovery  of  lands  in 
MidtUesea,  The  Demandant  had  brought  an  eject- 
ment  in  the  King^s  Bench  for  the  same  lands,  which  was 
tried  and  &iled :  whereupon  the  Demandant  commenced 
a  secoad  ejectment  in  the  same  Court,  the  proceedings  in 
which  that  Court  staid  till  the  Demandant  should  have 
paid  ihejoosts-of  theibrmer  ejectment.  The  Demand- 
ant bad  also  filed  a  bill  in  Chancery  for  a  discovery ; 

but 
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but  upon  a  plea  being  put  in,  he  omitted  to  appear  to  the 
plea,  and  the  bill  was  dismissed. 

Upon  affidavit  of  these  facts,  Wilde  Serjt.  obtained 
a  rule  nisi  to  stay  the  proceedings  in  the  writ  of  right 
till  the  costs  of  the  two  actions  of  ejectment  should  have 
been  paid. 

LudUm  Serjt,  who  shewed  cause,  relied  on  Chatfield 
V.  Souter  {a)  as  a  case  in  point.  There,  the  Court  would 
not  stay  the  proceedings  in  a  writ  of  right  till  the  costs 
of  a  prior  ejectment  were  paid. 

Wilde,  It  is  a  general  rule,  that  in  a  second  eject*- 
ment,  the  Courts  will  stay  the  proceedings  until  the 
costs  are  paid  of  a  prior  ejectment  for  the  trial  of  the 
same  title.  See  TidcCs  Pr.  538.  (9th  ediu),  and  the 
authorities  there  cited.  The  Plaintiff  frustrates '  that 
rule,  if  he  be  allbwed  to  proceed  by  writ  of  right  for  the 
same  premises  before  paying  the  costs  of  previous  eject- 
ments, for  the  proceeding  differs  only  in  name.  And 
Chatfield  v.  Souter  is  clearly  distinguishable,  for  there 
the  ejectment  never  proceeded  to  trial.  Where  the  de- 
mandant has  had  a  trial,  and  has  failed  upon  the  merits^ 
further  litigation  for  the  same  property,  unless  upon 
payment  of  costs,  would  be  in  the  highest  degree 
vexatious* 
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BOWYEAR4 


TiNDAL.  C.  J.  The  ease  of  Chatfield- v ^Souter  is  too 
strong  in  its  circumstances,  and  in  the  principle  of  the 
decision,  for  us  to  decide  against  it.  In  proceeding  by 
a  second  ejectment,  the  action  is  in  substance  die  same 
as  the  first ;.  but  a  proceeding  in  this  Court  by  writ  of 
right,  is  altogether  different  from  the  proceeding  by 
ejectment.     The  ejectment  may  have  fail^  because  the 

[a)  3  Bingb,  167.     He  cited  alio  zB.lst-P.  aj.  note. 

X  X  8  lessor's^ 
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lessor's  entry  has  been  tolled,  or  becaase  the  twen^ 
years  within  which  it  ought  to  have  been  commencedy 
may  have  elapsed.  Here  the  party  is  pursuing  a 
remedy  which  is  of  a  different  nature,  and  which,  for 
aught  that  appears,  may  have  been  rendered  necessary 
by  the  inefficacy  of  the  proceeding  by  ejectment 

Park  J«  I  adhere  to  the  opinion  I  pronounced  in 
Chatfield  v.  Souier. 

Gasblejb  J.  Chatfield  v.  Souier,  whioh  is  reported 
more  at  length  in  10  i7«  Moore^  p.  572.  is  not  distinguish- 
able from  the  present  case. 

Alderson  J.  I  am  of  the  same  opinion.  The 
authority  of  Chatfield  v»  Sotder  is  decisive,  and  not  to  be 
distinguished. 

Rule  discharged. 


Jprilil* 


Morgan  v.  Birnie. 


Condition 
precedent. 
Defendant 
was  to  pay 
for  building 
upon  receiving 
an  architect's 


npHIS  was  an  action  on  a  builder's  contract^by  which 
it  was  stipulated,  among  other  things,  that  ail  the 
proposed  erections  should  be  done  in  a  good  and  work- 
stanlike  manner,  and  with  good  sound  and  well-sea- 
soned materials,  and  be  coi^pleted  to  the  reasonable  sa- 
certificate  that  tisfaction  of  A.  B.  Clayton^  or  other  the  architect  (x  the 
donrt^  wT**    ^^^^  ^*"8  ^^  *®  Defendant,  his  executors  or  adminis- 

satisfaction. 

The  architect  checked  the  builder's  charges^  and  tent  them  to  Defendant:  Hdd» 
that  this  did  not  amount  to  such  a  certificate  of  satisfaction  as  to  enable  the  bafldcr 
to  sue  Defendantt  although  Defendant  had  not  objected  to  pay  on  the  ground  that 
lio  sufficient  certificate  had  been  rendered* 

trators, 
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trators,  on  or  before  the  29th  day  of  October  next 
ensuing  the  date  thereof,  or  such  further  day  as  the  said 
A.  B.  Clayton^  or  such   other  architect,  and  the  said 
PlaintiflP  should  mutually  agree   upon.    It  was  further 
provided,  that  no  additions  or  alteration  should  be  ad- 
mitted unless  directed  by  the  Defendant,  his  exeeutors 
or  administrators,  or  his  or  their  surreyor,  in  writing ; 
nor  should  any  additions  to  or  alterations  of  the  works 
thereby  contracted  for,  and  contained*  in  the  particulars 
therein  specified,  vitiate  or  vacate  the  contract  thereby 
made,  but  the  price  or  allowance  to  be  made  in  respect 
of  any  agreed  additions  or  alterations,  should  be  added 
to  or  deducted  from  the  monies  that  should  become 
payable  by  virtue  of  the  said  memorandum  of  agree* 
ment  as  the  case  might  require,  such  price  or  allow- 
ance being  first  estimated  or  settled  by  the  surveyor 
or  architect  of  the  said  Defendant,  who  should  be  sole 
arbitrator,  in  settling  such  price  or  allowance,  and"  all 
disputes  that  should  or  might  arise  in  or  about  the  pre- 
mises: And  the  Defendant  thereby  promised  and  agreed^ 
in  consideration  of  the  buildings  and  works  to  be  done 
and  executed  by  the  said  Plaintifi;  in  manner  in  the  said 
memorandum  of  agreement  mentioned,  that  the  De- 
.  fendant  would  pay  or  cause  to  be  paid  to  the  Plaintiff 
the  sura  of  1£50/.  in  manner  following,  that  is  to  say^ 
that  he  would  pay  or  cause  to  be  paid  such  a  sum  of 
money,  as  would  be  equal  to  three-fourth  parts  of  the 
price  of  the  works  thereby  contracted  for,  which  should 
have  been  executed  and  performed  according  to  the  true 
intent  and  meaning  of  the  said  memorandum  of  a^ee- 
ment,  upon  receiving  a  certificate  in  writing  signed  by 
the  said  A.  JB.  Clayton^  or  other  the  architect  of  the  De- 
fendant, testifying  that  the  i9ooring-joists  of  the  first 
story  of  the  said  dwelling-house  had  been  actually  laid^ 
and  his  approval  of  the  works  so  executed;  such  further 
sum  of  money  as  would  be  equal  to  three  fourth  parts  of 

•       X  x  4  the 
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the.price  or  value  of  the  further  works  that  should  bare 
been  done  subsequently  to  the  date  of  the  ardiitect's 
said  certificate,  upon  the  completion  of  the  carcase  of 
the  dwelling-house;  and  the  balance  or  sum  which 
should  be  found  due  to  the  Plaintiff,  after  dednctiDg 
the.  two  previous  payments,  wUhin  two  calendar  months 
after  receiving  the  said  architect's  certificate  that  the  whole 
of  the  bmldifigs  and  works  therek^  oontractedfor  had  been 
executed^  and  completed  to  his  satisfaction. 

The- work  having.been  completed,  the  Plaintiff  sought 
by  this  action  to  recover  his  charges  for  some  additional 
work  not  contained  in  the  original  contract 

At  the  trial  it  appeared,  that  Mr.  CUyton^  the  archi- 
tecty  had  examined  and^  approved  of  the  Plaintiff's 
charges'  for  the  buildings  mentioned  in  the  agreement, 
and  had  written  the  following  letter  to  the  Defendant, 
more  than  two  months  before  the  action :« — **  With  this 
ypu»  will  receive  Mr.  Morgan^  aocount.  My  private 
statement,'  shewing  the  variations  of  prices  and  qualities, 
shall  be  copied  and  forwarded  to  you*  As  regards  to 
when  and'  where  executed,  my  only  data  exist  in  my 
measuring  book,  which  shall  be  open  for  your  inspection 
at  any  time  fit  my  office.  I  also  forwai*d  yon  the  deav- 
ings  marked  6  and  7,  and  the  original  elevation  and 
plan  submitted  to  the  commissioftem  of  woods  and 
forests.     I  remain,  &c» 

,  '^  March  d4.  1«3£.  J.  B.  C%foa." 

This  letter  contained*  an  account,  headed,  *<  Final 
statement  of  extras  and'  omissions  of  the  carcase  of  a 
house  for  George  Birnie^  Esq.,  by  T*  Morgan^  builder." 

A  letter  was  also  put  in,  addressed  to  Claj/ton  by  the 
Defendant,  April  4-th,  1832,  in  which  he  asked  for 
Clayton^s  private  statement  of  prices  and  quantities; 
expressed  himself  anxious  to  have  the  matter  speedily 
settled ;  and  made  no  objection  on  the  ground  of  not 

having 
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hayiog  received  a  certificate.  But  as  it  did  not  appear 
that  Mr.  Clayton  had  ever  given  any  certificate  of  his 
satisfiiction  as  to  the  mode  in  which  the  work  had  be^i 
executed,  Tindal  C.  J.  directed  a  nonsuit,  on  the  ground 
that  the  delivery  of  such  a  certificate  was  a  condition 
precedent  to  the  PlaintiflT's  right  of  action. 


Spatdeie  Seijt.  now  moved  to  set  aside  this  nonsuit  on 
the  ground,  that  the  agreement  did  not  require  the  cer- 
tificate touching  the  additions,  to  be  writing;,  and  that 
Mr.  Claytorfs  allowance  of  the  Plaintifi^s  charges  must 
be  deemed  an  implied  certificate,  for  he  coold  not  allow 
the  charges  to  be  correct  without  implying  thereby  that 
the  building  bad  been  executed  to  his  satisfaction.  Be- 
sides, it  might  be  doubtfiil  whether  any  certificate  were  re- 
quisite with  respect  to  charges  for  additional  work :  the 
certificate  was  to  apply  only  to  the  burlding  as  originally 
contracted  for;  and  the  Defendant  had  never  objected 
to  pay  on  the  ground  that  a  propev  certificate  bad  not 
been  rendered. 


Tmnai  C.  J.^  I  was  of  opinion  at  the  trial,  and  am 
still  of  opinion,  that  the  production  of  a  certificate  fixmi 
Mr.  CUyion  was  a  condition  precedent  to  the  bringing 
this  action.  The  agreement  stipuktes,  that  the  price  of 
additions  or  alterations  should  be  added  to  the  sum  con* 
tracted  for  by  the  agreement,  such  price  being  first 
setded  by  th^  architect  of  the  Defendant,  who  should 
be  sole  arbitrator  in  settling  such  price,  and  all  disputes 
that  should  arise  about  the  premises.  Then  follows  the 
stipulation  for  payment  in  proportion  to  the  work  done 
at  two  difierent  periods  upon  receiving  a  certificate  in 
writing  of  Mr.  ClaytofCs  approval,  and  for  payment  of 
the  balance  of  the  whole  within  two  calendar  months 
after  receiving  the  said  architect's  certificate,  that  the 
whole  of  the  buildings  contracted  forbad  been  executed 

to 


675 


CASES  IK  EASTER  TERM 


18SS. 


Morgan 
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to  his  satis&ctioa.  That  appears  to  involve  not  onlj 
the  original,  but  the  additional  or  extra  works.  Unless 
the  letter  and  delivery  of  the  Plaintiff's  account^  and 
the  checking  that  account  by  Claytofi  amount  to  a  cei^ 
tificate,  no  certificate  has  been  given.  It  appears  to 
me,  that  the  effect  of  a  certificate  would  be  altogether 
different ;  applying  to  the  manner  in  which  the  work 
has  been  done,  while  the  checking  the  accounts-applies 
only  to  the  propriety  of  the  charges. 

The  rest  of  the  Court  coneurring,  the  rule  was 

Refused. 


Jpril  1 8. 


F£NTON  V*  Logan. 


An  implement 
of  trade  is 
only  privileged 
fi^m  distress 
if  it  be  in  use, 
and  if  there 
be  no  other 
distress  on  the 
premises. 


^O  replevin  for  a  thrashing-machine  the  Defendant 
avowed  for  rent  arreary  and  the  Plaintiff  pleaded 
that  the  machine  was  an  implement  of  trade,  not  liable 
to  distress,  being  in  use  at  the  time,  and  there  beings 
sufficiency  of  other  goods  on  the  premises. 

At  the  trial  it  appeared  that  the  machine  bad  been  let 
to  hire  by  the  Plaintiff  to  the  tenant  on  whom  the 
Defendant  bad  distrained ;  tliat  the  work  for  which  it 
had  been  let  was  completed  on  a  Saturday  f.  and  that 
the  distress  was  made  on  the  Monday  following. 

There  was  no  evidence  that  any  other  goods  were  to 
be  found  on  tiie'premises. 

The  jury  found  that  the  machine  was  not  in  use^  and 
that  there  was  no  other  distress  on  the  prembes,  and 
gave  their  verdict  for  the  Defendant. 


Storks  Serjt.  moved  for  a  new  trial,  on  the  ground 
that,  under  these  circumstances,  the  leaftied  Judge  who 

presided 
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presided  should  have  directed  a  verdict  for  the  Plaintifi.  1893. 
As  an  implement  of  trade  the  machine  was  privileged 
from  distress  while  in  actual  use,  and  if  so,  must  be 
deemed  also  privileged  for  a  reasonable  time,  eundo  et 
redeundoj  otherwise  the  privilege  would  be  nugatory, 
M&ndiy  might  reasonably  be  allowed  for  returning, 
after  work  completed  on  Saturday.  In  Gorian  v.  PaM> 
ner  {a)  it  was  held,  that  implements  of  trade  might  be 
distrained  for  rent  if  they  were  not  in  actual  use  at  the 
time^  and  if  there  were  no  other  sufficient  distress  on  the 
premises. 

Ti'NDAL  C.  J.  The  Plaintiff  seeks  to  set  aside  this 
verdict,  on  the  ground  that  the  thrashing-machine  was 
an  implement  of  trade  in  use,  and  as  such  privileged 
from  distress.  There  are  several  distinct  grounds  on 
which  certain  things  are  privileged  from  distress ;  some 
absokitely,  as  materials  deposited  to  be  worked  up ; 
others,  conditionally,  that  is,  if  a  sufficient  distress 
cannot  be  had  without  them.  Again,  implements  of 
trade  are,  in  some  instances,  privileged,  if  they  be  in  use, 
and  if  no  other  distress  can  be  found  on  the  premises. 
In  this  ease  neither  of  those  conditions  has  been  fulfilled.- 
In  the  first  place,  the  machine  was  not  in  use,  the 
whole  purpose  for  which  it  had  been  hired  having  been 
completed  on  Saturday^  and  the  distress  having  been 
made  on  Monday ;  and  it  is  unnecessary  to  enter  into 
the  question  whether  or  not  it  would  have  been  privi- 
l^ed  in  the  course  of  removal,  for  here,  in  the  absence 
of  any  evidence  of  other  goods  being  on  the  premises, 
the  second  condition  entirely  fails.  The  case  of  Wood  v. 
Clarke  {b)  is  conclusive  on  both  points.  There  it  was 
held  that  materials  delivered  by  a  manufacturer  to  a 
weaver,  to  be  by  him  manufactured  at  his  own  home, 

(a)  4  T.  Ji.  J65.  (k)  1  Cr.  &  /.  4S4< 

were 
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were  privileged  frobi  distress  for  rent  due  from  the 
weaver  to  his  landlord;  but  that  a  frame  or  other 
machinery,  delivered  by  the  manu&cturer  to  the  weaver, 
together  with  the  materials,  for  the  purpose  of  being 
used  in  the  weaver's  house  in  the  manufacture  of  such 
materials,  was  not  privileged  unless  there  were  other 
goods  upon  the  premises,  sufficient  to  satisfy  the  rent 
due. 


Park  J.  Gorton  v.  Falkner  is  a  decisive  authority 
against  the  Plaintiff,  for  it  shews  that  implements  of 
trade  can  only  be  distrained  if  not  in  use,  and  there  be 
no  other  distress. 


The  rest  of  the  Court  concurred  in 


Refusing  the  role* 


April  1 8. 


And£rson  and  Another  v.  Thomas. 


The  mit-ftatft* 
meot  of  the 
form  of  action 
at  the  com- 
mencement  of 
a  declaration 
it  an  irregu* 
larity  only, 
and  not  fatal 
on  special 
demurrer* 


'IPHE  Plaintiff  commenced  a  declaration  in  assumpsit 
on  a  bill  of  exchange,  with  the  usual  money  <x>uDts, 
by  alleging  that  the  Defendant  was  summoned  to 
answer  them  **of  a  plea,  of  trespass  on  the  case;"  and 
stated  that  the  Defendant  had  accepted  a  bill,  payable 
to  Plaintiff  or  order,  of  500/.,  valued  in  freight,  four 
months  after  the  arrival  thereof.  Breach,  that  the 
Plaintiff  had  disregarded  his  promises,  and  had  not  paid 
any  of  the  said  monies. 
Upon  special  demurrer,. 


Wilde  Serjt.  objected  that  the  deckration  did  not  com- 
mence with  stating  correcdy  the  form  of  action,  pursuant 
to  the  rule  of  C!ourt,  Af.  1654.  s.  16*9  and  that  the  breach 


was 
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was  too  generali  inasmuch  as  a  question  •Blight  arise  as 
to  what  was  or  was  not  the  arrival  on  which  payment 
was  to  be  made. 

TiNDAL  C.  J.  The  omission  to  state  the  form  of 
action  is  a  mere  irregularity,  or  non-compliance  with  a 
rule  of  Court.  There  is  nothing  illegal  on  the  face  of 
the  record.  The  general  allegation  of  non-payment  is 
sofBcient,  and  there  must  be 

Judgment  for  the  Plain  tiif. 


1833. 


Andxrsoit 
Thomas. 


PfiRRIMAN  t2.  St£60ALL. 

TJ/ILDE  Serjt.  moved  to  set  aside  an  award  in  this 
cause,  made  by  a  barrister,  on  the  ground,  that, 
notwithstanding  an  objection  to  such  a  course,  he  had 
received  the  testimony  of  T^ker^  a  witness  who  bad 
been  held  by  this  Court  to  be  incompetent :  See  ante, 
vol.  8.  p.  369.  'Tucker  had,  indeed,  released  any  claim 
to  a  surplus  under  a  commission  on  which  he  had  been 
declared  a  bankrupt,  but  subsequently  to  the  bauk>- 
ruptcy  he  had  been  discharged  under  the  insolvent 
debtors'  act,  and  in  that  respect  was  still  incompetent. 

The  Court,  adverting  to  the  general  rule  which  pre- 
cludes interference  where  (he  award  has  been  made  by  a 
barrister,  requested  the  Learned  Serjeant  to  consider 
the  cases  on  that  subject. 

After  having  looked  into  those  cases,  Wilde  now  sub- 
mitted that  the  award  of  a  barrister  was  only  deemed 
final  on  a  point  of  law  where  such  point  was  expressly 
referred  to  him ;  and  he  referred  to  Wade  v.  Huntly  (a), 


April  X9. 

The  Court 
refused  to  set 
aside  the 
award  of  a 
barrister,  on 
the  ground 
that  he  had 
admitted  an 
incompetent 
witness* 


{a)  Tidlt  Pr.  894.  8th  ediu 


where 
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where  it  is  sftid  the  Court  will  act  aside  an  award  for  s 
clear  mistake  on  a  point  of  law ;  to  Wohlenberg  ▼.  Lflge- 
man  (a);  to  Chace  and  Others  v.  Westmore  {b\  where  the 
Court  declined  laying  down  any  general  rule*  and  refused 
to  set  aside  the  award,  only  because  they  thought  tbe 
parties  intended  to  refer  the  point  in  question.    Ib 
Bichardson  v.  Nourse  (c).  Lord  TetUerden  said,  *^  I  da 
not  go  the  length  of  saying,  that  where  arbitratorB  pn>- 
t^eed  upon  a  mistake  of  a  clear  principle  of  law,  tbe 
Court  will  not  set  aside  their  award."    And  in  Young 
V.  Walter  {d)t  Lord  Eldon  said,  <<  If  there  is  a  question 
of  law,  and  the  parties  choose  to  refer  that  to  the  deci- 
sion of  an  arbitrator,  instead  of  tbe  Court,  why  may  not 
he  take  all  moral  considerations  into  his  judgment?  If 
they  refer  to  a  person  to  decide  all  matters  in  difiereoce 
according  to  law,  and  he  means  to  decide  according  ta 
law,  and  mistakes,  the  Court  will  set  that  right.    Bat  if 
a  distinct  question  of  law,  and  nothing  else,  is  referred, 
and  the  parties  choose  to  say  they  will  not  take  the  de- 
cision of  the  Courts  but  will  take  whatever  an  arbitrator 
shall  say  is  the  law  between  them,  why  may  they  not  so 
agree  ?"     ^Park  J.    What  is  the  use  of  the  condition 
frequently  inserted  in  arbitration  rules,  that  the  arbi- 
trator Aall  be  at  liberty  to  state  any  point  of  law  on 
the  face  of  his  award,  if  the  point  can  thus  be  raised 
in  the  way  of  motion  ?]    The  denial  of  appeal,  except 
upon  the  insertion  of  special  conditions  in  the  rule^  will 
tend  to  repress  the  practice  of  referring  to  arbitration; 
and  if  such  a  custom  has  crept  in,  it  should  be  recon- 
sidered. 


Talfourd  Serjt.  {amicus  curus)  stated,  that  yesterday 
the  Court  of  King's  Bench,  upon  the  application  of 
Hogginsj  refused  to  set  aside  the  award  of  a  barrister, 


(a)  6  Taunt »  251. 

(b)  j^Bast.zsf. 


(c)  sB.bf  AU.  »37- 

(d)  9  r«.  364- 


upon 
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upon  aflBdavit   that  he  had  admitted  the  testimony  of       1633. 
an  incompetent  witness.  ^    ^  '    * 

p. 
TiKDAL  C.  J.     I  hare  always  thought  that,   where    Stbggall. 

the  parties    appoint  a  lawyer    their  arbitrator,   they 

appoint  him  jndge  of  law  as  well  as  judge  of  fact*  and 

it  has  been  the  constant  practice  to  refuse  any  appeal 

on  the  merits  of  the  decision. 

Ga«el£JS  and   Aldersom  Js.    expressed  a  similar 
opinion. 

Rule  refused. 


AppERLET,  Clerk,  v.  Bishop  of  Hereford.        ^prii  %o. 

QUARE  impediU    In  the  declaration,  the  Plaintiff,  ».  I"  quare 
^  after  setting  out  his  title  to  the  advowson  erf  the  ^^^inanr, 
rectory  of  Stoke  Laof^  and  his  own  institution  and  in-  unless  he  has 
duction  upon  a  vacancy  occasioned  by  his  predecessor  ^^   '   ' "°" 
being  instituted  and  inducted  into  the  chapelry  of  Bar-  piead  the 
/es^,  with  cure  of  souls,  alleged  that,  in  January  1832,  Pla»ntir«  tide 
he,  the  Plaintiff,  accepted  and  was  admitted,  instituted, 
and  inducted  into  the  vicarage  of  the  parish  church  of     a.  Thede- 
Ode  Pritchard,  that  vicarage  and  the  rectory  of  Stoke  '^''^ll^^^'^'' 
Lay  being  each  of  them  a  benefice  with  care  of  souls,  avoidance  of  a 
whereby  it  belonged  to  the  Plainti£^  patron  as  aforesaid,^  Wm%9  if  it 
to  present  a  fit  person  to  the  church  o(  Stoke  Lacy  s  thcimrumbent 
that  he  presented  to  the  Bishop  of  Hereford,  being  the  accepted  an- 
propcr  ordinary  in  that  behalf,  WiUiam  Betham,  Clerk,  ""^^^^^ 
to  be  admitted,  instituted,  and  inducted,  Betham  being  touU,  although 
a  fit  person,  but  that  the  bishop  refused  to  admit,  &c.       **  contains  no 

The  Defendant  pleaded,  first,  that  before  the  church  the  benefice 
of  Stoke  Lacy  became  vacant,  after  the  Plaintiff  accepted  held  by  the  in* 


and 


cumbentwasof 
the  value  of  8/. 
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and  was  admitted,  instituted,  and  inducted  into  tbe 
vicarage  of  Ocle  Pritchard^  and  before  tbe  Plaintiff  pre- 
sented W.  Betham^  as  in  the  declaradon  mentioned,  tbe 
Plaintiii^  by  indenture,  bargained  and- sold,  and  released 
respectively  the  advowson,  right  of  nomination,  &c  of 
and  to  Stoke  Lacy  to  James  HMrook.  Secondly,  that 
the  Plaintiff  having  a  benefice  with  cure  of  sonls,  to  wit* 
Stoke  Laa/f  of  the  value  of  8/.  and  upwards,  did  accepti 
and  was  admitted,  instituted,  and  inducted  mto  the 
vicarage  of  Ode  Pritchard^  being  also  a  benefice  with 
cure  of  souls,  and  the  Plaintiff  was  possessed  of  the 
same ;  whereby  and  immediately  after  such  possession, 
the  first  benefice  became  void,  and  six  months  from  the 
avoidance  elapsed  before  any  person  was  presented  to 
the  same. 

The  third  plea  was  similar  to  the  second,  but  more 
general,  omitting  the  value. 

The  Plaintiff  replied  to  the  ^rst  plea,  that  the  in- 
dentures in  that  plea  mentioned,  "were  made  and  sealed 
qftcTf  and  not  be/ore  the  Plaintiff  accepted  and  was 
admitted,  instituted,  and  inducted  into  the  vicarage  of 
Ocle  Pritchard  :  and  demurred  to  the  second  and  last 

Joinder. 

The  Defendant  demurred  to  the  replication  to  tbe 
first  plea. 

Joinder. 


Stephen  Serjt  in  support  of  the  demurrer  to  the  plea. 
'The  pleas  are  ill,  because  none  of  them  allege  collation 
by  the  ordinary ;  and  unless  the  ordinary  has  collated,  he 
cannot  counterplead  the  Plaintiff's  title  to  the  patronage ; 
25  Ed.  5.  Stat.  3.  c.  7. ;  Elvis  v.  Archbishop  rf  York{a\ 
Com.  Dig.  Pleader  3.  (I)  9. 

And  the  count  discloses  a  sufficient  avoidance  of  the 


(a)  H0i^.3Z5. 


rectory, 
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rectorjr,  because  by  the  canon  law  (fourth  council  of 
Lateran^  A.D.  1215),  recognised  by  the  common  law, 
-Svans  V,  Ascough  (a),  Stavdey  v.  UUithom  {b\  —  the 
acceptance  of  a  second  living  is  a  positive  avoidance  of 
the  first:  Wolferstan  v.  Bisliop  of  Lincoln {c\  Shute  v. 
Hogden  (rf),  Baker  v.  Rogers,  {e) 

The  Court  considering  Elvis  v.  Archbishop  of  York  a 
decisive  authority  against  the  pleas, 

Ludlow  Sefjt  eontrdf  relied  chiefly  on  ah  alleged  in- 
sofBciency  of  the  declaration.  The  acceptance  of  a 
second  living  does  not  avoid  the  first  at  all  events,  but 
only  where  the  first  is  above  the  value  of  8L  in  the 
king^s  books;  21  Hen.S.  c.  13.  s.  9.;  by  which  it  is 
enacted,  ''that  if  any  person  or  persons  having  one 
benefice^  with  cure  of  soul,  being  of  the  yearly  value 
of  8/.  or  above,  accept  and  take  any  other  with  cure  of 
soul,  and  be  instituted  and  inducted  in  possession  of  the 
same,  then  and  immediately  after  such  possession  had 
thereol^  the  first  possession  shall  be  adjudged  in  the 
law  to  be  void;"  and  by  sect  10.  «'That  it  shall  be 
lawful  to  every  patron,  having  the  advowson  thereof,  to 
present  another,  and  the  presentee  to  have  the  benefit  of 
the  same,  in  like  manner  and  form  as  though  the  in- 
cumbent had  died  or  resigned ;  any  licence,  union,  or 
other  dispensation  to  the  contrary  hereof  obtained  not- 
withstanding." That  statute  would  have  been  unne- 
cessary, if  every  acceptance  of  a  second  benefice  avoided 
the  first.  If  the  first  be  under  the  value  of  8/.  in 
the  king^s  books,  it  is  only  voidable  by  sentence  of 
dqnriivation :  Wats.  Clerg.  Law^  c.  2.  p.  6.  Com*  Dig.^ 
JEsgUscy  N  5.     And  the  successor  is  not  entitled  to  the 
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(a)  Liii€b*  ft3j* 

[b)  Hardr*  zoi. 

(0  %  Wils.  Z74.  184. 

Vol.  IX. 


(d)  Faugh.  xa9»  WaUot^t 
Clerg.  Law,  95. 

{e)  Cro.  EHz*  788.  Djfer^ 
199  b.  %%z* 


Yy 


profits 
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I8S3.  profits  during  the  vacancy,  under  2S  H.S.  <r.  11.  f.9«» 
from  the  time  his  predecessor  accepted  the  second  bene- 
fice, but  only  firom  the  time  he  avoids  the  first  benefice 
de  facto :  HaUon  v.  Cove  (a) :  but  he  would  be  entitled 
from  the  time  of  the  acceptance  of  the  second  benefice, 
if  by  such  acceptance  the  first  became  actually  void 
The  Plaintifi^  therefore,  should  have  alleged  either  that 
the  first  living  was  above  value,  or  that  it  had  been 
avoided  by  sentence  of  deprivation.  The  count  con- 
tains no  such  allegation,  and  is  therefore  ill. 

TiMDAL  C.  J.  This  is  an  action  of  quart  impedit 
brought  by  the  patron  of  the  rectory  of  Stoke  Laq, 
against  the  Bishop  of  Hereford^  for  disturbbg  him  in 
his  right  of  patronage  to  present  to  a  void  turn  in  that 
living:  and  the  mode  in  which  he  states  the  void  turn, 
is,  that  in  January  1832,  he^  the  Plaintiff  incumbent  of 
Stoke  Lacjfj  accepted  and  was  admitted^  instituted,  and  in- 
ducted into  the  vicarage  of  the  parish  church  oiOdePrit" 
jchardt  that  vicarage  and  the  rectory  of  Stoke  Laey  being 
each  of  them*  a  benefice  with  cure  of  souls,  whereby  it  be- 
longed to  the  Plainti£^  patron  as  aforesaid,  to  present  a  fit 
person  to  the  church  of  Stoke  Ijacy^  The  bishop  answers, 
that  before  Stoke  Lduy  became  vacant,  the  Plaintiff  con- 
veyed away  the  advowson,-and  that  the  void  turn  passed 
under  that  conveyance.  He  then  pleads  more  generally 
*'  that  the  Plaintiff  having  a  benefice  with  cure  of  souls, 
to  wit,  Sioke  Lacy^  of  the  value  of  8/.  and  upwards,  did 
accept,  and  was  admitted,  instituted,  and  inducted  into 
the  vicarage  of  Ode  Pritehard^  being  also  a  benefice 
with  cure  of  souls|  and  was  possessed  of  the  same; 
whereby  and  immediately  after  such  possesaon  the 
first  benefice  became  void ;  and  that  six  months  from 
the  avoidance  elapsed  before  any  person  was  presented 

{a)  I  B.  Gf  Ad9L  538. 
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by  the  Plaintiif;''  leaving  us  to  infer  that  upon  such 
lapse  the  bishop  had  a  right  to  present.  It  is  admitted, 
liowever,  that  the  second  and  third  pleas  cannot  be  sup- 
ported, because  they  contain  no  allegation  of  present- 
ation within  six  months,  and  the  first  plea  is  that  on 
which  the  Defendant  relies.  But  with  respect  to  that 
plea  the  authority  of  the  case  in  Hobart^  Elvis  ▼.  Arch* 
bishop  of  Yorky  is  perfectly  decisive;  In  its  facts  it  is 
almost  the  same  case :  and  the  ground  on  which  it  pro- 
ceeds is,  that  two  persons  in  litigation  shall  never  be 
admitted  to  dispute  the  interest  of  a  third.  The  law  is 
laid  down  in  that  case  with  great  precision.  Before  the 
statute  2.5  Edw.  d.  e.  7.  pro  clero.  stat.  S.,  the  bishop 
ooald  in  no  case  whatever  dispute  the  title  of  the  patron  i 
bat  by  that  statute,  *^  when  an  archbishop,  bishop,,  or 
other  ordinary  hath  given  a  benefice  of  right  devolute 
unto  him  by  lapse  of  time,  and  afler  the  king  presenteth 
and  taketh  his  suit  against  the  patron,  who  percase  will 
suffer  that  the  king  shall  recover  without  action  tried, 
in  deceit  of  the  ordinary  or  the  possessor  of  the  said 
benefice,  in  such  cases,  and  in  all  other  cases  like, 
where  the  king's  right  is  not  tried,  the  archbishop,  or 
bishop,  ordinary,-  or  possessor,  shall  be  received  to 
counterplead  the  title  taken  for  the  king,  and  to  have 
his  answer,  and  to  shew  and  defend  his  right  upon  the 
matter,  although  that  he  claim  nothing  in  the  patron-* 
age."  Hob.  318. 

The  present  case  does  not  fall  within  the  provisions  of 
that  statute ;  and  in  Elvis  v.  Archbishop  of  York^  the  Court 
says,  **  For  the  common  law,  it  was  plain,  that  neither 
ordinary,  as  ordinary,  neitlier  before  collation  or  after, 
nor  incumbent,  either  of  his  collation,  nor  of  the  pr^ 
sentation  of  any  other,  could  plead  to  the  title  of  the 
patronage;  whereof  the  reason  was  pregnant;  because 
neither  of  them  had  interest  in  the  patronage,  and 
therefore  could  not  dispute  that  with  which  they  had 
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nothing  to  do;  which  is  the  reason  that  bis  coUatioQ 
by  lapse  (or  before  the  lapse  incurred,  though  it  be 
a  wrong),  doth  not  displace  the  patronage,  but  shall  be 
said  to  be  done  in  the  right  of  the  very  patron,  being 
nothing  but  institution  and  induction,  whidi  are  his 
o£Sce  as  ordinary  as  well  upon  presentation  as  without, 
though  he  doth  them  out  of  season.  And  though  this 
seemed  and  was  indeed  extremely  mischievous,  yet  the 
law  would  not  let  in  a  thing  so  absurd,  and  against  the 
law  of  nature  and  reason,  as  to  admit  two  to  dispute 
the  interest  of  a  third/' 

This  then  being  the  answer  to  the  first  plea,  objecdon 
is  taken  to  the  count  that  the  Plaintiff  has  not  made 
out  his  title  to  present,  because  he  has  failed  to  shev 
that  the  rectory  was  void ;  having  omitted  to  allege  that 
the  rectory  of  Stoke  is  above  the  value  of  8/.  in  the 
King's  books ;  and  that,  if  it  be  under,  the  bene6ce  is 
only  voidable  by  sentence  of  deprivation.  Undoubtedly 
it  is  only  by  the  canon  law  that  the  acceptance  of  a 
second  benefice  avoids  the  first  in  all  cases.  But  the 
canons  down  to  the  statute  of  21i7.  8.  i:.  18.  are  binding 
on  the  subject ;  for  Lord  Coke  says,  in  HoUafuTs  case  {a\ 
that  the  statute  is  *'  in  this  point  but  a  confirmation  and 
affirmance  of  the  law  before."  And  the  only  necessity 
for  a  sentence  of  deprivation  is  to  give  notice  to  the 
patron :  but  that  can  scarcely  apply  to  a  case  in  which 
the  party  who  has  accepted  the  second  living  is  himself 
the  patron.  That  this  is  the  true  distinctioo,  I  desire 
no  better  authority  than  HoUatuTs  case;  where  it' was 
resolved,  *<  that  before  the  statute  of  21 H.  8.  c.  18.,  if  one 
had  a  benefice  with  cure,  and  accepted  another  benefice 
with  cure,  the  first  benefice  was  void ;  but  it  was  not  an 
avoidance  by  the  common  law,  but  by  the  constitudon  of 
the  Pope,  of  which  avoidance  the  patron  might  take 


(a)  4  Rip.  75, 
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notice  if  he  would,  and  might  present  if  he  would  with- 
out any  deprivation ;  but  because  the  avoidance  accrued 
by  the  ecclesiastical  law,  no  lapse  incurred  without  notice, 
as  upon  deprivation  or  resignation,  and  yet  the  patron 
might  present,  and  take  upon  him  notice  if  he  would : 
so  that  for  the  benefit  of  the  patron  the  church  is  void 
in  the  principal  case,  but  not  for  his  disadvantage/' 

Then  came  the  statute  which  renders  the  presentation 
void  to  all  intents,  if  the  living  be  of  a  certain  value  in 
the  King's  books.  We  think  the  count  sufficient  with- 
out alleging  sentence  of  deprivation,  and  that  our  judg- 
ment must  be  for  the  Plaintiff. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  Plaintiff. 


1833. 
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Spiers  v.  Morris. 

T'HIS  was  a  writ  of  right  tried  at  bar  before  2i«- 
dal  C.  J.,  and  Park^  Gaselecj  and  Alderson  Js. 
Before  the  jury  were  sworn  to  try  the  issue  on  the 
mere  right, 

Stephen  Seijt^  on  the  part  of  the  tenant,  tendered  the 
demi-mark,  and  required  that  the  proceedings  should 
commence  with  the  inquisition  as  to  the  seisin  of  the 
demandant's  ancestor.  The  Court  referred  him  to 
Tooth  v.  Bagojell  {a\  where  it  was  decided  by  this  Court, 
that  in  a  writ  of  right  the  tenant  must  begin.       « 

Stephen.  In  that  case  the  demi-mark  was  tendered  at 
the  trial,  a  tender,  the  validity  of  which  is  questionable ; 


April  %%. 
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here  it  is  tendered  on  joining  the  issue.  Besides,  the 
decision  in  Tooth  v.  Bagaoell  is  inconsistent  with  prior 
authorities,  and  cannot  be  sustained.  In  Hardman  ▼. 
Clegg  (a\  Wood  B.  required  the  demandant  to  beg^ ; 
and  in  Lift.  514.  it  is  said,  that  in  a  writ  of  right  be- 
tween John  Barre^  demandant,  and  Reyncld^  HerleJ, 
said  to  the  grand  assize,  after  that  they  were  charged 
upon  the  mere  right,  *^  You  good  men,  Rq/nold  gare 
balfe  a  marke  to  the  king  for  the  time,  to  the  intent  that 
if  you  find  that  the  ancestor  of  John  was  not  seised  in 
the  time  that  the  demandant  hath  pleaded,  you  shall 
enquire  no  further  upon  the  right."  No  case  but  TooA 
V.  Bagwell  has  laid  it  down  that  the  tenant  is  bound  to 
begin,  and  tlie  practice  is  highly  inconvenient.  It  is  a 
great  hardship  on  the  tenant  that  he  should  be  com- 
pelled to  expose  his  title  before  it  appears  whether  or 
not  the  demandant  has  any  real  claim. 


TiNDAL  C.  J.  I  can  see  no  real  and  substantial  dis- 
tinction between  the  present  case  and  that  of  TooA  t. 
Bagwell.  If  this  could  have  been  distinguished,  I  should 
have  been  almost  glad  to  get  rid  of  the  rule  laid  down 
in  that  case ;  but  the  demi-mark  was  tendered  there  at 
the  same  stage  of  the  proceedings  as  on  the  present  oc- 
casion, and  the  facts  are  in  all  respects  the  same.  Two 
of  the  Judges  who  concurred  in  that  decision  are  now 
on  the  bench,  and  it  would  be  unseemly  in  us,  under 
those  circumstances,  to  overrule  a  case  which  is  con^s- 
tent  with  the  general  practice  on  similar  occasions. 

Park  J.  From  the  time  of  the  decision  in  Tooth  v. 
Bagwell  to  the  present,  it  has  been  considered  a  settled 
point  that  the  tenant  shall  begin.  In  the  case  of  Jngd 
V.  Angela  on  the  northern  circuit,  I  acted  on  that  deci- 

(a)  HoltfN.P.a657* 
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slon  without  objection,  Sir  James  Scarlett  being  ofcoun-        185S. 
sd  for  the  demandant,  and  the  present  Lord  Chancellor 
for  the  tenant 

Gaselee  J«  I  have  always  understood  this  to  be  the 
practice,  from  Jtdy  1798,  when  I  was  present  at  the  trial 
of  a  writ  of  right  in  which  Galton  was  the  demandant 
and  jF/^in^  tenant ;  and  the  then  Chief  Justice  of  the 
Common  Pleas  decided  that  the  tenant  should  begin, 
Burroughs  Lens^  and  PeU  being  of  counsel  for  the 
tenant,  and  JekyU  and  Cooper  for  the  demandant  At 
that  time  the  rule  was  said  to  have  been  so  settled  in  a 
case  of  Leckie  v.  HofTts.  The  only  case  the  other  way, 
is  that  before  Mr.  Baron  fVood,  which  was  over^mled  in 
Tooth  V.  Bagwell. 

AxDERSON  J.  Tooth  V.  Bagwell  cannot  be  distin- 
guished firom  the  present  case,  and  must  be  the  govern- 
ing authority  in  this  Court  till  it  has  been  over-ruled. 
I  pronounce  no  opinion  on  that  decision ;  but  Hardman 
V.  Clegg  certainly  goes  too  far  the  other  way,  because 
the  learned  Baron  required,  after  the  tender  of  the  demi- 
mark,  a  separate  issue  on  the  seisin  of  the  demandant's 
ancestor,  before  the  jury  considered  the  issue  on  the 
mere  right,  and  these  two  issues  were  tried  on  two  suc- 
ceeding days.  Now,  according  to  the  authority  of 
Littleton^  it  is  clear  that  the  Judge  summed  up  on  both 
issues  at  once^  telling  the  jury  that  it  was  not  necessary 
to  consider  the  seisin  of  the  tenant,  if  they  held  there 
was  no  seisin  in  the  demandant :  just  as  in  questions  of 
principal  and  accessory,  it  becomes  unnecessary  to  con- 
sider the  guilt  of  the  accessory  where  the  jury  acquit  the 
principal.  The  authori^  in  LdHleton,  therefore,  is  com- 
patible with  an  opening  the  case  by  either  demandant 
or  tenant.  Tooth  ▼•  Bagwell  was  acted  on  during  the 
last  circuit  by  Bosanquet  J.  and  Taunton  J. 

Y  y  4  Stephen 
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I8S9«  Stephen  then  tendered  a  bill  of  exceptions,  and  Gofe- 

ridge  Serjt,  of  counsel  for  the  demandant^  having  opened 
the  pleadings, 

Stephen  proceeded  to  prove  the  tenant's  case^  by  shew- 
ing a  pcMssession  of  about  twentj-five  years^  but  no  con- 
veyance or  other  title. 

.  WUde  Seijt.}^ '  on  the  part  of  the  demandant,  put  in 
the  will  of  Charles  Parker^  bearing  date  1779,  by  which 
he  devised  the  premises  in  question  tb  TTiaUher  snd 
SpierSf  under  whom  the  demandant  claimed,  and  ap- 
pointed Thatcher  his  executor.  JIuUcher  was  shewa 
to  have  died  in  1814. 

*  To  shew  Thatcher's  seisin  by  receipt  of  rent,  an  ae- 
count  kept  by  Thatcher^  as  executor  of  Parker^  was 
brought  from  the  proper  custody,  and  Thatchex*^  hand- 
writing being  proved,  entries  of  receipt  of  rent  by  hio 
as  such  executor  were  offered  in  evidence.  It  was 
proved  that  a  bill  had  been  filed  against  him  for  an 
account,  upon  which  he  had  paid  a  balance  over. 

Stephen  objected  to  this  evidence,  that  though  it  might 
be  admissible  from  a  stranger,  it  could  not  be  admis- 
sible from  a  party  through  whom  the  demandant  claimed, 
and  whose  interest  was  the  same  as  his  own.  A  plain- 
tiff in  ejectment  could  not  produce  in  support  of  his 
case  receipts  in  the  handwriting  of  his  deceased  an- 
cestor. 

^  Wilde^  and  Coleridge  Seijt  contri.  The  entries  are  not 
nmde  by  Thatcher  in^the  character  of  landlord,  but  in  his 
character  of  executor ;  and,  as  such,  were  entries  against 
his  own  interest,  he  having  been  liable  and  compelled 
to  account  The  case,  therefore,  stands  on  the  same 
ground  as  any  other  entries  of  a  similar  description. 

TlNBAL 


IN  THE  Third  Year  of  WILLIAM  IV.  691 

TiNDAL  C.  J.    Whatever  interest  Thatcher  may  have        1883. 
had  m  the  land,  these  entries  were  not  made  by  him  in 
the  character  of  landlord,  but  in  the  character  of  exe« 
cator;  as  such,  they  were  entries  against  hb  interest, 
and  are  properly  receivable  in  evidence. 

• 

Park  and  Gaselee  Js.  concurred. 

Alderson  J.  The  fact  of  the  receipt  of  rent  by 
Thatcker  would  be  clearly  evidence  if  it  could  be 
shewn ;  and  the  question  is  whether,  after  his  decease, 
Thatcher^s  declarations  as  to  that  fact  are  admissible  in 
evidence.  He  had  full  means  of  knowledge,  and  he 
makes  entries,  which,  in  his  character  of  executor,  are 
against  his  interest ;  upon  his  decease,  therefore,  these 
entries  become  evidence,  as  in  other  cases  where  the 
Courts  have  been  in  the  habit  of  admitting  entries  of 
deceased  persons,  made  against  their  interest. 

The  entries  were  then  received  in  evidence.  After  the 
demandantfs  case  was  closed,  and  Stephen  had  replied, 
the  Court  recommended  a  special  verdict,  when 

Wildef  referring  to  Booth  on  real  actions,  suggested 
that  it  was  not  competent  to  the  jury  to  find  a  special 
verdict  in  a  writ  of  right. 

ITie  Courtf  however,  thinking  it  might  be  done  by 
consent  of  both  parties,  the  proposal  was  acceded  to ; 
the  jury  being  directed  to  find  first  which  of  the  parties 
had  the  best  mere  right 
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(IN  THE  EXCHEQUER  CHAMBER.) 


A^ii  %$• 


Smyth  v.  Latham. 


z.  The  office 
of  paymatter 
of  exchequer 
bills  is  an 
office  during 
pleasure  only» 
and  not  during 
good  be- 
haviour) under 
the  provisions 
of  48  G.  3« 

a.  The  ap- 
pointment dF 
a  paymaster 
in  the  room 
of  another  is^ 
of  itself)  a 
revocation  of 
the  first  ap- 
pointment. 

3.  Such 
former  ap- 
pointment 
may  be  so  re- 
voked) al- 
though the 
writing  con- 
ferring that 
appointment 
contain  no 
power  of  re- 
vocation. 


j^RROR  on  a  bill  of  exceptions.  The  Plaintiff  de- 
clared in  aasnmpsit  for  money  had  and  received, 
and  at  the  trial  before  Lord  Tenterden^  put  in  a  writing 
dated  June  21.  1811,  under  the  hands  and  seals  of 
Spencer  Perceval  and  otbersi  commissioners  of  the  trea- 
SU17,  by  which,  after  reciting  the  appointment  of  Planiih 
with  Nevinson  and  Jadis  in  April  1811,  to  the  officeof 
paymaster  or  paymasters  of  exchequer  bills,  at  a  salary 
of  400/.  a  year  each,  and  the  subsequent  resignation  of 
PlantUj  the  commissioners  appointed  the  Plaintiff  with 
Nevinson  and  Jadis,  to  be  such  paymaster  or  pay- 
masters, at  the  salary  aforesaid,  provided  the  Plaintiff 
gave  approved  security  for  the  due  execution  of  the 
office. 

It  was  admitted,  that  the  Plaintiff  had  given  the  requi- 
site security,  had  discharged  the  duties  of  the  office,  and 
received  the  emoluments  thereof  from  Jwie  1811  to 
5th  July  1824,  when  he  ceased  to  act;  the  commis- 
sioners having  put  the  Defendant  in  his  place. 

Nevinson,  who  was  called  as  a  witness,  then  proved 
that  he  had  been  appointed  in  September  1810  in  the 
room  of  an  officer  who  had  been  dismissed  in  con- 
sequence of  an  investigation  into  his  official  coodact 
before  a  committee  of  the  House  of  Commons^  and 
Nevinson^s  appointment  contained  an  express  revocation 
of  the  writing  under  which  the  dismissed  functionary 
had  been  appointed.  He  further  proved,  that  from 
September  1810  there  had  always  been  three  paymasters 
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of  exchequer  bills,  and  nevermore;  and  that  hei  the  1858* 
witness,  had  never  heard  oF  there  having  been,  at  any 
one  time,  prior  to  the  11th  oi  September  1810,  more 
than  three  paymasters  of  exchequer  bills.  That  there 
was  an  iron  chest  in  the  office  of  the  paymasters  of 
exchequer  bills,  in  which  was  deposited  a  great  portion 
of  the  treasure  entrusted  to  their  charge;  that  there 
were  three  keys  to  the  said  iron  chest,  one  of  which  was 
uniformly  held  by  each  of  the  three  individuals  acting 
as  paymaster;  that  immediately  upon  the  Defendant 
entering  upon  the  duties  of  a  paymaster  of  exchequer 
bills,  the  same  key  which  had  been  previously  held  by 
the  Plaintiff  was  delivered  to  the  Defendant,  and  re* 
tained  by  him ;  that  the  Defendant,  in  conjunction 
with  JadiSi  and  the  witness,  had  acted  as  the  three 
paymasters  of  exchequer  bills  from  the  5th  day  of 
Jubf  1824  up  to  the  present  time;  and  that  the  De- 
fendant had  received  during  such  period  the  total 
sum  of  3040/.  for  salary,  and  extra-allowances  upon 
the  fundings  of  exchequer  bills  in  respect  of  the  said 
office. 

The  Defendant  then  put  in. a  writing  dated  Ju^5th 
1824,  under  the  hands  and  seals  of  Lord  Liverpool 
and  others,  commissioners  of  the  treasury,  reciting  the 
writing  of  June  21,  1811,  and,  also,  that  the  Plaintiff, 
appointed  one  of  the  paymasters  by  that  writing,  had  re- 
signed,  and  appointing  the  Defendant  a  paymaster  of  ex* 
chequer  bills  with  Nevinson  and  Jadts ;  salaiy  and 
security  as  in  the  former  writing. 

The  Plaintiff  was  not  shewn  to  have  been  guilty  of 
any  misconduct. 

The  Plaintiff  contended,  tliat  his  tenure  in  the  office 
in  question  was  during  good  behaviour;  and  he  relied 
on  the  48  G.  3.  c.  1.  s.  10.,  which,  after  reciting  that  '^  it 
is  expedient  that  permanent  regulations  should  be  esta- 
blbhed  in  relation  to  the  making  out,  issuing,  and  pay- 
ing 
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1853.  ing  off  all  exchequer  bilk  which  may  hereafter  be  issued 
for  any  money  under  the  authority  of  parliament;  and 
that  by  reason  of  the  multiplicity  of  payments  which 
may  be  to  be  made  in  paying  of  exchequer  bills,  it 
may  be  difficult,  if  not  impossible,  that  every  payment 
should  be  made  by  the  several  officers  of  the  receipt  of 
exchequer;  therefore,  and  to  the  end  the  exchequer 
may  regularly  be  discharged  of  all  the  monies  required 
by  any  act  to  be  applied  for  paying  off  any  exchequer 
bills  and  other  charges  attending  the  same;**  enacts, 
**  that  the  commissioners  of  the  treasury  shall  and  may 
from  time  to  time,  by  writing  under  their  hands,  con- 
stitute and  appoint  such  person  or  persons  as  they  shall 
think  fit,  to  be  the  paymaster  or  paymasters,  and  shall 
and  may  appoint  a  comptroller,  and  such  other  officers 
and  clerks  as  they  shall  deem  necessary,  to  pay  and  dis- 
charge the  principal  sums  which  shall  from  time  to 
time  be  in  course  of  payment  upon  any  exchequer  bills; 
and  to  pay  the  interest  due  thereupon,  and  the  premium 
or  premiums,  rate  or  rates,  which,  according  to  any 
contract  or  contracts  made  or  to  be  made  for  exchang- 
ing and  circulaUng  the  said  bills,  or  any  of  them,  shajl 
be  due  or  payable  to  such  contractors ;  and  to  take  in 
and  put  upon  a  61e  or  files  from  time  to  time  all  such 
bills  as  shall  be  paid  offj  to  be  cancelled  as  the  com- 
missioners of  the  treasury  shall  direct;  and  to  do  and 
perform,  or  cause  and  procure  to  be  done  and  per- 
formed such  other  matters  and  things  in  relation  to  the 
said  bills,  or  the  principal  and  interest  therein  to  be 
contained,  as  to  the  said  commissioners  of  the  treasury 
shall  seem  meet,  and  shall  be  by  them  directed  to  be 
done  and  performed  by  such  paymaster  or  paymasters, 
comptroller,  or  other  officers  and  clerks  for  the  time 
being;  all  which  payments  shall  be  made  at  an  office 
to  be  kept  in  or  near  the  receipt  of  the  exchequer  at 
Westminster  for  that  purpose;  and  that  the  commis- 
sioners 
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sioners  of  the  treasury  shall  take  or  cause  to  be  taken  ^  1833^ 
security  from  every  person  so  constituted  or  appointed, 
for  his  duly  paying,  answering,  and  accounting  for  all 
the  monies  which  he  shall  receive,  and  for  his  true 
and  bithful  performance  of  his  office  or  trust."  Sec- 
tion 11.  ^*  That  the  said  paymaster  or  payn^asters  shall 
be  subject  and  liable  to  such  inspection,  examination, 
control,  and  audit,  and  to  such  rules  in  respect  to 
paying,  accounting,  and  other  matters  relating  to  the 
execution  of  the  said  office  or  trust  of  paymaster  as  the 
commissioners  of  the  treasury  shall  think  fit  or  reason- 
able to  establish  or  appoint  from  time  to  time,  for  the 
better  execution  of  the  intent  and  end  of  that  act,  and 
the  satisfaction  of  the  proprietors  of  exchequer  bills/' 
Section  12.  ^^  That  as  well  the  person  or  persons  so 
constituted  or  to  be  constituted  paymaster  or  pay- 
masters, as  also  the  person  or  persons  appointed  or 
to  be  appointed  to  examine  and  control  the  receipts, 
payments,  and  acts  of  such  paymaster  or  paymasters, 
shall  severally  have  and  receive  for  the  service  of  them- 
selves, and  for  the  officers  and  clerks  to  be  employed 
under  them  respectively,  and  for  such  charges  as  shall 
be  necessarily  incident  to  the  execution  of  their  re- 
spective offices,  such  salaries,  rewards,  and  allowances, 
as  the  commissioners  of  the  treasury  for  the  time  being 
shall  judge  to  be  reasonable,  and  shall  direct  to  be 
allowed  to  them  the  said  paymaster  or  paymasters,  or 
comptroller/' 

Lord  Tenterden  directed  the  jury,  first.  That  by 
the  true  intent,  meaning,  and  legal  construction  of  the 
several  clauses  of  the  said  act,  the  tenure  of  the  pay- 
master or  paymasters  of  exchequer  bills  is  in  law  during 
pleasure. 

Secondly,  That  by  the  legal  construction  of  the 
above-mentioned  writing,  bearing  date  the  21st  day 

of 
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of  June  1811,  the  Plaintiff  had  an  estate  In  his  stid 
office  of  paymaster  of  exchequer  bills  oidy  during  ike 
pleasure  of  the  lords  commissioners  of  his  Majesty's 
treasury. 

Thirdly,  That  the  writing  of  the  5th  day  of  Ju^ 
1824  was  a  legal  revocation  of  the  above  mentioned 
writing,  bearing  date  the  2 1st  day  of  June  1811. 

Fourthly,  That  the  allegation  contained  in  the 
above  mentioned  writing  of  the  said  5th  day  of  Jtify 
1824,  namely,  that  the  said  Plaintiff  had  resigned  his 
said  office  of  paymaster  of  exchequer  bills,  was  a  matter 
of  no  importance  to  the  issue  between  the  said  parties. 

Fifthly,  That  there  was  no  fact  at  issue  between  the 
said  parties  for  the  consideration  of  the  jury.     And, 

Sixthly,  That  the  jury  ought  to  find  a  verdict  for 
the  Defendant* 

To  which  direction  the  Plaintiff  tendered  the  follow- 
ing exceptions:  — 

That  by  the  true  intent,  meaning,  and  I^al  construc- 
tion of  the  several  clauses  of  the  said  act,  the  tenure  of 
the  office  of  the  paymaster  or  paymasters  of  exchequer 
bills  is,  in  law,  during  good  behmnour. 

Secondly,  That  even  had  the  said  act  empowered  the 
lords  commissioners  of  his  Majesty's  treasury  to  revoke 
and  determine  at  pleasure  the  appointment  of  paymaster 
of  exchequer  bills,  no  such  power  having  been  reserved 
in  the  deed  poll,  bearing  date  the  21st  day  of  Jbif  1811, 
the  lords  commissioners  of  his  Majesty's  treasury  had 
not  by  law  the  power  to  revoke  and  determine  the  same 
at  pleasure.  And  the  Plaintiff  further  insisted,  That, 
there  not  being  any  limitation  of  the  estate  expressed  in 
the  deed  poll  bearing  date  the  said  21st  day  of  June 
1811,  by  the  delivery  of  such  deed  poll  ajreehold  in 
the  said  office  of  paymaster  of  exchequer  bills  passed 
to  him  the  said  Plaintiff. 

Thirdly, 
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Thirdly,  That,  admitting  for  the  sake  of  argument 
that  by  the  true  intent,  meaning,  and  legal  construction 
of  the  several  clauses  of  the  *said  statute,  the  tenure  of 
the  office  of  the  paymaster  and  paymasters  of  exchequer 
bills  is  in  law  during  pleasure :  and  admitting  further,  for 
the  sake  of  argument,  that  by  the  deed  poll  bearing  date 
the  21st  day  of  Jutie  181 1,  the  Plaintiff  had  an  estate  in 
bis  said  office  of  paymaster  of  exchequer  bills  only  during 
the  pleasure  of  the  lords  commissioners  of  his  Majesty's 
treasury ;  still  the  lords  commissioners  of  his  Majesty's 
treasury,  who  executed  the  deed  poll  bearing  date  the 
said  5th  day  otjuli/  1824,  not  having  therein  or  thereby 
revoked  and  determined  the  deed  poll  bearing  date  the 
said  21st  day  of  June  1811,  the  deed  poll  bearing  date 
the  said  5th  day  otjubf  1824,  was  not  a  legal  revocation 
of  the  deed  poll  bearing  date  the  said  21st  day  of  June 
1811. 

Fourthly,  That  the  lords  commissioners  of  his  Ma- 
jesty's treasury,  who  executed  the  deed  poll  bearing 
date  the  said  5th  day  of  Julj^  1824,  having  therein  and 
thereby  founded  their  right  to  execute  the  same  solely 
upon  the  allegation  that  the  said  Plaintiff  had  resigned 
his  aforesaid  office  of  paymaster  of  exchequer  bills,  that 
allegation  was  the  only  matter  of  importance  to  the  issue 
between  the  said  parties. 


The  exceptions  were  argued  in  Hilary  term  by  the 
Pkintiff  in  person. 

In  Co.  Lilt.  19.  a.  it  is  laid  down,  *<  The  preamble  of 
a  statute,  which  is  the  beginning  thereof  going  before^ 
is,  as  it  were,  a  key  to  the  knowledge  of  it,  and  to  open 
the  intent  of  the  makers  of  the  act ;  it  shall  be  deemed 
true,  and,  therefore,  good  arguments  may  be  drawn 
from  the  same*" 

From  the  language  of  the  preamble  of  the  48  G.  d. 

c.Im 
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c.  L,  as  to  the  expediency  of  permanent  regulations  m 
relation  to  exchequer  bills,  coupled  with  the  absence  of 
any  clause  or  power  to  revoke  or  determine  appoint- 
ments at  pleasure,  it  must  be  inferred,  that  the  pay- 
masters hold  their  offices  during  good  behaviour;  for 
Holt  C.  J.,  in  Harcourt  v.  Fox  (a),  distinctly  lays  it  down, 
that  an  indefinite  limitation,  in  an  act  of  parliament, 
confers  an  estate  for  life. 

The  words  ^^from  time  to  time**  can  only  be  read  as  if 
followed  by  the  words  *'  as  circumstances  may  occur 
to  render  it  necessary  by  death,  resignation,  or  removal 
for  misconduct,"  and  cannot  be  taken  as  words  of  limit- 
ation of  the  estate  of  the  person  to  be  appointed. 

The  eleventh  section  expressly  declares  the  degree  of 
authority  which  the  commissioners  of  the  treasury  are  to 
exercise  over  the  paymasters;  but  as  the  authority 
therein  given  does  not  extend  to  their  dismissal  ai  pUo' 
surey  no  inference  can  legally  be  drawn  that  they  have 
any  such  authority ;  for  expressio  ttniust  or  rather 
particularis  designatio  est  exclusio  hlterius.  Upon 
this  principle,  although  a  wife,  convicted  of  adukery, 
forfeits  her  dower  by  the  statute  of  18  Ed.  L  c.  34.,  she 
does  not  forfeit  her  jointure  for  the  commission  of  that 
crime,  because  it  is  not  so  expressed  in  the  statute,  (b) 

And  this  being  a  remedial  act  must  be  construed 
liberally.  Previously  to  the  passing  of  this  act,  the 
lords  of  the  treasury,  holding  their  offices  thansdves 
only  during  the  pleasure  of  the  crown,  could  not  confer 
on  their  subordinate  officers  a  more  enlarged  estate. 
This  was  the  mischief  which  was  to  be  remedied  by 
establishing  permanent  regulations  in  regard  to  the  mat- 
ters referred  to  in  the  act ;  and  the  remedy  could  not  be 
better  attained  than  by  giving  the  paymasters  a  perma- 


(a)  i£fow.53Z.  fol.  edit. 
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nent  tenure  in  their  o£Boe.  Lord  Holt  says,  in  Hav'  1838. 
court  y.  Fox^  <*  When  men  hold  their  o£Bces  for  life,  it 
is  an  encouragement  for  the  faithful  execution  of  their 
duties.  It  is  then,  also,  they  acquire  knowledge  and 
experience  in  their  employments,  having  a  durable  and 
fixed  estate  therein,  and  not  being  liable  to  be  displaced 
at  the  pleasure  of  those  who  put  them  in.  And  the 
grant  shall  be  construed  most  favourably  to  answer  the 
intents  of  the  law  makers,  whose  design  it  is  to  have  the 
office  well  supplied,  which  will  be  best  effected  when  the 
officer  has  an  estate  for  life.'' 

If  it  had  been  intended  that  the  commissioners  should 
have  a  power  of  revoking  the  appointments  at  pleasure, 
such  power  would  have  been  expressly  given  by  the 
legislature;  for  powers  must  be  expressed,  not  implied, 
and  are  construed  strictly:  Hixon  v.  Oliver  {a)  \  and 
where  justices,  commissioners,  and  others  have  special 
authority  by  statute,  they  have  none  but  what  is 
under  the  statute ;  R.  v.  Loxdale.  {b)  In  the  following 
statutes  in  pari  materid  the  power  of  removal  at  dis- 
cretion is  expressly  reserved:  —  25G.  S.  c.  10.  5.  ?•, 
26. 6.  S.  c.  57.  s.  14.,  26  G.  S.  c.  101.  &  5.,  38  G.  3. 
C.86.  5.4.,  39  6.3.  c.  13.  5.117.,   39  G.  3.  c.  21.  S.8., 

42  G.  3.    c.  116.   s.  75.,    43  G.  3.    c.  21.   £S.  2.  and  4., 

43  G.  3.  c.  119.  ss.  1.  5. 6,  and  7.,  46  G.  3.  c.  101.  s.  6., 
46  G.  3.  c.  106.  s.  2.,  47  G.  3.  £r.l2.  5.1.,  49G.3.  ^.120. 
s.74.,50G.3.  C.4S.  s.  11.,  50  G.  3.  c.72.  5.1.,  50  G.  3. 
c  103.  ss.  27^-45.,  51  G.  3.  c.  15.  ss>  5.7.,  51  G.d.  c.35., 

51  G.  3.  Cn  71.  s.  2.,  52  G.  8.  c.  44.  ss.  1.  4. 9.,  66  G.  3. 
c  63.  5. 6.,  52  G.  3.  c.  126.  s.  2.,  43  G.  S.  c.  21.  s.  5., 

52  G.  3.  C.134.  S.2.,  53  G.  3.  £r.l07.  55.1.4.,  53  G.  3. 
c  116.  5.  1.,  53  G.  3.  c.  121.  5.  6.,  54  G.  3.  c.  114. 
ss.  3.  12.,  54  G.  3.  c.  131.  55.  1.  6.,  54  G.  3.  c.  157. 

(a)  I3^j«ii4.  (^)  i^«rr.445. 
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1888.       s$.  2f  8. 8.,  55  G.  3.  c.  1.  ss.  1.  7.,  55  6.  S.  c;  42.  5. 10^ 

55  G.  8.  £r.  81.,  55  G.  8.  c.  107.  ss.  1. 4.,  55  G.  8.  ^.138. 
s.  6.,   and  55  G.  8.  c.  190.,   55  G.  8.  c.  191.   ss.  1,  S» 

56  G.  3.  c.  56.9  56  G.  8.  c.  62.  i.  1.,  56  G.  8.  c.  84.  s.  U 
56  G.  8.  c.  128.  5. 9.,  57  G.  8.  c.  34.  tf.  6.  8.,  57  G.  8. 
c.  107.  s.  7.)  58  G.  8.  c.  20.  ss.  2.  21, 22.,  58  G.  8.  c61. 
5.  1.,  58  G.  8.  c.  72.  ss.  1.  2.  4.  28.,  58  6.  8.  c.  lOa. 
SI.  1 — 6.,  59  G.  8.  c.  98.  s.  1 1.,  59  G.  8.  er.  120.  s.  1., 
59  G.  8.  c.  185.,  1  G.4.  c.  89.  ss.  1 — I.,  1  G.4.  c;49. 
s.  1.,  1  G.  4.  c.  69.  s.6.9  I  G.4.  (T.  112.  ss. 2.5.25.,  1  G.4w 
c.  118.,  1  &  2  G.  4.  c.  57.  s.  8.,  8  G.  4.  c.  100.  s.  17., 
4  G.  4.  C.28.  ss.  1. 5.,  4  G.  4.  c.  90.  ss.  4. 9.,  4  G.4.  e.97- 
s.  5.,  5  G.  4.  <;.  67.  s.  2.,  5  G.  4.  <;.  82.  ss.  1,  2.,  5  6. 4. 
c.  92.  s.  8.,  6  G.  4.  c.  106.  ss.  2.  4. 7.,  6  G.  4.  c.  19S., 
7 G. 4.  c. 62.  s. 2.,  7& 8  G. 4.  c. 58.  ss.  1.4.,  7&8G.4v 
C.55.  ss.  2. 8.,  7  &  8  G.  4.  c.  58.  s.  8.,  7  &  8  G.  4.  r.  65» 
s.  4.,  9  G.  4.  e:.  41.  s.  7.,  10  G.4.  c  44.  ss.l.  10.,  IOG.4* 
c.  50.  ss.  12. 18.,  1 1 G.  4.  and  1  fV.  4.  c.  14.  s.  10.,  U  6.4w 
and  1  fF.  4.  c.  27.  s.  15.,  1  W.  4.  c.  8.  ss.  1,  ft  S^ 
1  &  2  fT.  4.  (?.  17.  ss.  1.  8.,    8  fF.4.  c.  118.  s.  19. 

Secondly,  the  writing  of  June  21.1811  is  a  deed  poll, 
by  the  delivery  of  which  a  freehold  passed  in  the  offioe- 
of  paymaster  of  exchequer  bilk.  If  a  common  persoo 
grants  a  rent,  or  other  thing  that  lies  in  grant,  withoat 
limitation  of  any  estate,  by  the  delivery  of  the  deed  s 
freehold  passes.  Co.  Lit.  9.  a.  2  JIN.  Cam.  816.  The 
deed  is  in  conformity  with  the  act  48  G.  8.  s.  41.,  which 
empowers  a  permanent  appointment,  and  it  contains 
no  power  of  revocation.  In  WorraU  v.  Jacob  {a)  it 
is  laid  down,  that  a  deed  executed  according  to  a 
power,  containing  no  clause  of  power  to  revoke^  can* 
not  be  revoked,  though  the  original  power  oontaiocd 
such  clause. 

(^)  3  Mer.  256, 

Thirdly, 
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Thirdlj,  The  deed  of  5th  Jviy  1824,  under  which  the 
Defendant  has  been  appointed  to  the  office  of  paymaster) 
does  not  operate  as  a  revocation  of  the  deed  of  June  21. 
1811,  for  it  contains  no  revocation  of  that  deed;  and 
of  the  allegation  that  the  predecessor  had  resigned  no 
proof  was  offered. 

Fourthly,  The  deed  of  the  5th  Julif  1824,  must  be 
taken  most  strongly  against  the  grantors ;  Lit.  s.  370. 
Plaad.  134. ;  the  commissioners  are  therefore  estopped 
to  deny  the  recital  of  any  particular  fact ;  Co.  Lit.  352.  a. 
Bees  V.  Lloyd  {a) ;  and  having  failed  to  substantiate  in 
evidence  the  recital  of  the  predecessor's  resignation, 
they  are  estopped  from  averring  any  other  right  in 
law  or  fact  to  justify  the  granting  of  the  office  to  the 
successor. 

Fifthly,  That  allegation  of  resignation  was  the  most 
material  fact  for  the  consideration  of  the  jury;  for 
unless  that  allegation  were  true,  the  office  was  full,  and 
if  a  man  grant  that  to  one  which  he  hath  before 
granted  to  another  for  the  like  term,  the  second  grant 
will  be  void. 


18S3- 


Smtth 
Latham* 


Wigkiman  for  the  Defendant,  contended  that  though 
the  statute  48  G.  3.  c.  1.  contemplated  permanent  re- 
gulations in  the  office  of  paymaster  of  exchequer  bills, 
it  did  not  contemplate  the  appointment  of  irremovable 
fanctionaries,  an  appointment  wholly  incompatible  with 
the  security  of  the  public,  where  the  officer  has  the  dis- 
bursement of  large  sums  of  money ;  that  the  words  ^^Jrom 
imetoiime"  in  the  statute  would  be  superfluous,  if  a  power 
of  removal  and  re-appointment  were  not  implied;  and  that 
the  powers  of  revocation  expressly  introduced  into  other 
statutes  were  only  ex  abundarUi  cauteld.  Then,  the  in- 
strument of  June  21.  181 1  was  not  a  deed,  but  merely  a 
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writing  under  seal,  like  an  award.  The  statute  did  not 
require  a  seal ;  and  if  the  commissioners  bad  no  power 
to  appoint  for  life,  the  writing  could  ix>t  confer  such  sd 
estate.  If  the  appointment  was  only  during  the  plea* 
sure  or  will  of  the  commissioners^  the  nomination  of  a 
new  officer  was  a  sufficient  determination  of  their  will  to 
revoke  the  former  appointment ;  as  a  demise  to  a  new 
tenant  would  revoke  an  estate  at  will  in  a  former  tenant. 
And  it  was  not  necessary  that  the  Plaintiff's  resignation 
should  be  shewn ;  for  if  he  had  only  an  interest  during 
pleasure^  the  new  appointment  was  an  efiectaal  deter* 
mination  of  such  interest. 

Gtr.aAktulL 


TiNDAL  C.  J.  This  case  comes  before  us  from  the 
Court  of  King's  Bench,  and  the  questions  raised  upon 
the  record,  arise  upon  a  bill  of  exceptions  tendered  by 
the  Plaintiff  below,  who  is,  also,  the  Plaintiff  in  error, 
to  the  directions  given  to  the  jury  on  the  trial  of  the 
cause,  by  the  late  Lord  Tenterdefif  then  Chief  Justice  of 
the  Court  of  King's  Bench. 

The  Plaintifl^  at  the  trial  of  the  cause,  took  five  ex- 
ceptions to  the  direction  given  by  the  Chief  Justice  to 
the  jury ;  of  which,  the  first  was  in  substance  this :  — 
That  by  the  legal  construction  of  the  several  clauses  of 
the  statute,  48  G.  3.  e.  1.,  the  tenure  of  the  office  of  one 
of  the  paymasters  of  exchequer  bills  is  not,  as  was  stated 
by  the  Chief  Justice  to  the  jury,  <*  during  pleasure  only," 
but  a  tenure  during  good  behaviour.  Upon  this,  the  first 
exception,  and  by  far  the  most  important,  as  the  an- 
swer to  all  the  other  exceptions  appears  to  depend  on 
this  point,  we  are  all  of  opinicm  that,  according  to  the 
l^al  construction  of  the  statute  above  referred  to^  the 
tenure  of  the  office  of  a  paymaster  of  exchequer  bills  is 
a  tenure  during  pleasure  only,  and  not  during  good 
behaviour,  or  (which  is  the  same  in  contemplation  of 
law)  for  the  life  of  the  grantee. 

As 
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As  tbe  office  of  a  paymaster  of  exchequer  bills  is  not  ISS5» 
an  ancient  coimaon  law  office,  of  which  the  duration  and 
the  appoinCroent  are  governed  by  ancient  usage,  but  is 
an  office  of  nx>dera  origin,  and  not  made  the  subgect  ot*  Latuail 
legislative  enactment  until  the  statute  above  referred  to^ 
tbe  question  as  to  ks  duration  and  tenure  is  no  other 
thsB  an  inquiry  into  the  meaning  and  intention  of  the 
statute  itsel£  And  looking  to  the  object  of  the  act,  the 
language  of  the  act,  and  the  various  provisions  con- 
tabed  in  it,  we  think  the  meaning  and  intention  of  the 
legisIatttFe  was,  that  tbe  appointment  should  be  during 
pleasure  only,  and  not  Uuriag  the  life  of  tbe  grantee. 

Hie  object  of  the  new  provision  appears  with  sufficient 
<:ertaiBty,bydie  preamble  to  the  tenth  secdon:  *<  Whereas 
by  reason  of  the  multiplicity  of  payments,  which  may 
be  to  be  made  in  paying  off  exchequer  bills,  it  may  be 
difiBcult,  ^  not  impossible,  that  every  payment  should 
be  made  foy  the  several  offices  of  the  receipt  of  the 
exchequer^  therefore,  and  to  the  end  tbe  exchequer 
may  segularly  be  discharged  of  all  the  monies  required 
byVny  act  to  be  applied  for  paying  off  any  exchequer 
bills,  and  other  charges  attending  the  same,  be  it 
enacted,''  &c.  The  object,  therefore,  expressed  by  the 
legislatufie  in  this  preamble,  was  to  secure  the  due  and 
r^lar  payment  of  tbe  exchequer  bills  fiom  time  to 
time  directed  to  be  paid  ofi^  by  giving  new  and  additional 
^stance  to  the  officers  of  the  receipt  of  the  exchequer, 
whenever  such  assistance  should  be  necessary.  The 
^kssistance  contemplated  by  the  act  was  necessarily  un- 
<!ertain,  both  in  its  extent  and  its  duration.  The  issue 
<)f  exchequer  bills  might  at  one  time,  and  under  one 
^te  of  ciicumstances,  be  much  larger  than  at  another; 
it  might  be  large  in  time  of  war,  inconsiderable  in  time 
of  peace;  and,  consequentlj,  tbe  regular  discharge  of 
^e  exchequer  of  all  monies  applied  to  the  payment  of 
<^equer  bills,  might  require  at  one  time  a  greater,  and . 
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at  another  a  smaller  number  of  officers.     Any  given 
number  of  officers,  therefore,  however  well  adapted  to 
the  exigencies  of  the  public  at  the  time  of  their  appoint- 
ment, might  be  insufficient  for  the  despatch  of  business, 
or  might  be  unnecessarily  large  at  a  subsequent  period. 
Indeed  it  is  within  the  reach  of  possibility  that  all  the 
exchequer  bills  might  be  paid  off,  and  no  issue  of  any 
new  bills  take  place ;  in  which  case,  the  officers  of  the 
receipt  of  the  exchequer  would  stand  in  need  of  no 
assistance  whatever.     The  object,  therefore,  of  the  ace 
could  not  be  that  any  certain  definite  number  of  pay- 
masters, and  other  officers,  should  be  permanently  ap- 
pointed, but  that  there  should  at  all  times  be  a  number 
adequate  and  sufficient,  and  not  more  than  adequate 
and   sufficient,   for    the   regular  payment  of  the  bills 
which  might  be  outstanding  at   any  particular  time. 
The  language  of  the  enacting  part  of  the  section  leads 
to  the  same  conclusion.     It  is  enacted  that  the  com- 
missioners of  the  treasury  <<  shall  and  may,"  which,  for 
this  purpose,  may  be  taken  to  be  compulsory  on  them, 
"  from  time  to  time,  by  writing  under  their  hands,  con- 
stitute and  appoint  such  person   and  persons  as  they 
shall  think  fit  to  be  the  paymaster  or  paymasters,  and 
shall  and  may  appoint  a  comptroller,  and  such  other 
officers  and  clerks  as  they  shall  deem  necessary,"  to  pay 
off  the  exchequer  bills  in  the  particular  manner  stated  in 
the  tenth  section  of  the  statute.     The  enacting  words  of 
the  clause,   therefore,  are  equally  free  from   any  re- 
striction  as   to   the  number  of  paymasters   or  other 
officers.     Under  these  words  it  might,  perhaps,  be  con- 
tended, that  they  could  appoint  but  <me  comptroller^  as 
one  only  appears  to  be  mentioned ;  but  they  might,  at 
all  events,  appoint  as  few  or  as  many  paymasierSi  and 
other  officers  and  clerks,  as  the  exigency  of  the  poblic 
service  might  require.  They  might  begin  with  appointing 
one  paymaster  only,  if  they  thought  one  paymaster,  and 
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the  clerks  and  officers  under  him,  sufficient  at  first ;  and, 
when  need  required,  they  might  appoint  another  pay- 
master, and  so  on  from  time  to  time,  until  there  were 
as  many  as  they  thought  necessary.  Such  is  the  obvious 
and  necessary  construction  of  the  enacting  words  of  this 
section.  The  object,  therefore,  of  the  legislature  mani- 
fisstly  being  that  of  providing  new  officers  in  aid  of  the 
old  officers  of  the  receipt  of  the  exchequer,  uncertain  in 
number,  but  adequate  at  all  times  to  the  discharge  of 
duties  varying  in  their  extent  and  demand  of  labour, 
unless  the  construction  be  adopted  that  the  appointment 
shall  be  during  pleasure  only,  such  object  cannot  be 
completely  attained.  For  if  the  appointment  is  neces- 
sarily during  good  behaviour,  that  is,  for  life,  the 
commissioners  of  the  treasury  might,  indeed,  always 
increase  the  number  when  the  service  of  the  public  de- 
manded more;  but  they  could  never  reduce  the  number, 
wh^n,  from  new  circumstances,  it  became  greater  than 
the  performance  of  the  public  service  required.  It  is, 
therefore,  upon  the  principle  that  the  object  of  the  act 
cannot  be  completely  carried  into  effect,  if  the  commis- 
sioners of  the  treasury  have  only  a  power  to  appoint,  but 
no  power  to  remove,  that  we  hold  the  construction  of 
the  act  Co  be  that  the  power  to  appoint  is  a  power  to 
appoint  during  pleasure  only,  and  not  for  life.  Again, 
the  power  given  to  the  commissioners  of  appointing 
paymasters,  is  expressed  in  the  enacting  part  of  the 
tenth  sectton  in  precisely  the  same  language  as  that 
which  authorizes  them  to  appoint  "  such  .other  officers 
and  clerks  as  they  shall  deem  necessary."  The  same 
words,  in  the  same  sentence,  must  receive  the  same 
construction:  but  it  would  surely  be  an  unreasonable 
construction  of  the  clause  to  say,  that  all  the  officers  and 
derks  appointed  to  assist  the  paymasters  had  a  freehold 
interest  in  their  office,  and  were  not  removeable  at  the 
pleasure  of  the  commissioners. 
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185d«  The  proyisioos  contained  in  the  12th  section  of  the 

act,  appear  to  us  to  lead  to  the  same  conclusion*  By 
that  section,  the  paymasters  are  to  have  and  receive  for 
their  services  such  salaries,  rewards,  and  allowances  as  the 
commissioners  of  the  treasury,  for  the  time  being*  shall 
judge  to  be  reasonable,  and  shall  direct  to  be  allowed  to 
them.  The  general  terms  of  this  provision  include  an 
authority  to  diminish,  or  to  increase,  from  time  to  dme, 
the  salaries  of  the  paymasters,  just  as  the  nature  of  their 
services  deserve.  The  commissioners,  tlierefore,  under 
this  section,  might  undoubtedly  reduce  the  salary  to  a 
nominal  sum,  if  the  duties  of  the  office  should  become 
merely  nominal.  But  it  is  surely  much  more  con^stent 
with  the  general  object  of  the  act,  that  they  may  alto- 
gether dispense  with  the  officers  themselves  when  tb^ 
think  them  no  longer  of  use,  that  is,  that  they  should 
have  the  power  of  removing  them  at  pleasure,  than  that 
the  officers  should  continue  to  hold  thor  offices  for  life^ 
without  any  real  salary,  and  without  any  duty  to  per- 
form. For  it  would  seem  to  be  an  unreasonaUe  con- 
struction of  the  act,  to  hold,  that  if  ten  paymastte  bad 
been  appointed  when  ten  were  necessary,  and  from  a 
change  of  circumstances  one  alone  was  sufficient  to  per-  , 
form  all  the  duties,  yet  that  the  commissioners  of  the 
treasury  have  no  power  of  removing  the  nine,  but  must 
still  retain  the  full  number  at  a  tenth  part  of  the  salaiy 
to  each.  We,  therefore,  think  the  meaning  and  inten- 
tion of  the  statute  was,  and  consequently  that  the  neces- 
sary construction  of  it  must  be,  that  the  office  so  newly 
created  was  to  be  determined  at  pleasure^  and  was  not 
an  office  for  life. 

It  is  objected,  however,  by  the  Plaintiff  in  error,  that 
the  general  preamble  to  the  act  contemplates  the  esta- 
blishment, for  the  first  time,  of  permanent  r^^lations 
for  the  makings  issuing  and  paying  off  exchequer 
bills;   and   it  is  contended,    that  the  commissionen 

of 
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of  the  treasury  have,  consequently,  only  a  power 
to  select  proper  persons,  not  a  power  to  displace  or 
remove  them.    But  we  think  this  consequence  does  not  p, 

necessarily  follow.  It  may  be  true  that  the  oommis-  I-atham. 
sioners  of  the  treasury  for  the  time  being  have,  under 
the  act,  a  permanent  power  of  selecting  paymasters  and 
other  officers,  and  of  making  regulations ;  but  it  does 
not  follow,  that  the  office  itself  of  paymaster  should  be 
on  that  account  permanent  during  the  life  of  the  ap- 
pointee. The  regulations  established  under  the  act  for 
the  paying  off  exchequer  bills  will  be  just  as  permanent, 
whether  the  commissioners  have  the  power  to  appoint 
paymasters  for  life,  or  during  pleasure  only.  All  that 
the  statute  contemplates  is,  the  permanency  of  the  office, 
notwithstanding  the  change  by  appointment  of  new  sets 
of  commissioners  of  the  treasury ;  not  the  permanency 
of  the  office  in  a  particular  individual,  or  that  the  regu- 
lations which  have  been  once  made  should  be  considered 
unalterable. 

It  is  further  objected,  that  by  the  11th  secdon,  the 
paymasters  are'  made  subject  to  such  rules  and  regu- 
lations as  to  the  performance  of  the  duties  of  their  office 
as  the  commissioners  shall  think  fit  or  reasonable  to 
estaUish  for  the  better  execution  of  the  act,  and  the 
satis&ction  of  the  proprietors;  and  it  is  contended, 
that  such  provisions  would  be  altogether  unnecessary, 
if  the  commissioners  have  the  power  of  dismissal,  or  iC 
the  appointments  were  during  pleasure  only.  li^  indeed, 
acts  of  parliament  never  contained  any  thing  but  what 
was  strictly  necessary,  this  argument  might  be  entitled 
to  some  weight ;  but  if  the  necessary  inference  to  be 
drawn  from  the  other  parts  of  the  act  is,  as  we  conceive 
it  to  be,  that  the  commissioners  can  appoint  during 
pleasure  only,  then  this  provision,  even  though  in  strict- 
ness unnecessary,  must  be  considered  as  introduced  pro 
majori  cauteld  only.  But  we  think  this  clause  not  with- 
out 
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out  its  usC}  even  though  the  office  of  paymaster  should 
be  held  to  be  au  office  during  pleasure.  For  under  it 
the  commissioners  of  the  treasury  would  have  power  to 
make  regulations  to  bind  successive  paymasttfs,  once 
for  all,  instead  of  making  them  de  naoo  upon  each*new 
appointment 

It  is  then  argued,  that,  as  no  mention  is  made  in  this 
section  of  the  power  of  dismissal,  it  must  be  coosideMl 
that  none  such  exists.  The  answer  to  this  aignment 
appears  to  be,  that  the  clause  only  refers  to  the  du^  of 
the  officer,  whilst  he  continues  such  officer,  and  such 
particulars  only  Are  mentioned,  as  equally  relate  to  the 
duties  of  the  office  whether  it  be  for  life  or  during 
pleasure:  the  clause  being  framed  with  reference  to 
the  duties  of  the  office,  not  to  the  duration  of  it 
Upon  the  whole,  therefore,  that  clause  seems  to  leave 
the  question  where  it  was  before. 

It  is  further  objected,  that  the  statute  is  a  remedial 
act,  and  is,  therefore,  to  be  construed  liberally ;  that 
one  of  the  mischiefs  intended  to  be  remedied,  was  the 
want  of  permanency  of  the  office  of  paymaster,  which 
before  the  passing  of  the  act  was  at  pleasure  only,  being 
limited  in  duration  to  the  continuance  in  office  of  the 
commissioners  of  the  treasury  by  whom  such  appoint- 
ment was  made.  It  may  be  granted,  that  one  object  of 
the  act  was  to  make  the  office  permanent ;  but  if  the 
officer  continues  to  hold  his  office,  as  undoubtedly  he 
now  will,  notwithstanding  the  change  of  the  commis- 
sioners of  the  treasury,  that  object  is  equally  answered 
whether  the  office  itself  be  for  life  or  during  pleasure 
only.  But  then  it  is  argued,  that  the  appointment  for 
life  is  the  only,  or  at  all  events  the  best  mode  by  which 
the  persons  appointed  can  be  expected  to  become  quali- 
fied to  perform  the  duties  of  the  office*  It  may  be^ 
however,  at  least  doubtful  whether  such  conclusion  is 
just,  when,  applied  to  an  offite  which  is  merely  minis- 
terial, 
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terial,  an'd  not  in  its  nature  demanding  any  very  great        18S8, 
extent  of  experience  or  ability,  but  depending  for  its 
discbarge  in  a  more  especial  manner  on  the  industry, 
assiduity  and  integrity  of  the  officer. 

Lastly,  it  is  argued,  that  if  the  terms  of  this  statute 
be  doubtful,  it  ought  to  be  construed  by  analogy  to 
various  other  statutes,  cited  on  the  part  of  the  Plaintiff, 
in  which  a  similar  provision  as  to  the  appointment  of 
officers  has  been  made,  and  in  all  of  which  it  is  urged, 
that  whenever  it  is  intended  there  should  be  a  power 
of  revocation  or  dismissal,  such  power  is  expressly 
reserved  by  the  act,  oi:  the  appointment  itself  is  directed 
to  be  made  during  pleasure  only. 

This  kind  of  argument  is  well  founded  only  in 
tbe  cases  where  the  construction  of  a  statute  is  doubtful 
or  obscure ;  but  in  the  present  case,  we  think  the  con- 
struction of  this  statute,  for  the  reasons  before  given,  is 
clear  and  unambiguous.  Where,  however,  such  powers 
of  revocation  or  dismissal  are  expressly  given  by  any 
act,  in  which  the  necessary  object  of  the  act  itself  im- 
plies, as  here,  that  the  officer  shall  be  appointed  during 
pleasure  only,  we  think,  in  such  cases,  the  insertion  of 
the  power  of  dismissal,  or  of  the  clause  that  the  appoint- 
ment is  held  during  pleasure  only,  must  be  referred  to  the 
principle  before  adverted  to,  namely,  that  the  provision 
is  inserted  ex  abuniUinii  and  pro  majori  cauteld  only. 

As  we  think,  for  the  reasons  above  given,  the  first 
exception  must  be  overruled,  those  exceptions  which 
follow  will  require  less  discussion.  For,  as  to  the  second 
exception,  viz.,  that,  upon  the  legal  construction  of  what 
is  called  the  deed  poll,  by  which  the  Plaintiff  was  ap- 
pointed, he  had  a  freehold  in  his  office,  the  first  ob- 
serration  which  arises  is,  that  the  instrument  is  no  deed 
at  all.  The  mere  annexation  of  a  seal  will  not  make  an 
instrument  a  deed  which  is  not  a  deed  in  its  own  nature. 
An  award  by  an  arbitrator,  although  nnder  seal,  does 

not 


710  CASES  IN  EASTER  TERM 

1683.       not  thereby  become  a  deed.    And  in  die  present  case* 
where  the  commissioners  have  merely  a  statutory  power 
to  constitute  paymasters  **  by  writing  under  their  handsy** 
the  annexation  of  a  seal,  without  the  requisition  or 
authority  of  the  statute,  will  not  give  a  different  efect, 
or  impart  difierent  legal  consequences  to  the  instrumoit 
by  which  the  authority  is  executed,  than  if  the  comrais- 
sion^rs  had  appointed  by  writing  under  their  hands 
only.    But  the  more  direct  answer  to  this  exception  is, 
that  if  the  commissioners  had  no  authority  by  the  statute 
to  appoint  for  life,  whatever  may  be  the  frame  of  the 
instrument  by  which  they  make  the  appointment,  it 
cannot  create  a  greater  estate  than  they  had  power  by 
the  statute  to  grant. 

The  3rd  exception  to  the  charge  of  the  Chief  Justice 
is,  that  even  if  the  deed  poll,  21st  of  Jim^  1811,  granted 
the  oflSce  to  the  Plaintiff  during  pleasure  only,  still  the 
deed  poll  of  5th  oi  January  1824  is  no  l^al  revocation 
of  such  pleasure,  inasmuch  as  it  contains  no  distinct 

* 

clause  of  revocation,  and  no  provision  which  rendered 
such  clause  unnecessary.  But  when  it  is  considered 
that  the  subsequent  appointment  is  that  of  a  new  ofBcer 
in  the  stead  and  place  of  Mr.  Smithy  it  seems  to  bear  so 
close  an  analogy  to  the  case  of  tenancy  at  will,  where  a 
demise  to  a  new  tenant  would  be  a  determination  of  the 
will  as  to  the  former  tenant,  as  to  make  it  difficult  to 
maintain  that  the  new  appointment  is  not  a  virtoal  re- 
vocation of  the  former :  at  all  events,  as  the  appointment 
of  the  Defendant  to  the  same  cffiee^  and  to  the  receipt  of 
the  same  salary^  is  the  sole  ground  upon  which  the 
Plaintiff  founds  his  right  to  recover  in  this  action,  we 
think  it  cannot  be  contended  by  him  that  such  new  ap- 
pointment, .inconsistent  with  the  continuance  of  the 
Former,  is  not  a  suflScient  revocation,  in  foct,  of  the 
pleasure  of  the  commissioners  that  the  Plaintiff  should 

continue  in  his  office. 

The 
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The  4th  groand  of  exception  is,  that  the  cominis-  189S. 
siooers  having  stated  in  the  appointment  of  the  Defend- 
ant, that  the  Plaintiff  had  resigned  his  office,  and  thb 
allegation  not  having  been  proved,  the  subsequent  ap- 
pointment cannot  operate  as  a  revocation  of  the  former. 
But  we  agree  entirely  in  opinion  with  the  late  Lord 
Chief  Justice,  that  the  fact  of  resignation  was  not  a  fact 
necessary  to  be  proved  by  the  Defendant  in  this  cause ; 
and  that,  whedier  the  Plaintiff  had  resigned  or  not,  the 
fiwt  of  the  appointment  of  a  successor  to  the  same  office 
was  a  sufficient  indication  of  the  commissioners'  pleasure 
that  he  should  no  longer  continue  in  the  possession  of 
the  office. 

And  this  gives  the  answer  to  the  5th  and  last  except 
tion  taken,  viz.,  that  the  Defendant  was  bound  to  prove 
the  feet  of  resignation.  In  the  first  place,  it  is  no  feet 
asserted  by  the  Defendant;  but  secondly,  and  prin- 
cipally, it  is  a  feet  immaterial  to  the  issue  between  the 
parties;  for,  as  the  office  is  an  office  during  pleasure 
only,  the  will  of  the  commissioners  to  determine  the 
former  appointment  has  been  sufficiently  declared  by 
the  appointment  of  a  suppessor.  But  we  think,  inde- 
pendently of  the  reasons  before  given  for  overruling  the 
several  exceptions  taken  by  the  Plaintiff  at  the  trial, 
that  upon  another  ground  he  is  not  entitled  to  the  judg- 
ment of  this  Court  For,  either  the  Defendant  has,  as 
the  Plaintiff  contends,  been  put  into  hjs,  the  Plaintiff's 
place,  and  appointed  his  successor  to  the  same  identical 
office,  and  in  that  case  the  new  appointment  operates  as 
«  revocation  of  the  Plaintiff's  grant;  or  the  Defendant 
has  not  been  placed  in  the  very  same  identical  office, 
^d  in  that  case  the  Plaintiff's  grant  is  still  unrevoked, 
and  in  existence;  the  Plaintiff  is  still  one  of  the  pay- 
masters of  the  exchequer ;  and  as  the  commissioners  of 
the  treasury  are  not  limited  in  the  number  of  pay- 
masters appointed,  it  follows  that  the  Defendant  has 

been 
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18SS.        been  appointed  to  another  and  distinct  paymastership 
from  that  of  the  Pluntiff.     Upon  the  latter  supposition, 
the  money  received  by  the  Defendant  has  not  been 
money  reoeived  in  respect  of  the  Plaintiff's  office,  as  is 
the  case  where  there  can  be  but  one  oflScer,  and  the 
officer  de  facto  has  received  the  several  fees  paid  for 
performing  the  duties  of  the  office ;  bat  the  money  re- 
ceived by  the  Defendant  is  the  amount  of  salary  and 
allowances   received  by  him    in  respect    of  hts  own 
appointment ;  and  in  that  case,  such  money  cannot  be 
money  had  and  received  to  the  use  of  the  Pluntiff. 
And,  indeed,  we  cannot  but  think  the  decision  at  which 
we  have  arrived  is  no  less  consistent  with  the  justice  of 
the  case  than  with  the  rule  of  law.     For  it  would  indeed 
have  been  most  unjust  with  respect  to  the  present  De- 
fendant, diat  after  having  performed  the  duties  of  the 
office  for  nearly  six  years,  he  should  be  called  upon  to 
pay  over  the  emoluments  of  it  to  the  Plaintiff,  who  had 
bestowed  neither  labour  nor  time  in  the  execution  of  its 
duties,  nor,  for  any  thing  that  appears  in  this  special 
verdict,  had  given  any  previous  notice  to  the  Defendant 
of  his  intention  to  dispute  his  appointment. 

Upon  the  grounds  above  stated,  we  think  the  excep- 
tions tendered  at  the  trial  are  untenable,  and  must  be 
overruled;  and  that  in  no  view  of  this  case  can  the 
Plaintiff  be  entitled  to  judgment  in  his  favour,  but  that 
the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
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HoDOES  t;.  Lord  Litchfield.  ^^  m- 

'pHE  Plaintiff  declared  in  assumpsit   for    damages  Imujum^it 

occasioned  to  the  Plaintiff  by  the  Defendant's  re-  ^^  ^  ^ntt' 

tussX  to  perform  an  agreement  for  the  sale  of  an  estate  ment  to  tell 

by  the  Defendant  to  the  Plaintiff.    By  the  agreement  »f  «^**!  ^^ 
^  If    Court  refilled 

set  out,  it  appeared  that  the  Plaintiff  had  paid  1500^  ^^  ^^^^  the 
towards  the  purchase  money,  and  that  the  estate  was  Defendant  to 
described  as  paying  tithes  by  a  modus*  ^  several  alle- 

Afier  averring  the  Defendant's  breach  of  the  agree-  gadons  of 
ment,  the  Plaintiff  alleged  his  damage  as  follows :— By  Jj^j^*"^" 
reason  of  which  said  several  premises,  the  Plaintiff  not  ,|ngie  count, 
only  lost  and  was  deprived  of  all  the  benefits  and  ad-  uid  pay 
vantages  which  might  and  would  otherwise  have  arisen  (^^^n  thoie 
and  accrued  to  him  from  the  completion  of  the  said  particular 
purchase  by  the  Plaintiff,  but  was  put  to  great  charges  *ll«g»^i«»»- 
and  expenses,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  1000/.,  in  and  about  the 
negotiating  and  agreeing  for  the  purchase  of  the  said  . 
estate  by  the  said  articles  agreed  to  be  sold,  and  having 
the  same  conveyed; — and  in  and  about  the  investigating 
the  title  to  the  said  estate,  and  the  existence  and  effect  of 
the  said  supposed  modus  in  the  said  articles  mentioned;*^ 
and  in  and  about  the  defence  of  and  in  a  certain  suit, 
commenced  and  prosecuted  by  the  Defendant  against 
the  Plaintiff  in  the  Court  of  Chancery,  for  compelling  a 
specific  performance  by  the  Plaintiff  of  the  said  articles 
of  agreement,  and  in  which  suit,  the  bill  filed  by  the 
Defendant  against  the  Plaintiff  was  dismissed  by  the 
same  Court ;  —  and  in  and  about  the  making  and  per- 
forming of  divers  journies,  and  otherwise  respecting  the 
said  purchase :  —  and  also  thereby  the  Defendant  lost 
and  was  deprived  pf  a  great  part  of  the  gains  and    , 
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profits  which  he  might  and  would  otherwise  have  made 
and  acquired  from  using  and  employing  the  said  sum  of 
1500/.,  so  paid  by  him  as  aforesaid,  and  other  monies 
provided  and  kept  by  the  Plaintiff  for  the  compIeUon  of 
the  said  purchase ;  —  and  suffered  and  sustained  divers 
losses  to  a  large  amount,  to  wit,  to  the  amount  of  SOCV. 
on  the  resale  of  certain  sheep,  bricks,  and  hurdles, 
purchased  by  the  Plaintiff  for  the  stocking  of  the  said 
farms,  lands,  and  hereditaments,  and  improving  the 
same,  with  a  view  to  the  completion  of  the  said 
purchase. 

The  Plaintiff  delivered  the  foUowmg  particular  of  his 
demand :  — 

To  interest,  at  1  per  cenLy  on  \SOQL  de- 
posit, from  7th  of  November  1828  to 
2Sd  of  June  1832,  when  the  deposit  was 
returned  -  - 

To  monies  paid  by  the  Plaintiff  in  and 
about  the  negotiating  and  agreeing  for 
the  purchase  of  the  estate  to  be  sold  by 
the  Defendant  to  the  Plaintiff,  and 
having  the  same  surveyed,  and  in  and 
about  the  investigating  of  the  title  to 
the  said  estate,  and  the  existence  and 
effect  of  a  supposed  modus  in  lieu  of 
tithes,  to  which  the  same  was  stated  to 
be  subject,  and  the  making  and  per- 
forming of  divers  journies,  and  other- 
wise respecting  the  said  purchase 
To  the  amount  of  the  extra  costs  paid  by 
the  Plaintiff  in  and  about  his  defence  of 
a  certain  suit  commenced  and  pro- 
secuted against-  him  by  the  Defendant 
in  the  Court  of  Chancery,  for  comr 
pellinjg  a  specific  performance  by  the 

Phiintiff  of  certain  articles  of  agreement^ 

bearing 
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bearing  date  the  7th  of  November  1828,  188S. 

and  in  which  suit  the  bill,  filed  by  the 
Defendant  against  the  Plaintiff,  was 
dismissed  by  the  same  Court  -  ^£227  .9  .8 
To  the  amount  of  the  losses  suffered  and 
sustained  by  the  Plaintiff  in  the  resale 
of -certain  <sheep,  bricks,  and  hurdles, 
purebasedrl^  the  JPlaintiff  for  stocking 
and  improving  the  farms,  lands,  and 
premises  .mentionedin  the  said  articles 
of  agreement,  with  a  tview  to  the  com- 
pletion of  the  said  purchase  -  100    0   «0 

Tdyburd  Serjt.  obtained  a  rule  nisi  to  pay  money  into 
Court,  upon  the  allegations  in  the  first  £0unt  of  the 
declaration,  of  damage,  occasioned  by  loss  of  interest  on 
the  1500^,  and  by  expenses  incurred  in  negotiating  and 
agreeing  i^for  the  purchase  of  the  ^estate,  in  having  the 
same  •surveyed,  .and  in  investigating  the  title  to  the 
estate,  and  the  existence  and  effect  of  tlie  supposed 
modus  in  lieu  of  tithes. 

WUde  Serjt  who  shewed  cause  against  the  rule,  r^ 
ferred  to  HaUett  v.  East  India  Company  (a).  Salt  ^v• 
Salt  {Jb\  Strong  v.  Simpson  (c),  and  Fail  v.  Pick/ord^d)^ 
as  conclusive  authorities  to  shew  that  money  ^cannot  be 
paid  into  Court,  in  an  action  like  this,  for  unliquidated 
damages ;  still  less  upon  a  selected  portion  of  an  entire 
count.  The  effect  of -confining  the  payment  to  pai^ 
ticular  allegations  would  be  to  try  the  cause  on 
«£Bdavit. 

Tdlfinard.  If  the  damages,  though  ninliqnidated,  are 
capable  of  being  estimated,  money  may  be  paid  into 

(a)  %  Burr.  xxao.     .  «(r)  3  fi.  &f  P.  14. 

\b)  8  T.  R.  47.  \i)  ^B.lff  P.  134. 

Vol.  IX.  3  A  Court, 
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18S3.        Courti  and  the  mere  form  of  action  will  not  preclude 

^TTJ^^*^     such  payment    Fleuro  v.  Thomhill  (a),  Hutton  v.  Boir 

9.     •     ton*  {b)     And  that  part  of  the  count  being  excluded  on 

^^^^        which  the  damagess  if  any,  may  be  more  especially  deemed 

unliquidated,  the  paying  in  on  the  residue  of  the  count 

would  be  the  same  thing  as  paying  in  on  an  action  on  a 

surveyor's  bill.     But  no  action  lies  for  the  third  and 

fourth  item  in    the   Plaintiflfs    particular.     Damages 

cannot  be  recovered  for  the  loss  of  profits  contingent 

upon  a  bargain  ;  Walker  v.  Moore  (c) ;  or  for  the  costs  of 

a  Chancery  suit,  which,  if  the  Plaintiff  had  been  entitled 

to  them,  would  have  been  awarded  to  him  in  the  Court 

of  Chancery. 

TiNDAL  C.  J.  la  the  case  supposed,  the  surveyor  would 
have  been  acting  on  a  contract;  here  he  proceeded 
ex  mero  motu*  Besides,  you  have  broken  a  contract  widi 
the  Plaintiff;  why  is  the  Court  to  help  you  to  pare 
down  his  demand,  «o  as  to  compel  him  to  go  to  trial  at 
liis  own  risk. 

Park  J.  I  decide  on  the  ground  that  it  is  not  the 
practice  to  allow  a  party  to  pay  money  into  Court  on 
part  of  a  count. 

Gaselee  J.  concurred. . 

Aldcrson  J.  The  whole  count,  taken  together, 
being  in  substance  a  demand  of  unliquidated  damages, 
we  cannot  interfere. 

Rule  discharged. 

(a)  %Hr.  BL 1078.  (c)  10  B.  f:f  C,  416. 
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Reynard,  Assigilee  of  Birch,  an  Insolvent,  v.      jp^n  j^. 

Robinson. 

TJ  PON  a  special  case  from  the  Northern  Circuit,  k  lyas  sepi.  zoth, 
stated  that  the  Defendant  lent  to  the  insolvent,  in  Defendant, 
or  about  the  month  of  NcfoenAer  1830,  the  sum  of  40/.  ^    ^cation*"* 
upon  the  application  of  the  insolvent's  brother,  John  wrote  to  hia 

Birch^  and  under  a  stipulation  that  it  was  to  be  repaid  ^^htor, «« I 

want  my 
in  a  few  months.     The  money  being  only  advanced  for  money,  and 

a  sliort  period,  no  security  was  taken.  f^»t  ^*^c  '^ 

By  letter  of  June  1831,  the  Defendant  applied  lor  and  if  you  do* 
payment ;  but  not  bring  or 

The  insolvent  not  having  paid  the  mon^,  another  !^-ni  "'uji^ 
letter  was  written,  and  sent  by  the  Defendant  to  him,  as  put  it  into  the 
fellows  :  —  ^*»<^«  of  an 

«  September  10th,  1 83I*      gl^^  *^ 

^  I  wrote  to  you  some  months  ago,  to  desire  you  to      In  the  be- 
bring  me  the  money  I  lent  you  last  November^  to  which  q^l?  • 
I  have  received  no  reply.     I  fully  expected  you  would  consequence 
have  paid  it  back  about  May*day^  and  I  think  it  strange  ^  ^"  ^^^' 
I  have  not  seen  or  heard  from  you.     Now,  the  fact  is,  cben  in  in- 
I  want  the  money,  and  must  have  it  in  a  few  weeks ;  and  »olvent  cir- 
if  you  do  not  bring  or  send  it,  I  certainly  shall  put  it  ^"™*^^*i,» 
into  the  hands  of  an  attorney  to  get,  and  hope  you  will  On  the  sxst 
save  me  the  trouble  and  yourself  the  expense  of  such  ^  November 

,.        yy  he  petitioned 

proceedmgs.  .  the  Insolvent 

No  action  or  other  proceeding;  in  the  law  was  com-  Debtors*  Court 
menced  by  the  Defendant  against  the  insolvent  for  the   V  " .  'tZ  . . 
recovery  of  the  money ;  nor  was  any  attorney  or  solicitor  that  the  pay 
employed  to  bring  such  action  or  other  proceeding,  or  ™*"^  ^®  ^®" 
to  threaten  to  bring  the  same.  no"  l^ol^tlty, 

within  the- 
meaning  of  /«$».   7G«4.  c^SJt  although   the  Defendant  never  commenced  in 
aorion. 

3  A  2  In 
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In  the  beginning  of  October  18dl»  Joseph  Birchj  the 
insolvent,  (who,  as  it  afterwards  appeared,  was  then  in 
insolvent  circumstances,)  in  consequence  of  the  letters 
above  mentioned,  repaid  the  said  sum  of  40/.  to  the  De- 
fendant. When  the  payment  was  made,  the  insolvent 
told  Defendant  that  he  need  not  be  alarmed  about  his 
money,  as  he  could  pay  all  his  creditors  20s.  in  the 
pound. 

The  insolvent  was  arrested  on  the  18th  of  Nooember 
1831,  at  the  suit  of  the  Plaintiff,  for  debt,  and  was  com- 
mitted to  York  castle  on  the  21st  He  presented  his 
petition  to  .the  Court  for  relief  of  insolvent  debtors,  and 
executed  the  usual  assignment  of  his  estate  and  effects, 
pursuantto  the  statute,  on  (he  23d  of  November  1831, 
and  was  declared  and  adjudged  to  be  entitled  to  the 
benefit-of  the  act  of  parliament  for  the  relief  of  insolveot 
debtors,  on  the  7th  of  March  1832. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther or  not  the  payment  of  the  said  sum  of  40/.,  made 
by  the  insolvent  to  the  Defendant  under  the  circum- 
stances above  mentioned,  was  «  voluntary  payment  or 
transfer  of  money  within  the  meaning  of  the  thirty-second 
section  of  the  statute  7  G.  4.  c.  57.;  and  if 'the  Court 
should  be  of  opinion  that  it  was  a  voluntary  'payment 
or  transfer  of  money  within  the  meaning  of  the  last 
mentioned  section,  a  ^verdict  was  to  be  entered  for  the 
Plaintifl^  damages  40/. ;  but  if  otherwise,  averdiotwas 
to  be  entered  for  the  Defendant 


WadeSetjt.  for  the  Plaintiff.  By  7'G.4.  r.  57.  5.'32. 
it  is  enacted,  ^  That  if  «iny  prisoner  who  shall  file  his 
or  her  petition  for  his  or  'her  discharge  under  this  act, 
shall,  before  or  after  his  or  her  imprisonment,  being  in 
insolvent  circumstances,  voluntarily  convey,  assign, 
transfer,  charge,  deliver,  or  make  over  any  estate,  real 
or  personal  security  for  money,  bond,  bill,  note,  money, 

property. 


IN  THE  Third  Year  op  WILLIAM  IV. 


719 


property,  goods,  or  effects  whatsoever,  to  any  creditor 
or  creditors,  or  to  any  person  or  persons  in  trast  for,  or 
to  or  for  the  use,  benefit,  or  advantage  of,  any  creditor 
or  creditors,  every  such  conveyance,  assignment,  trans* 
fer,  charge,  delivery,  and  making  over,  shall  be  deemed, 
and  is  hereby  declared  to  be  fraudulent  and  void,  as 
against  the  provisional  and  other  assignee  or  assignees 
of  such  person  appointed  under  this  act :  provided  that 
no  such  conveyance,  &c.  shall  be  deemed  fraudulent  and 
void,  unless  made  within  three  months  before  the  com- 
mencement  of  such  imprisonment."     This  was  a  volun- 
tary payment  made  withinthree  months  of  the  insolvency. 
There  was  no*  immediate  pressure,  no  actual  proceeding 
by  legal  compulsion  ^  and  the  statement  in^  the  special 
case,  that  tlie  Defendant  paid  in  consequeme  of  the  letter 
of  September  IX).,  means  only  that  he  paid  subsequently 
to  the  receipt  of  it     In  Herbert^  v.  Wilcox  (a),  it  was 
held' that  a  payment  by  an  insolvient  to  a  creditor  within 
three  months  before  the  insolvent's  imprisonment,  was 
void  under  7  G.  4.  c,  57.  s.  32.,  although  the  worApay 
was   not  employed   in   that  section;   and  in    Cook  v. 
Itqgers{b)  it  was  holden  by  the  Court,  that  where  a  bank- 
rupt made  a  payment  to  defendant  on  the  eve  of.  bank- 
ruptcy, as  he  said,  and  aS'  circumstances  indicated,  to 
benefit  the  defendant,  the  assignee  might  recover  the 
amount  of  the  defendant,  notwithstanding  the  defendant 
adduced  evidence  to  shew  that  he  had  pressed,  for  pay- 
ment, and  had  threatened  to  arrest  the  defendant. 


1863. 


RkynArd 

V. 

Robinson; 


TiNDAL  C.  J.  Upon  the  best  construction  of  the  facts 
in  this  case,  coupled  with  the  letter  of  the  1 0th  of  Sep- 
tember^^e  must  take  this  to  have  been  money  paid  under 
actual  pressure.  The  applicant  says,  ^^  I  want  the  money, 
and  must  have  it  in  a  few  weeks;  and  if  you  do  not 
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bring  or  send  it,  I  shall  certainly  put  it  into  the  hands 
of  an  attorney  to  get''  •  It  is  clear,  therefore,  that  be 
intended  to  have  recourse  to  legal  proceedings;  his 
letter  was  calculated  to  excite  the  debtor's  apprehensions, 
and  it  appears  to  have  had  the  efiPect,  for  the  money  was 
paid  in  three  weeks.  The  case,  in  finding  th^  the 
money  was  paid  in  consequence  ci  this  letter,  has,  in 
efl^t,  stated  the  legal  conclusion,  that  the  payment  was 
not  voluntary. 


Park  J.  Putting  ourselves  in  the  place  of  a  jury, 
which,  upon  this  statement  of  fccts^  we  are  required  to 
do,  I  am  of  opinion  that  this  was  not  a  voluntary  pay- 
ment. So  far  from  giving  the  debtor  time,  the  letter  of 
the  creditor  requires  payment  in  a  few  weeks,  and  the 
debtor  pays  within  a  few  weeks  to  avoid  an  attorney's 
bill.  I  must  infer  that  this  was  done  in  compliance 
with  the  letter,  and  under  pressure ;  and  I  cannot  agree 
that  in  consequence  means  only  subsequently  to  the  re- 
ceipt of  the  letter.  It  is,  in  fact,  &. finding  that  the  pig- 
ment was  under  pressure. 

6asei.ee  J.  If  the  letter  had  been,  ^<  I  shall  apply 
to  my  attorney  if  you  do  not  pay  to-morrow," — or,  '*  to- 
morrow fortnight,"  there  could  have  been  no  doubt 
But  I  think  the  letter  is  the  same  in-eflFect,  and  that  cor 
judgment*  must  be  for  the  Defendant. 


Alderson  J.  By  stating  that  the  payment  was  made 
in  consequence  of  the  letter  of  the  10th  of  SepiembcTf 
the  PlAintiff  haa  decided  the  case  against  himself. 

«  Judgment  for  the  Defoidant 
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Grottick  v.  Phillips  and  Others.  -'^"^  *^" 


'I^HE  Plaintiff,  as  assignee  oi  John  Gamaliel  LUyd,  Declaration  on 
the  sheriff  of  WarmkkAire^  declared  that  he  had  ^^  ^^^/^  in 
issued  a  capias  against  Samuel  Phillips  and  William  Phil-  aisumputy  to 

lips^  in  an  action  of  assumpsit^  indorsed  for  bait  for  20^.  ^  p  ' '^ 

and  upwards,  commanding  the  sheriff  to  take  him  5.  P.  arrest  of  5.  P, 
and  the  said  W.  P.^  and  him  the  said  S.  P,  and  the  said  — »ndthe  ex- 
fV.  P.  safely  to  keep,  until  the  said  S.  P.  and  the  said  bail-bond  con- 
fV.P,  should  have  given  bail,  or  made  deposit  in  an  action  ditioned  that 
of  assumpsit,  or  should  by  other  lawful  means  be  dicK  ^'   '*  ^" 
charged ;  under  which  writ  the  sheriff  arrested  S.  P.,  and  amwer  Plain- 
took  bail  for  him  U>  the  action ;  on  which  occasion  S.  P^  "f  *"  *"  ^^^ 

or  MJtuftpstt* 

5.  P»  Senior,  and  B.  S.  executed  a  bond  to  the  sheriff,      Held,  not 
whereby  it  was  conditioned  that  Samuel  Phillips  shoi^  such  a  dis- 
appear in  the  Court  of  Common  Pleasy  to  answer  the  t^^^Jg 
Plaintiff'  in  an  action  of  assumpsit j  and   should  cause  capias  and 
special  bail  to  be  put  in  to  the  action  in  eight  days,  condition  of 
Averment  of  his  omission  to  do  so,  and  of  the  assign-  i^^  objection- 
men4  of  the  bond  to  the  Plaintiff.  able  on  general 

Plea,  that  the  sheriff  did  not  take  the  said  Samuel  " 
PhilKps  by  his  body,  under  and  by  virtue  of  the  said 
writ  of  capias^  without  this,  that  the  said  writing  ob- 
ligatory, in  the  declaration  mentioned,  was  taken  by 
the  said  John  QamaUel  lioyd,  as  such  sheriff  as  afore- 
said, by  virtue  and  in  pursuance  of  the  said  writ  of 
capias,  conditioned  for  the  appearance  of  the  said 
Samuel  Phillips  in  the  said  action  in  the  writ  mentioned, 
in  manner  and  form  as  the  Plaintiff  had  above  in  his 
declaration  in  that  behalf  alleged. 

Replication,  that  the  writing  obligatory  was  taken  by 
the  sheriff  by  virtue  and  in  pursuance  of  the  said  vnh 

3  A  4  of 
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of  capiaSf  oonditioned  for  the  appearance  of  the  awd 
Samud  PkilUps* 
General  «ieniiirrer  and  joinderu 

Coleridge  Seijt^  in  support  of  Ae  demorrer.  The 
declaration  is  ill,  for  it  discloses  a  varianoe  between  the 
cejrias  and  the  bail  bond.  The  ottpias  ia  againft  Saamd 
and  WUliam  JNUli^  but  on  the  &oe  of  the  condikiim  of 
the  bail  bond,  the  inference  is  that  Samuel  PkUlipt  is  to 
appear  in  an  action  in  .which  he  is  to  be  sued  alone. 
Now  the* bail- bond  should  set  fiirth  the  parties,  .and  the 
time  and  place  of  a(qpearanoe«»  d  fVms.  SauniLBO.  a. 
In  RemdJs  v.  SmM  (a),  where  upon  a  capias  ivturaable 
in  the-  Conunon  Pleas,  the  sheriff  made  a  mandale  to 
the  high  bailiffs  of  the  honor  of  Pon^kel  to  toke  the 
Defendant^  so  that  the  sheriff  might,  have  himbefiKe  hb 
Majesty  at  Westminster^  in  five  weeks  of  Easter,  a  bail 
bond,  taken  with  condition  for  the  defendant's  appear- 
ance before  his  said  Majesty,  in  five  weeks  of  Easter^ 
was  held  to  describe  an  appearance  in  the  Court  of 
King's  Bench,  and  therefore  void. 

•  TiKDAL  C.  J.  This  is  an  objection  of  whidi  the 
party  cannot  avail  himself  on  general  demurrer.  Tliere 
is  not  necessarily  that  variance  for  which  the  Defi?nd- 
anta  contend.  By  the  writ  it  is  alleged  the  sheriff  was 
commanded  to  take  and  keep'  Samuel  Phillips  and 
William^  Phillips^  and  to  keep  them  till  they  should  have 
given  bail,  or  made  dq>osit  in  an  action  of  assumpsiL 
The  words-  are  general;  in^  an  action  of  assumpsit i 
and  although  L  admit  the  intention  upon  the  capias  ap- 
pears to  be  to  sue  jointly,  yet,  as  tbe  condition  of  the 
bond  when  set  forth  is  stated  also  to  be  to  answer  the 
Plauitiff  in  an  action  o[  assumpsit,  how  are  weto-  say  of 
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necessity  diat  this,  conditioii  does  not  mean  the  same 
action  as  the  mandate  in  the  writ  If  the  objection  be, 
■Mde  on  the  score  of  amblguky»  the  ambigoilies  ought 
to'haTe  been -pointed  oat  by*  special  demurrer. 

Judgment  for  the  Plaintifl. 
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1633. 
GaomcK 
Paium. 


This  GBsa  was  called'  on  for  nrguraent  on  a  former 
day^  when  it  appearing  that  the  party  demurring  had 
omitted  to -state  on  the  margin  of  the  paper*  books  the 
point  to  be  discussed^,  the  Court  were  about  to  give 
judgment  fop  the  PIainti£?  but,  upon  the  supplication  of 
Coleridgef  allowed  the  matter  to  stand  over,  giving  out 
at  the  same  time,  that  in  future  the  penalty  of  immediate 
jodgmeot  would  always  be  attached  to  the  omission 
by  the  party  demurring,  to-  state  the  points >  oK 
argument* 


Cocks  v.  Nash. 


JprH  a6. 


J  DAMS  Seijt  on  the  part  of  the  Defending  Fotliia  A  h*  as 
NasA^  obtained  a  rule  nisif  calling  on  the  Plaintifl^  ^^  j^^  ^^ ' 


and  Hammond^  an  attorney  of  this  Court,  to  produce,  in  diton$  a  corn- 
order  that  ft  miffht  be  inspected  and  copied  by  the  P®»"^?».  ^^^ 

,  containing  a 

Defendant,  a  deed  of  assignment  and  release,  bearitig  release  of  N. 

date  February  1*7.  1H27,  between  Mary  Nash  of  the  first  Th«  Defend- 
part,  the  Plaintiff  and  JFfammo;?^  of  the  second  part,  ",urety^a 
and  certain  creditors  of  Mary  Nash  of  the  third  part ;  debt  due  from 

or  that,  in  default  of  compliance,  the  Defendant  might  ^i  ^<>  ^"""^ 

°       wbo  naa  exe- 

be  allowed,  on  the  trial' of  the  cause,  to  give  secondary  cutedthecom- 

evidence  of  this  dieed;.  position  deed 

at  Defendant's 
request,  and 
upon  his  undertaktug  to  continue  responsible  for  the  debt,  the  Court  refused  to 
compel  H*  to  'prbditee  the  compesifi6n  deed  for  Defendant's  inspection. 

From 
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1888.  From  affidavits  filed  in  the  cause,  it  appeared  that  by 

CocKft  *     ^^  deed,  now  in  the  custody  of  Hammond,  Mary 
«.  NasVs  estate  had  been  assigned  to  the  Plaintiff  and 

Nash*  Hammond,  in  trust  for  the  discharge  of  debts  due  to  the 
Plaintiff,  and  other  creditors  of  Mary  Nash,  and  after  the 
discharge  of  the  sums  due  to  them,  in  trust  finr  MaiyNash, 
to  whom  there  was,  in  the  deed,  a  g»ieral  jpeiease.  At 
the  time  this  deed  was  executed,  the  Defendant  FoUioU 
Nash  was  a  surety  to  the  ^aintiff  for  the  debt  due  to 
him  from  Mary  Nasi  ;  and  the  Plaintiff  refused  to  exe- 
cute the  deed,  or  to  become  a  trustee,  unless  be  could  be 
assured  of  retaining  his  claim  upon  the  Defendant.  The 
Plmntiff  ultimately  executed  the  deed  at  the  entreaty  of 
the  Defendant,  and  upon  his  undertaking  to  continue 
responsible  as  before.  (See  auie,  p.  S4^l.)  Hammond 
was  not  an  attorney  when  the  deed  was  first  j>laced  in 
his  hands. 

Wilde  Serjt  on  the  part  of  the  Plaintiff,  and  Cole- 
ridge Serjt.  on  the  part  of  Hammond,  shewed  cause 
against  the  rule.  They  referred  to  RatcUffe  v.  Elea^ 
by  (a),  where  all  the  cases  are  considered,  and  where  it 
was  established  as  a  principle,  that  the  production  of  a 
deed  can  only  be  compelled  at  the  hands  of  a  parly  to 
the  suit,  and  where  he  holds  the  deed  as  trustee  for  the 
party  applying.  Hammond  was  no  party  to  this  suit; 
nor  did  he  hold  the  deed  as  trustee  for  the  Defendant, 
but  as  trustee  for  Mary  Nash,  *  The  circumstance  that 
Hammond  was  an  attorney  of  the  Court  made  no  differ- 
ence, since  he  never  held  the  deed  in  that  character. 

Adams*  According  to  the  decision  in  this  causey 
ante,  p.  841.,  this  deed,  operating  as  a  release  of  the 
principal  debtor  Mary  Nash,  is  a  release  also  of  her 

(n)  3  Bingh,  148. 

surety, 


Cocss 


IN  THE  Third  Year  of  WILLIAM  IV.  786 

sdretj,  FoUiott  Nash.    Hammond,  therefore,  must  be     .  1838. 

deemed  to  hold  it  as  trustee  for  FdlioU  Nash :  he  may 

also  be  called  on  as  an  officer  of  the  Court.     [ifid!fr-« 

son  J.    We  have  no  evidence  that  the  deed  there  pleaded       Nash. 

is   identical  with  that  to   which    the  present   motion 

applies ;  and  Hammond  does  not  hold  it  as  an  officer  of 

the   Court.    Ea  parte  AitkeTL{a)2     The  Court  may 

accede  to  the  application  on  the  principle  laid  down  in 

Blakey  v.  Porter  {b\  where  it  was  held^  that  if  one  part 

only  of  an  ind^ture  be  executed,  the  Court  of  Common 

Pleas  would  compel  the  party  having  the  custody  of  it 

to   produce  it  for  inspection,    upon   an  action  com-( 

menced  against  him  by  the  other  party;  or  Baieman 

V.  Philips  (c),  where  the  Court  compelled  a  defendant 

to  produce  an  unstamped  agreement  in  bis  custody,  to 

which  the  plaintiffi  claimed*  to  be  parties  in  interest,  in 

order  that  they  might  get  it  stamped,  although  they 

were  not  sn  instrumentary  party. 

TiKDAL  C.  J.  This  is  a  rule  which  calls  on  the 
Plaintiff  in  the  cause,  and  Hammmid  an  attorney  of  the 
Court,  to  produce,  in  order  that  it  may  be  inspected 
and  copied  by  the  Defendant^  a  deed  of  assignment  and 
release,  bearing  date  February  17tb,  1827r  between 
Marif  Nash  of  the  first  part,  the  Plaintiff  and  Hammond 
of  the  second  part,  and  certain  creditors  of  Mary  Nash 
<rf*the  third  part;  or  that,^  in  de&ult  of  compliance,  the 
Defendant  may  be  allowed  on  the  trial  of  this  cause  to 
give  secondary  evidence  thereo£ 

The  application  fails  as  to  the  Plaintiff,  because,  on 
the  face  of  the  affidavits,-  it  appears  that  he  \sf  not  in  the 
possession  of  the  deed..  Hammond  is  not  a  party  to 
the  snit;  he^  therefore,  is  in  the  condition  of  a  person 
who  may  be  compelled  to  prodnee  the  instrument  on  a 
subpomA  duces  tecum,  if  tlie  instnimeDt  be  suck  as  he 

(fl)  AB.ii  Aid. 47.         {b)  X  ruiwff. 386.         (c)  4  Tauni.  157. 

ought 
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1835.  .     ought  to.  produce.    I^  therefore,  we  were  to  compel  the 
production  now,  we  should  deprive  the  party  of  his 
appeal  from*  the  decision  •  of  the  Judge  at  Nisi  PriuSf  as 
to  the  propriety  of  withholding  the  instrument  in  question. 
3ut  it  is  urged,  that  Hammond  is  a  trustee  for  the  De- 
fendant:  DOW,   first,  no  authority  has  been  cited  to 
shew  that  one,  not  a  party  to  the  suit,  may  be  compelled 
to  produce  a  deed  because  he  holds  it  in  the  character 
of  trustee :  but,  then,  is  Hammond  a  trustee  for  the  De- 
fendant?   By  the  deed  in  question,  ilfary  NaA*s  estate 
IB  assigned  to  the  Plaintiff  and  Hammond^  in  trust  for 
the*  benefit  of  the  Plaintiff  and  other  creditors  oiMary 
Nash,  and,  after  the  discharge  of  the  sums  due  to  them, 
in  trust  for  the  debtor.     Now^  the  Defendant  was  neTcr 
a' debtor  to  the  Plaintiff;  he  was  only  surety  for  a  debt 
due  from  Mary  Nash   to  the  PlaintiflT;  and  it  by  no 
means  follows  that  the  Plaintiff  and  Hammond,  because 
they  are  trustees  for  the  principal  debtois  are  trustees  for 
her  surety  also.     Supposing^  however,  that  Hammond  is 
a  trustee  for  the  Defendant,  still,  <  enough  appears  on 
these  affidavits  to  shew  that  we  ought  not  to  grant  this 
jtile.     We  must  interpret  the  trust  in  the  same  way  as 
a  0ourt  of  equity  would  do  ;<  and  after  the  undertaking 
by  which  the  Defendant  induced  the  Plaintiff  to  execute 
the  deed  in  question,   a  court  of  equity  would  never 
allow  the  Defendant  to  interpose  tbut  deed  as  a  shield 
against  the  Plaintiff's  demand.     We  should  therefore 
be  disposed  to  discharge  the  rule,  even  if  we  had  au- 
thority to  compel  a  person,  not  a  party  to  the  suit,  to 
produce  a  deed  which  he  holds  only  as  a  trustee*    It 
has'  been  urged,  however,  that  Hammond  is  aa  officer  of 
the  Court,  and  that,  as  such,  he  may  be  called  on  by 
the  Court  to  produce  the  deed  in  question.     But  the 
distinction  has  been  correctly  pointed  out  in  the  case  to 
to  which  my  Brother  Alderson  has  referred,  Exparte 
Aitken.     To  give   the    Court  jurisdiction,    the  deed 
must  come  into  his  hands  in  his  capacity  of  such  officer. 

Here, 
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Here,  the  deed  was  entrusted  to  Hammond  in  bis  ordi-        1839. 
nary  capacity,  and  before  he  was  an  attorney  of  the  '  ^ 

Court. 

Park  J.  It  Is  now  dght  years  since  all  the  cases 
on  thJs  subject  were  canvassed  in  Ratclrffev.Bleasby{a}; 
the 'rule  then  ]aid  down  has  'been  acted  on  ever  since. 
And  I  see  no  reason  for  extending  it.  With  respeet  ta 
the  argument,  that  Hammond  is  an  officer  of  the  Court, 
he  is  not  therefore  bound  to  produce  the  deed.  The 
applicant,  in  order  to  avail  himself  of  thut  argument, 
should  have  shewn  that  the  deed  was  placed  iti  Hdm^ 
vumd*s  bands  in  his  capacity  of  officer  of  the  Court,  and 
not  in  bis  individual  capacity.  It  would  be  premature 
for  us  to  decide  on  his  liability  to  produce  the  instru- 
ment, because,  by  so  doing,  we  should  take  from  the 
party  the  opportunity  of  contesting  the  decision  of  the 
Judge  at  Nisi  JPrius. 

Gaselec  J.  One  ground  appears  to  me,  in  the  ex« 
ercise  of  our  judicial  discretion,  quite  sufficient  for  re<^ 
jecting  this  application :  namely,  that  it  might  interfere 
with  (the  remedy,  which,  qpon  the  affidavits,  it  appears 
the  parties  may  seek  in  a  court  of  equity. 

ArLDERSON  J.  We  should  run  the  risk  of  doing  great 
injustice  if  we  were  to  accede  to  this  application,  for  it 
involves  a  matter  which  may  be  tried  in  a  court  of 
equity,  although,  in  this  Court,  that  matter  presented 
only  an  immaterial  issue. 

The  practice  has  been  to  compel  a  party  to  the  suit 
to  produce  a  document  required  by  the  adverse  party, 
where  both  have  an  interest  in  the  same  document ;  and 
ihis,  in  order  that  the  suit  may  proceed;' — that  the  ad- 
verse party  may  not  have  an  obstacle  thrown  in  bis  way. 

Here, 
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1888.  Here,  the  parties  have  come  to  issue,  and  when  the  De- 
fendant has  called  Hammond  under  a  subpcenA  data 
tecumy  his  liability  to  produce  the  deed  may  be  argued 
on  both  sides  upon  the  facts  appearing  at  the  trial.  We 
should  preclude  that  discussion  if  we  were  to  accede  to 
this  application.  Over  trustees  ms  trustees*  this  Court 
has  no  jurisdiction :  they  must  be  left  to  tiie  ooait  of 
'  equity.  But  see  what  injustice  we  should  oocaskm  htte, 
if  we  were  to  admit  that  Hammond  is  a  trustee.  This 
Court  has  determined  that  a  parol  agreement  cannot 
stand  in  the  way  of  a  release  under  seal.  But  if  the 
Plaintiff  executed  the  release  to  Mary  Nask^  under  sa 
agreement  that  it  should  not  be  used  to  discharge 
FoUioU  Na$hj  that  may  be  an  answer  in  a  court  of  equi^ 
to  any  discharge  claimed  under  it  by  FdlUaU  Na$k. 

Am  to  the  circumstance  of  Hammond!%  being  an  st- 
torney,  unless  he  received  or  holds  the  deed  in  his 
character  of  attorney  the  Court  cannot  interfere.  But 
Hammond  received  and  holds  the  deed  in  his  individual 
capacity,  and  not  as  the  attorney  of  FcUioU  Nash. 

Rule  dischaiged. 


Maf  8.  '    Hartley  v.  Cook  and  Another. 

Twopirishet  ASSAULT  and  battery. 

haying  been  i^^  rj^^  Defendants  pleaded  that  before  and  at  the  time 

which 'before  when,  &c.  in  the  first  count  mentioned,  the  Defcnd- 

the  union  the  ant,   William  CooJc^  was  one  of  the  churchwardens  of 

P*"    *^  .  Ved  ^^  parish  of  St*  Mary  Coiechuirhy  in  London^  united 

by  the  pa-  with  the  parish  of  St.  Mildred^  Poultry^   in  London 

nshionen  and   aforesaid,   duly  elected  and   appointed,   and   that  the 
the  rector, 

Held,  that 

after  the  iuuon»  an  appomtmeat  by  the  rector  alone  waa  ii^Talid. 

Plaintiffi 
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PlaiBtifi^   just  before,  and   at   the  said  time,   whea,        18S8. 
&C.  in  that  count  mentioned,  4o  wit,  on,  &c«  being     *__    - 
Sundat/j   wrongfully  and  improp^ly  intruded  himself  9. 

into  and  took  possession  of  the  reading  desk  in  the  Cook. 
said  lirst  count  mentioned,  such  reading  desk  then  and 
there  being  in  a  part  of  the  parish  church  of  the  said 
parishes  so  united,  and  being  the  place  assigned  and 
duly  set  apart  for  the  parish  cleric  of  the  said  parishes, 
for  the  performance  by  him  of  his  duties  as  such  clerk, 
in  assisting  in  the  celebration  of  divine  service  in  the 
said  church  ;  and  the  Plaintiff  thereby  then  and  there 
hindered  and  prevented  a  certain  person,  lo  wit,  one 
T,  S.  Bidlardf  who  then  and  there  was  the  parish  duk  of 
and  for  the  said  parishes,  duly  appointed  and  entitled 
to  act  in  that  behalf,  from  taking  possession  of  the  said 
reading  desk,  as  he  was  kidded  and  about  to  do^  in 
order  to  assist  and  for  the  purpose  of  assisting  ki  the 
celebration  of  divine  service  in  the  said  church,  and 
which  service,  before  and  at  the  dme,  when,  &c.  in  the 
first  count  mentioned,  was  about  to  oommeixoe,  and  was 
accordingly  celebrated  in  the  said  church :  and  thereby 
also  the  Plaintiff  unlawfully  and  improperly  hindered, 
delayed,  and  prevented  the  due,  proper,  orderly,  and 
devout  celebration  of  divine  service  in  the  said  churchy 
to  the  great  scandal  of  divers  devout  parishioners  of  the 
said  united  parishes,  then  and  there  being  assembled  .for 
the  purpose  of  such  service ;  whereupon  the  Defendant, 
fV.  Cook^  so  being  such  churchwarden  as  aforesaid, 
then  and  there  gently  admonished  the  Plaintiff  of  the 
impropriety  and  indecency  of  such  his  behaviour,  and 
requested  him  to  come  out  and  from,  and  leave  the 
said  reading  desk,  in  order  that  the  said  T.  S.  BuUard 
might,  as  such  clerk,  take  possession  thereof,  for  the 
purpose  aforesaid,  and  that  divine  service  might  not  be 

• 

interrupted   or  delayed,    and  might  then  and    there 

immediately  commence,  but  the  Plaintiff  then  «nd  there 

neglected 
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1833.  neglected  and  refused  so  to  do,  and  wrongfattf  renuBiiefl 
in  possession  of  the  said  reading  desk»' whereupon  the 
Defendant,  fV.  Cootf  so  being  such  chnrchwarden  as 
Coor.  aforesaid,  and  the  Defendant,  JKUiam  Paynej  at  his 
request,  snd  in  his  aid  and  assistaiice,  and  by  his  com- 
mand,  gently  laid  their  hands'  upon  the  Plain tifl^  in 
(M'der 'to  remove  him  from  the  «aid  reading  desk,  and 
to  prevent  his  further  delaying  and  hindering  tlie<dtte 
and  orderly  celebration  of  divine  service ;  and  in  so 
doings  did  necessarily  and  unavoidably  xommk  the  said 
several  supposed  trespasses  in  the  saidcoont  mentioned, 
as  they  lawfully  might  for  the  cause  aforesaid;  doing  no 
unnecessary  damage  or  violence  to  the  Plaintifl^  or  his 
apparel,  upon  that  occasion;  without  this  that  the  sud 
Defendants  or  either  of  them  were  guilty  of  the  -said 
supposed  trespasses  in  the  first  count  moitiooed ;  ^and 
that,  the  Defendants  were  ready  to  verify,  &c 

Another  plea,  in  other  respects  the  same,  omitted  the 
allegation  of  BuUard  being  clerk. 

At  the  trial  before  Tindal  C.  J.  the  Plaintiff  gave  in 
evidence,  a  writing,  deposited  at  the  iKshop  of  L/mdmCz 
o£Bce,  by  which  the  rector  of  the  i  united  parishes  Jiad 
appointed  him  clerk  on  the  16th  of  AjrUXMl^  and 
proved  that  he  had  officiated  from  that  time  till  the  15tfa 
of«7aii«ai^.l832« 

It  appeared,  however,  that  a  body k>P  the  parishtontrs, 
expressing  dissatisfaction  at  this  appointment,  and 
claiming  a  right  to  appoint  in  conjunction  with  the 
rector,  the  rector  ^yielded  to  their  wishes,  and  on  the 
9th  of  October  withdrew  -his  appointment  of  the 
Plaintiff,  and  confinned  an  appointment  of  7.  &  Alt- 
lard^  made  at  a  joint  vestry  of  the  two  parishes,  in  the 
month  of  jdFpn7i preceding. 

The  Plaintiff,  neveitbeless,  had  refiisedito  relinquish 
his  appointment,  and  ^persisted  in  doing  the  duty  of 

parish 
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parisb  clerk  till  the  15tfa  (^  January  1B82,  when  the        18SS. 
affray  took  place»  which  was  the  subject  of  this  action. 

The  parishes  of  iS^«  Mildreds  and  St.  Mary  Coieehurtky 
origbaUy  distioci;,  were  united  by  the  22  Car.^.  c.W^  Cooke. 
oae  of  the  acts  passed  in  consequence  of  the  great 
fire  o{  London,  By  sect*  68.  of  that  statute  it  is  enacted, 
*'  That  the  several  parishes  hereafter  mentioned  shall  be 
respectively  united  into  one  parish,  in  manner  hereafter 
following ;  that  is  to  say,  (atnongst  others)  the  parishes 
of  S/«  Mildreds  Podtry^  and  SL  Mary  Colechurch^  shall  be 
anited  into  one  parish,  and  the  church  heretofore  be- 
longing to  the  said  parish  of  St.  Mildreds  PonAtry^  shall  be 
the  parish  church  of  the  -said  parishes  so  united/'  *  By 
sect  6&,  '*  That  the  plate  and  goods  belonging  to  the 
church  wardens  of  the  parishes  of  those  churches  to  be 
rebuildeds  whereunto  the  other  churches  burnt  dowrt 
are  united  by  this  act,  shall  be  enjoyed  tiy  the  parishes  of 
those  churches  to  be  rebuilded,  whereunto  tlie  churches 
burnt  down  are  united  by  this  act,  to  the  use  of  the  said 
churches  and  parishes  respectively.^'  And  by  sect.  68., 
^^  That  notwithstanding  such  union  as  aforesaid,  each 
and  every  of  the  parishes  so  united,  as  to  all  rates,  taxes, 
farocJiiai  rights^  charges  and  duties,  and  all  other  privi- 
leges, liberties,  and  respects  whatsoever,  otb^r  than  whart 
are  herein-before  mentioned  and  specified,  shall  continue 
and  remain  distinct,  and  as  heretofore  they  were  before 
the  making  of  the  present  act." 

Before  the  union,  there  was  evidence  that,  in  the 
parisi).  of  St.  Mildreds  at  least,  the  derk  had  been 
appointed  by  tlie  parishioners  in  conjunction  with  the 
rector.  Since  the  union,  the  appoimmenis  had  beeri 
made  sometimes  by  the  rector  alone,  sometimes  by  the 
rector  and  parishioners. 

The  jury  having  found  a  verdict  for  the  Defendants, 

Jones  Serjt.  obtained  a  rule  nisi  for  a  new  trial  on  the 
following  grounds:  — 
Vol.  IX.  8  B  That 
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1853.  That  a  custom  of  the  two  parishes  to  appoint  in  con- 

junction with  the  parson  could  not  exist  by  law,  as  it 
could  not  be  immemorial,  and  was  not  given  by  the  fire 
act  22  Car.  2.  (u\U  That  if  the  custom  of  each  parish 
was  preserved  by  the  statute,  the  appointment  of  Btdlard 
was  void,  as  he  should  have  had  the  majoriiies  of  the 
vestries  8q)arately,  and  not  of  a  joint  vestry*  That  bis 
appointment  should  have  been  by  the  rector  and  parish- 
ioners concurrently,  whereas  this  was  an  appointment  by 
the  parishioners  xrigore  suo^  and  two  months  after  by  the 
rector.  That  the  Plaintiff  being  in  peaceable  posses- 
sion, and  BuUard  having  never  acted,  the  Defendants 
could  not  raise  the  question  by  an  indecorous  assault 
in  the  church  on  the  Plaintiff,  who  was  sitting  there 
to  perform  his  dnty  in  the  usual  course. 

Andrews  and  Stephen  Serjts.  shewed  cause. 

Whether  Btdlard  has  been  properly  appointed  or  not, 
the  Plaintiff  is  without  any  right  of  action  unless  he  can 
shew  a  good  appointment  in  himself.  Now  before  the 
union  of  the  parishes  the  appointment  was  clearly  in 
the  parishioners  and  the  rector  joindy,  and  the  68th 
section  of  the  act  of  union  preserves  all  the  rights  of  the 
parishioners.  The  Plaintiff's  appointment  therefore  is 
invalid,  unless  sanctioned  by  the  vestries  of  the  two 
parishes  at  a  joint  meeting  of  both,  or  a  separate  meet- 
ing of  each.  But  as  it  was  never  sanctioned  by  the 
parishioners  in  any  way,  he  has  no  title  to  sue. 

BuUard's  appointment,  however,  was  legal,  having 
been  made  at  a  joint  vestry  of  the  united  parishes,  and 
ratified  by  the  rector.  Even  at  common  law,  after  a 
union,  there  is  but  one  church,  one  benefice,  and  one 
advowson;  Per  PaweU  J.  in  Reynoldson  v.  Blake  {a); 
and  under  a  union  by  the  statute  of  Car*  2.  not  only 
the  churches  but  the  parishes  are  united.  St.  SwUhin 
V,  St.  Mary  Botkaw.  (b) 

(a)  I  Ld.  Rajm.  196.  {h)   Skm.  588. 
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Jones.  At  the  time  of  the  assault  in  question  the 
Plaintiff  was  in*  possession  of  the  o£Sce  of  parish  clerk, 
and  had  discharged  its  functions  for  some  months.  It 
is  therefore  a  presumption  of  law  that  he  was  legally  in 
possession,  and  it  was  for  the  Defendants  who  dispute 
that  presumption  to  establish  the  n^ative,  —  Williams 
V.  East  India  Company  (a),  —  that  he  was  not  legally 
clerk,  by  shewing  Chat  Bullard  at  least  had  been  duly 
elected.  At  common  law  the  appointment  of  parish  clerk 
is  in  the  rector ;  Btdlard  therefore  could  not  have  been 
legally  elected,  unless  it  were  by  statute  or  custom ;  now 
the  statute  of  22  Car.  2,  c,  11.  contains  no  enactment  on 
the  subject ;  and  the  custom,  if  it  existed  before,  was 
certainly  destroyed  by  the  union.  At  all  events  it  has 
not  been  observed  in  the  appointment  of  Bullard^  for 
before  the  union  the  custom  must  have  been  for  the 
parishioners  and  rector  of  each  parish  to  act  separately ; 
here  the  appointment  was  made  at  a  joint  vestry,  with 
the  additional  objection  that  the  rector  was  not  present, 
as  he  ought  to  have  been,  to  assist  in  deliberation.  His 
subsequent  assent  is  by  no  means  equivalent.  In 
Wilson  v.  M^Math  (i),  it  was  decided  that  the  rector  has 
a  right  to  preside  at  a  vestry ;  and  in  Rex  v.  Btdler  (c), 
it  was  held  that  if  a  presiding  o£Scer,  who  by  the  constitu- 
tion of  a  borough  formed  an  integral  part  of  an  elective 
assembly,  departed  from  it  after  the  meeting  had  been  re- 
gularly formed,  and  the  election  entered  upon,  but  be- 
fore it  was  completed,  an  election  made  after  his  depar- 
ture was  void.  So  in  Rex  v.  Bower  (rf),  where  a  charter 
directed  that  out  of  certain  persons  to  be  nominated  in 
a  particular  mode,  **  the  mayor,  aldermen,  bailiffs,  prin- 
cipal burgesses,  and  other  burgesses  and  inhabitants  of 
the  borough  for  the  time  being  (they  being  for  that  pur- 
pose congregated  and  assembled  together),  or  the  greater 


(a)  3  Eojtt  1 91* 


3  B  2 


{e)  8J?^/i389. 


1833. 


Hartlcy 
Cooke. 


part 


7S4p  cases  in  EASTER  TERM 

1SS3.  part  oFthem  as  should  be  so  congregated,  might,  by  the 
greater  part  of  the  voices  of  theiDi  so  assembled,  choose 
one  to  be  mayor  ;*'  it  was  held,  that  a  majority  of  each 
definite  body  must  be  present  in  order  to  make  a  valid 
election.  The  absence  of  the  rector  therefore  at  the 
vestry  by  which  Bullard  was  appointed,  is  a  conclusive 
objection  to  the  validity  of  his  appointment. 

CtEir.  adv.  vidL 

Tin  DAL  C.  J.  This  is  an  action  of  assault  and 
battery,  in  which  the  Defendants  jusufied,  in  one  of  the 
special  pleas,  that  the  Defendant  Cooke  was  one  of  the 
churchwardens  of  the  parish  of  SL  Mary  CdUchwrch 
Ijondon^  united  with  the  parish  of  St.  Mildreds  Potdiry 
in  London^  and  that  the  Plaintiff  on  the  day  on  which, 
&c.  being  Sunday^  wrongfully  and  improperly  .intruded 
himself  into  and  took  possession  of  the  parish  clerk's 
reading  desk  in  the  parish  church  of  the  said  parbhes 
so  united,  and  thereby  prevented  one  71  S.  Btdlardf 
who  was  the  parish  «clerk,  duly  appointed,  from  taking 
possession  of  the  reading  desk;  whereby  the  Plaintiff 
unlawfully  hindered  and  prevented  the  devout  celebra- 
tion of  the  -divine  service ;  and  because  the  Plaintiff  re- 
fused to  give  it  up.  Defendant  Cooke  as  churchwarden, 
and  the  other  defendant,  Payncj  in  his  aid,  gently  laid 
their  hands  on  Plaintiff  to  remove  him  from  the  reading 
desk,  &c.  In  another  special  plea  the  Defendants  justi- 
fied in  a  similar  manner  upon  the  ground  that  the 
Plaintiff  had  wrongfully  and  improperly  intruded  him- 
self into  and  taken  possession  of  the  reading  desk  of  the 
parish  clerk,  without  alleging  that  Btdlard  had  been 
duly  appointed  to  that  office.  To  these  pleas  and  to 
others  very  similar  in  substance,  the  Plaintiff  replied  the 
general  traverse,  de  iryuria,  &c.,  upon  which  the  issues 
were  joined. 

The  cause  was  tried  before  me  at  the  sittings  for 
London  after  last  Michaelmas  term,  when  the  jury  found 

a  verdict 
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a  verdict  for  the  Defendants ;  to  set  aside  which  verdict,      .1SS3. 
and  for  a  new  trial,  a  motion  was  afterwards  made  upon 
the  ground,  that  although  a  custom  may  have  existed  in 
each  of  the  parishes  of  St^  Mildreds  Poultry y  and  St.  Mary 
Cokchurchi  separately,  namely,  that  the  parish  clerk  of 
each  of  those  parishes  should  be  chosen  by  the  rector 
and  the  major  part  of  the  parishioners  in  each  parish ; 
yet,  by  the  union  of  the  two  parishes  under  the  22  Car.2. 
c.  11.,  such  custom  in  each  is  altogether  destroyed,  and 
the  common  law  right  of  appointment  by  the  rector 
must  prevail  in  its  stead ;  and  consequently  that  BuUard 
could  have  no  legal  right  to  the  office  of  parish  clerk  of 
the  united  parishes,    inasmuch   as   the  validity  of  his 
election  rested  upon  a  custom  which  had  already  ceased 
to  exist ;  but  that  the  Plaintifi^  who  was  nominated  and 
appointed  by  the  rector  of  the  united  parishes  to  fill  the 
office  before  Builard  was  elected,  must  be  held  to  have 
had  the  right  to  the  office  of  parish  clerk.     For  the  pur- 
pose, however,  of  determining  the  question  immediately 
before  the  Court,  namely^  whether  this  action  is  main- 
tainable, it  seems  to  us  sufficient  to  determine  the  latter 
point  only^  whether  Hartley  was  duly  appointed  to  the 
office  of  parish  clerk  ^  for  whatever  may  be  the  ob- 
jection to  Btdlar-d^s  election  to  the  office,  yet,  unless 
Hartley  was  the  real  parish  clerk,  he  has  no  right  of 
action.     For  if  Hartley  was  a  stranger,  who  had  intruded 
himself  into  the  leading  desk  of  the  parish  clerk  im- 
mediately before  the  celebration  of  divine  service,  where- 
by the  decent  and  proper  celebration  of  such  service 
would  be  prevented,  we  feel  no  doubt,  whatever,  but 
that  the  churchwardens  of  the  parish,  upon  his  refusal 
to  give  up  the  possession  of  the  desk,  might  justify  re^ 
moving  him  from  it  without  violence.      The  case  of 
Hawe  V.  Planner  (a),  appears  to  us  a  sufficient  authority 
to  this  point. 

(a)  I  Sawtd- 13. 

3  B  3  There 
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1855.  There  can  be  no  doubt,  after  the  evidence  given  at 

the  trial,  that  before  the  union  of  the  two  parishes 
in  1670|  there  was  a  custom  in  the  parish  of  &•  Mi/- 
dreds  PouUry^  and  a  similar  custom  in  the  parish  of 
&.  Mary  Colechurchj  that  the  parish  clerk  of  each 
paFish  should  be  chosen  by  the  rector  and  the  major 
part  of  the  parishioners ;  and  the  only  question  as  to  the 
validity  o{  Hartley^ s  appointment  becomes  this,  whether 
by  the  union  of  the  two  parishes,  by  the  statute  22  Car.^. 
c.  11.  5.6S.,  this  custom  in  each  parish  was  put  an  end 
to,  and  the  common  law  mode  of  nomination  by  the 
rector  interposed  in  its  stead. 

The  union  of  churches  (not  of  |>arisbes)  was  a  pro- 
ceeding by  no  means  unusual  at  common  law.  It  is 
laid  down  in  many  authorities,  and  particularly  in 
Bro.  Abr.  {^Appropriation^  Union  and  Consolidation)^  that 
where  two  churches  were  of  little  value,  and  unable 
to  support  their  charges,  they  might  be  united  and  con- 
solidated by  the  assent  of  the  ordinary,  tlie  patrons  and 
the  incumbent,  with  the  leave  of  the  crown ;  or  where 
the  church  was  vacant  at  the  time  of  the  union,  (which 
was  much  more  frequently  the  case,)  then,  by  the  assent 
of  the  patrons  and  the  ordinary,  and  the  licence  of  the 
crown:  such  an  union,  however,  consolidated  the 
churches,  not  the  parishes ;  it  neither  extinguished  the 
tithes  nor  a  modu$  for  them;  1  Salk.  165.;  but  as  to 
taxes,  duties,  rates,  reparations  of  the  church,  &c., 
tile  parishes  continued  distinct  as  before;  Hob. Rep*  67. 
In  giving  judgment  in  Reyncldson  v.  Blake  {a\  Mr, 
Justice  Poweil  says,  ^*  If  there  is,  after  the  union,  but 
one  church  and  one  benefice  (as  is  proved  before),  there 
can  be  but  one  advowson,  and  that  is  of  the  church  to 
wfiicA  the  union  is  made,"  and  this,  he  says,  ^^  agrees 
with  the  canon  law  from  which  the  doctrine  of  unions 
was  borrowed."     Lyndwood's  Provinc.  15.9.    **  By  union, 

(a)  I  Ld.  Rajm.  196. 

the 
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the  church  which  is  united  becomes  extinct,  and  of  the 
two  benefices  the  more  worthy  shall  be  retained."  So  that 
if  this  had  been  an  union  of  the  two  churches  at  common 
law,  independent  of  the  provisions  contained  in  the  statute 
of  Car.  2,,  then  would  the  church  of  St,  Mildreds  Poultry 
io  which  the  union  has  been  made,  have  been  considered 
as  the  church  or  benefice  which  was  retained,  the  church 
of5^  Mary  Colechurch  being  extinct ;  but  the  parishes 
of  St.  Mildreds  Poultry  and  St.  Mary  Colechurch  would 
have  continued  parishes  as  before,  having  one  parish 
church,  one  incumbent,  one  parish  clerk;  but  having 
all  the  rights  which  were  before  vested  in  the  parish- 
ioners of  each  parish,  and  which  were  capable  of  being 
still  exercised,  preserved  in  full  force :  separate  tithes, 
separate  moduses,  separate  poor  rates,  separate  propor- 
tions of  church  rate,  separate  officers  :  and  under  these 
circumstances  it  seems  difficult,  on  any  legal  principle,  to 
lay  it  down,  that  the  union  of  the  two  churches  had  de^ 
prived  the  parishioners  of  either  parish  of  the  right  of  elect- 
ing the  parish  clerk  which  they  before  possessed :  or  at  all 
events,  that  the  union  of  the  two  churches  should  i/e- 
prive  the  parishioners  of  St.  Mildreds  Potdtry,  of  the 
right  which  they  before  possessed  of  electing,  together 
with  the  rector,  the  parish  clerk  who  was  to  officiate  in 
the  same  identical  church,  and  the  same  identical  read- 
ing desk  in  which  he  performed  the  duty  before  the 
union.  Unless,  however,  the  parishes  of  St.  Mildreds 
Poultry  were  so  deprived,  and  the  common  law  right 
vested  in  the  rector,  the  appointment  of  Hartley  by  the 
rector  would  have  been  bad  if  this  had  been  an  union  at 
common  law. 

The  question,  however,  does  not  rest  upon  the 
nature  and  eiFect  of  an  union  at  common  law,  but 
upon  the  construction  of  the  statute  of  22  Car. 2.  ell. 
under  which  such  union  was  made.  The  sixty-third 
section  of  that  statute,  after  enacting  ^'  that  the  fifty- 

3  6  4  one 
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1889*  one  parishes  wilhin  the  city  therdbafier  mcQtioDcdy 
ihail  remain  and  continue  as  theretofore  they  wece,"  pro- 
ceeds to  enact  ^*  that  the  several  parishes  hereafter  men- 
tioned shall  be  respectiveiy  united  into  one  parish  in 
manner  heveafter  following,  that  is  to  say,  (amongst 
others)  the  parishes  of  iS^.  Mildreds  PouUrjf^  and  SL 
Mary  Colechurch^  shall  be  united  into  one  padsb,  and 
the  church  heretofore  belonging  to  the  said  parish  of 
St^  Mildreds  PoiAtry  shall  be  the  parish  cburcb  of  the 
said  pavbhes  so  united."  By  the  seventy-first  section 
the  site  oil  the  oh«rch  of  St.  Mary  Colechurdij  and  the 
materials  thereof  remaining  in  die  said  site,  are  given 
and  settled  on  the  company  of  mercers  for  the  purpose 
of  building  a  free  school-  thereon.  And  that  the  efaurdi 
which  remained  was  considered  as  that  toxtthick^e  union 
was  made^  appeara  clearly  from  the  sixty^itii  section, 
where  it  is  enacted  that  the  plate  and  goods  belonging 
to  the  church  wardens  of  the  parishes  whose  churches  are 
burnt  down  and  not  tO'  be  rebuilded,  shall  be  enjoyed  by 
the  churchwardens  of  the  parishes  of  those  churches  to  be 
rebuilded,  ^'  wkereunto  ike  other  churches  bttmt  dawn  are 
united  by  this  act,  to  the  use  of  the  said  churches  and 
parishes  respectively."  The  union  therefore,  created  by 
the  act, -was  not  simply  an  union  oi  dmrAes  »s  that 
which  was  known  to  the  common  law,  but  in  the  very 
terms  of  the  act,  an  union  of  parishes  ;  and  if  the  legb- 
lature  bad  rested  there,  it  might  have  created  a  di£5culty 
as  to  thie  cpntiimance  of  a  custom  which  existed,  before 
the  union  in  each  separate  parish ;  but  it  appears  to  os 
any,  difficulty  oC  that  natufe  ia^  prevented  by  the  sixty* 
eighth  section  of  the  act,  by  which  it  is  enacted-  *^  that 
notwithstanding  such  union  as  aforsaid,  each  and  every 
of  the  partabes  so  united,  as  to  all  rates,  taxes,  parochial 
rigklSy  i^ai^esaad  duties,  and  all  other  privilt^jes^  tiber- 
ties  and  respects  whatsoever,  other  than  what  are  Iwe- 
inbefore /^entloned  aad  spe(iified,  shall  continue  and  re- 
main 
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roaiD  distinct,  and  as  heretotbre  they  were  before  the  1883. 
making  of  the  present  act."  As  therefore,  before  the 
union  of  the  two  parishes,  there  was  in  the  parish  of 
St,  Mildreds  Potdtry^  a  right  belonging  to  the  parish- 
ioners to  join  with  the  rector  of  the  parish  in  the  elec- 
tion of  a  parish  clerk  of  such  parish ;  and  as  by  the 
act,  the  church  of  St.  Mildreds  PouUry  is  the  church' 
vhich  remains,  and  consequently  that  to  which  the  union 
is  made ;  this  parochial  right  is  preserved  and  must  still 
continue,  unless  it  is  one- of  those  particularly  mentioned 
and  specified  in  the  act :  there  is,  however,  no  mention 
or  specification  of  this  right,  and,  consequently  no  reiw 
son  why  it  should  have  been  abolished  by  the  union. 
Indeed  the  union  contemplated  by  the  statute  is  just  as 
perfect  whether  the  parish  clerk  performing  the  duty  in 
the  church  of  St.  Mildreds*  Poidt^y  to  which  the  church 
of  St.  Mary  Colechureh  has  been  united,  is  appointed  by 
the  rector  alone^  or  by  the  rector  and  the  majority  of 
the  parishioners  in  both  parishes,  er  by  the  rector  and 
the  majority  of  the  parishioners  in  the  parish  of  St. 
Mildreds  Poultry^  We  by  no  means  intend  toes&press 
any  opinion  that  the  election  by  the  rector  and'  the  ma- 
jority of  the  parishioners  in  the  two  parishes^  assembled 
in  their  united  vestry,  is  not  the  more  proper  mode  of 
election.  Such  a  mode  appears  to  have  taken  place  im- 
mediately after  the  union  was*  made,  and  seems  more 
entirely  to  preserve  the  parochial  rights  of  both  parishes. 
But  as  it  is  not  necessary  for  us  to  decide  this  point  on 
the  present  occasion,  we  hold  it  sufficient  to  say  that  the 
appointment  of  HarUey^  being  made  by  the  riector  alone 
without  the  concurrence  of  the  majority  of  the  parish- 
ioners of  the  parish  of  St.  Mildreds  Poultry^  is  a  void 
appointment,  and  consequently,  nnder  the  circumstances 
of  this  case^  that  be  cannot  support  the  present  action 
of  trespass. 

Judgment  for  Defendants. 
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JprU  30.  AlRETON  V.  DaVIS. 

X.  A  warrant  rp HE  PlaintiflT  sued  the  Defendant)  «heriff  of  Essex,  for 
noTfil^wir*  neglect  of  duty  in  the  execution  of  a  writ  ofyfc/2r^issued 
•lunt  to  3  G.4*  by  the  Plaintiff  against  one  John  Barker^  indorsed  to  levy 

e.  39.  /.  %.  !•  i^i^  Q^  The  declaration,  after  alleging  the  delivery  of 
Dot  void  gene-  1  j 

rally,  but  only  the  writ  to  the  sheriff  in  the  usual  form»  proceeded  as 
as  against  an  follows:  "By  virtue  of  which  said  last  mentioned 
sT^d'com-  *^"^>  ^®  Defendant,  so  being  sheriff  of  the  said  county 
mission  of  of  Essex  as  aforesdd,  afterwards  and  before  the  time  ap- 
^^^'^^Th^^*  pointed  for  the  return  of  the  said  last  mentioned  writ, 
sheriff  is  liable  ^o  ^^^  on  the  16th  day  oijune^  at,  &c.,  seized  and  took 
to  an  action  in  execution  divers  goods  and  chattels  of  the  said  J. 
under  a  ^  fy  ^°^^^  of  great  value,  to  wit,  of  the  value  of  the  monies 
with  reason-  SO  indorsed  on  the  said  last  mentioned  writ,  and  directed 
able  expe-        ^  j^  levied  as  last  aforesaid ;  and  remained  and  ctffl- 

tinued  in  possession  of  the  said  last  mentioned  goods 
and  chattels  for  divers  long  spaces  of  time,  to  wit  from 
the  16th  day  of  June  in  the  year  aforesaid,  until  the 
1st  day  of  August  then  next  ensuing,  and  from  thence 
until  the  said  «/.  Barker  committed  a  certain  act  of 
bankruptcy  as  hereinafter  mentioned,  the  said  siuns  of 
money  so  indorsed  on  the  said  last  mentioned  writ,  and 
directed  to  be  levied  as  last  aforesaid,  during  all  that 
time  remaining  unpaid  to  the  said  Plaintiff,  to  wit,  at, 
&c.  And  the  Plaintiff  further  siud  that  duriog  any 
part  of  the  time  last  aforesaid,  the  Defendant  as  such 
sheriff  as  aforesaid,  could  and  might  and  ought  to 
have  sold  the  said  last  mentioned  goods  and  chattelsf 
under  and  by  virtue  of  the  said  last  mentioned  writ, 
and  to  have  raised  thereout  the  monies  indorsed  on  the 
said  last  mentioned  writ,  and  directed  to  be  levied  as 
last  aforesaid,  ready  to  have  been  paid  to  the  PlaiBtiff 

OB 
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on  the  return  of  the  said  last  mentioDed  writ,  to  wit, 
at,  &C.     Yet  the  Defendant  so  being  sheriff  of  the  said 
county  of  Essex  as  aforesaid  not  regarding  the  duty  of 
his  office  as  such  sheriff,  but  contriving  and    unjustly 
and    wrongfully    intending    to    injure,   prejudice,   and 
aggrieve  the  said  Plaintiff  in  that  behalf,  and  to  deprive 
him  of  the  money  so  indorsed  on  the  said  last  mentioned 
writ,  and  directed  to  be  levied  as  last  aforesaid,  and  of 
the  means  of  obtaining  the  same,  wilfully  neglected  the 
execution  of  his  office,  and  fraudulently  and  wrongfully, 
and  without  the  consent  of  the  Plaintif!^  forbore  to  sell 
the  said  last  mentioned  goods  and  chattels  of  the  said 
J.  Barker^  from  the  said  1 6th  day  of  June  in  the  year 
aforesaid,  until  the  said  1st  day  of  August  then  next  fol« 
lowing,  and  from  thence  until  afterwards  and  before  the 
return  of  the  said  last  mentioned  writ  the  said  J.  Barker 
committed  a  certain  act  of  bankruptcy,  whereupon  he 
the  said  Jl  Barker  was  afterwards  and  before  the  return 
of  the  said  last  mentioned  writ  declared  a  bankrupt, 
under  and  by  virtue  of  the  statute  then  in  force  con- 
cerning  bankrupts.     By  means  whereof  the  said  last 
mentioned  goods  and  chattels  so  being  in  the  hands  of 
the  sheriff  as  aforesaid,  under  and  by  virtue  of  the  said 
]ast*mentioned  writ,  unsold,  then  and  there,  to  wit,  from 
the  time  of  the  committing  of  the  said  act  of  bankruptcy, 
ceased  to  be  the  goods  and  chattels  of  the  said  J.  Barker^ 
and  then  and  there  became  and  were  unavailable  for 
the  purpose  of  levying  thereout  the  said  sums  so  in- 
dorsed on  the  said  writ  and  directed  to  be  levied  as 
last  aforesaid,  whereby  the  Plaintiff  was  hindered  and 
prevented  from  having   the  same  sold   under  and  by 
virtue  of  his  said  last-mentioned  writ,  as  he  otherwise 
might  and  would  have  had :  by  means  of  which  said 
last*mentioned  premises  the  Plaintiff  had  been  and  was 
not  only  greatly  injured  and  deprived  of  the  benefit  of 
his  said  last-mentioned  writ,  and  of  the  means  of  ob- 
taining 
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taining  the  said  last-mentioned  monies  indorsed  on  the 
said  last-mentioned  writ,  and  directed  to  be  levied  as 
last  aforesaid,  and  which  were  still  wholly  unpaid  as  last 
aforesaid,  and  was  likely  to  lose  the  same,  but  had  also 
been  put  to  great  costs  and  expenses  in  and  about  en- 
deavouring to  compel  the  Defendant  to  make  a  return 
to  the  said  last-mentioned  writ,  and  to  pay  the  monies 
so  indorsed  on  the  said  writ,  and  directed  to  be  levied 
as  last  aforesaid,  amounting  to  a  further  large  sum  of 
money,  to  wit,  the  sum  of  100/." 

There  were  likewise  counts  for  a  false  return  of  nuUa 
bona. 

It  appeared'  at  the  trial  that  the  Jl.Ja.  had  been  issued 
en  the  16th  of  June  1831,  on  a  judgment  entered  up  in 
the  Court  of  King's  Bench  two  days  before,  under  a 
warrant  of  attorney  given  by  Barker  to  the  Plaintiff  the 
l'9th  of  January  1829.  The  sheriff  seized  Barker^s 
goods  on  the  16th  o(  June^  when  there  was  sufficient 
property  on  the  premises  to  satisfy  the  Plaintiff's  debt 
But  he  never  proceeded  to  a  sale,  although  called  on  to 
do  so  by  a  letter  from  the  Plaintiff's  attorney  on  the 
39th  of  July.  And  Barker  carried  on  his  business  of  a 
brewer  as  usual,  the  sheriff's  man  being  very  litde  in 
sight  On  the  5th  of  October  a  coramisfrion  of  bankrupt 
was  issued  against  Barker.  On  the  Sd  of  November  the 
Plaintiff  ruled  the  Defendant  to  return  the  writ  o(  Ji,fa., 
when  the  Defendant,  having  applied  in  vain  to  the  Plain- 
tiff and  to  Barker's  assignee  for  an  indemnity,  obtained 
from  the  Court  of  King's  Bench  time  till  the  2d  day  of 
Hilary  term  1832,  to  return  the  writ,  upon  an  under- 
taking to  pay  into  Court  the  amount  indorsed  on  the 
writ  On  the  9th  of  January  1832  the  Defendant, 
liaving  obtained  an  indemnity  from  Uoydy  Barker's 
assignee,  returned  nulla  bona;  whereupon  on  the  28th 
o(  January  the  Plaintiff  obtained  a  rule  nisi  to  attach  the 
Defendant  for  not  paying  the  money  into  Court,  pursu- 
ant 
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ant  to  .bis  undertaking;  ,and  the  Defendant  obtained  a 
rule  nisi  to  discharge  such  undertaking.  Both  these 
rules  were  discharged,  upon  the  Defendant  giving  a  new 
undertaking  to  pay  the  jnoney  into  Court  in  a  fortnight ; 
and  the  Plaintiff  then  commenced  the  present  action. 

The  Defendant  gave  in  evidence  the  commission 
against  Barker,  but  his  proof,  as  to  the  act  of  bank- 
ruptcy and  petitioning  creditor's  debt,  was  such  that  the 
jury  found  there  was  no  good  petitioning  creditor's  debt; 
no  act  of  bankruptcy  subsequent  to  the  17th  of  June ; 
and  that  the  sheriff's  delay  was  unreasonable;  and 
gave  a  verdict  for  the  Plaintiff  on  the  count  above  set 
forth,  which 


1888. 


Jones ^Serjt.  obtained  a  rule  nisi  to  set  aside,  as  against 
evidence  and  obtained  by  surprise;  contending,  more- 
over, that  a  new  trial  should  be  had,  because  there 
was  no  proof  of  the  Plaintiff  having  filed  the  warrant  of 
attorney  under  which  the  J^.Jh.  issued;  8  G.  4.  c.  39.; 
and  that  there  was  no  precedent  for  such  a  count  against 
the  sheriff  as  that  on  which  the  Plaintiff  had  obtained 
his  verdict,  the  proper  course  being  to  compel  a  sale  by 
writ  of  venditioni  exponas. 

Wilde  Serjt.  shewed  cause.  As  to  the  form  of  action, 
it  is  clear  from  Doker  v.  Hosier  {a)  that  a  sheriff  can- 
not justify  keeping  possession  of  goods  seized,  in  ease  of 
the  debtor  and  to  the  loss  of  the  creditor.  Bac,  Abr. 
Skerif.li.;  Dalton,  Office  of  Sheriff,  103.  109.  And 
Carlile  v.  Parkins  (fi)  is  a  conclusive  authority  that  thJ3 
action  lies. 

The  Court  assenting  to  this, 

Wilde  proceeded  to  the  objection  on  the  warrant  of 
attorney.     By  the  3  G.  4.  c.  39.  s.  2.  it  is  enacted  "  that 


{a)  %  Bingbm  479. 


(b)  sSiark.i^z* 
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if  at  any  time  after  the  expiration  of  twenty-one  days 
after  the  execution  of  soch  warrant  of  attorney,  a  com- 
mission of  bankrupt  shall  be  issued  against  the  person 
who  shall  have  given  such  warrant  of  attorney,  Uien 
and  in  such  case,  unless  such  warrant  of  attorney  or  a 
copy  thereof  shall  have  been  filed  within  twenty-one 
days  from  the  execution  thereof,  or  unless  judgment 
shall  have  been  signed  or  execution  issued  on  such 
warrant  of  attorney  within  the  same  period,  such  war- 
rant of  attorney  and  the  judgment,  and  the  execotion 
founded  thereon,  shall  be  deemed  fraudulent  and  void 
against  the  assignees  nnder  such  commission;  and  such 
assignees  shall  be  entitled  to  recover  back  and  receive 
(or  the  nse  of  the  creditors  of  such  bankrupt  at  larger 
all  and  every  the  monies  levied  or  efiects  seized,  under 
and  by  virtue  of  such  judgment  and  execution."  A  war- 
rant not  filed  within  twenty-one  days  is  not  generally 
void,  but  void  only  as  against  an  assignee  Bnder  a  valid 
commisMon  of  bankruptcy.  And  if  there  was  no  petition- 
ing creditor's  debt,  Ucyd  is  not  assignee.  At  all  events^ 
as  it  is  to  be  assumed  that  a  party  has  acted  according  to 
law  till  the  contrary  is  proved,  it  is  fbr  those  who  otgect, 
to  prove  the  omission :  as  in  cases  of  annuity,  the  party 
who  objects  the  want  of  enrolment  is  bound  to  prove 
it.  Hoe  V.  Mason  {a\  Doe  v.  Bingham  (6),  Mtt^t  v. 
Drummond  (c). 


Jones  and  Stephen  Serjts.  in  support  of  the  rule. 

Unless  this  warrant  of  attorney  were  filed,  the  Plaintiff 
has  no  title  to  sue ;  and  though,  as  against  a  party  who 
gives  a  warrant,  the  Court  may,  till  the  contrary  is 
proved,  assume  it  to  have  been  properly  filed,  such  an 
assumption  is  not  allowable  against  the  sheriff,  or  any 
third  party,  but  the  Plaintiff  must,  as  in  all  other  cases, 


(a)  3  Campb,  7. 

\b)  4B.&  Aid.  6y%. 


(e)  10  5.  Gf  C.  IS3' 


e$ 
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establish  a  clear  tide  to  sae.  In  cases  on  the  annui^ 
act  the  assamption  of  enrolmeot  operates  only  against 
those  who  have  granted  the  annuity. 

As  to  the  form  of  action,  the  sheriff  has  the  whole 
time,  between  the  delivery  and  return  of  the  writ,  to 
obey  it,  and  within  those  termini  he  cannot  be  guilty  of 
delay.  It  were  hard  that  he  should  be  subject  to  this 
action,  and  also  to  applications  to  the  Court  for  a  ven* 
ditioni  exponas. 

TiNDAL  C.  J.,  —  after  expressing  his  approbi^tion  of 
the  verdict  as  to  the  questions  of  fact,  —  upon  the  objec- 
tion that  there  was  no  proof  of  the  Plaintiff's  warrakit  of 
attorney  having  been  filed  within  twenty-one  days  of 
its  execution,  said,  Unless  the  Defendant  shews  that 
I4c9fd^  was  l^gaUy  the  assignee  of  Barketf  he  cannot 
raise  the  point.  It  appears  to  me  that  a  warrant  of  at* 
tomey,  not  filed,  is,  still,  only  void  as  against  an  assigpee 
under  a  valid  commission ;  here  there  was  no  petitioor* 
ing  creditor's  debt  to  support  the  commission  against 
Barker,  and,  therefore^  the  sheriff  cannot  defend  himr- 
self  under  the  title  of  the  assignee. 


19B8. 


Park,  Gaselee,  and  Alderson  Js.  concurrii^  in 
this,  and  also  that  on  the  other  questions  the  verdict 
should  not  be  disturbed,  the  rule  was 

Discharged. 
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The  copy  of  TN  May  18S1  the  Raindff  had  obtained  from  one 
a  warrant  of  Pearson  a  warrant  of  attorney  to  enter  up  jadgment 
with  the  affi-  against  Pecn^soti  for  150^.,  and  this  warrant  was  con- 
davit,  filed  ditioned   for  the  payment  of  72/.  by   Pearson  to  the 

nn  M    .  .^      Plaintifi.  by  four  instalments,  in  four  months. 
30,4.  f.39.,  '  y  . 

vh  as  against         The  Defendant  gave  the  Plaintiff  a  guaranty  for  the 

the  party  j^g  payment  of  these  instalments. 

filing  It,  good  "^ 

evidence  of  The  first  and   second   instalments   were  paid,  oat 

the  original,  Pearson  having  made  default  in  the  third  instalment, 
of  coUatio^     ^"^  ^  -commission  of  bankrupt  having  been  issued  against 

him,  the  Plaintiff  sued  the  Defendant  on  bis  guaranty. 
The  defence  was,  that  on  the  1st  of  September  1851 
the  Plaintiff  had  issued  a  Ji^fa,  against  Pearson's  eflfects 
for  the  third  instalment,  but  instead  of  selling  the  goods 
seized  under  the^^a.  had,  without  the  Defendant's 
consent,  given  Pearson  time  by  taking  another  warrant 
of  attorney  from  Pearson  and  one  Fumeauxj  for  the 
balance  due  from  Pearson^  and  some  other  small  sums, 
in  all  62/.,  payable  by  monthly  instalments  of  14/.  each, 
upon  which  warrant  he  afterwards  entered  up  yoAg- 
ment. 

1  b  establish  this,  the  Defendant,  after  proving  notice 
to  the  Plaintiff  to  produce  the  original  warrant  of  at- 
torney executed  by  Pearson  and  Fumeauxy  gave  in  evi- 
dence a  copy  filed  by  the  Plaintiff  on  the  20th  of  Sep' 
tember  18S1,  under  the  provisions  of  the  statute  :3  G.  4. 
c.  39.,  and  also  the  afiidavit  of  its  being  a  true  copy, 
filed  at  the  same  time.  The  signature  of  this  affidavit 
was  proved  ;  but  no  other  proof  was  given  that  the  copy 

filed  was  a  true  copy  of  the  original  warrant  of  attorney, 

or 
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or  that  any  search  had  been  made  at  the  proper  office 
for  the  original  warrant 

It  was  objected  on  the  part  oF  the  Plaintiff  that  the 
copy  ought  not  to  be  received  in  evidence,  but  Tindal 
C.  J.  admitted  it,  subject  to  a  motion  on  the  point ;  and 
a  verdict  having  been  found  for  the  Defendant, 

Coleridge  Setjt  obtained  a  rule  nisi  to  set  it  aside,  on 
the  ground  above  stated. 

Talfburd  Seijt.  who  shewed  cause,  contended  that 
the  copy  filed  according  to  the  provisions  of  3  t?.  4^ 
c.  39.,  became  a  species  of  duplicate  original,  and  was 
admissible  in  evidence  like  any  other  record. 

JVilde  Seijt.  and  Coleridge  in  support  of  the  rule. 
By  rule  M.  42  G.  3.,  the  original  warrant  of  attorney 
must  be  filed  when  judgment  is  signed.  And  judgment 
having  been  signed  upon  the  warrant  in  question,  the 
Defendant  had  the  means  of  producing  the  original 
from  the  proper  office^.  ..the  copy  therefore  ought  not 
to  have  been  received ;  at  all  events  not  till  proof  of 
search  and  failure  to  find  the  original. 

Tindal  C.  J.  If  a  party  thinks  proper  to  avail  him- 
self of  the  provisions  (^  3  G.  4.  c.  39.,  to  file  a  copy  of 
the  warrant,  that  ,copy  is  evidence  against  him.  The 
object  of  the  legislature  was,  to  prevent  him  from  saying 
there  was  any  thing  there,  not  in  the  original.  I  infer 
that,  from  the  language  of  the  second  section,  which 
provides  that  the  warrant  of  attorney  shall  be  deemed 
void,  *^  unless  such  warrant  of  attorney,  or  a  copy  there^ 
of,  shall  have  been  filed  as  aforesaid." 


1833. 


Stlvebter 
Anthony. 


Park,  Gaselee,  and  Alderson  Js.  concurring,  the 

role  was 

Dischatged« 
Vol.  IX.  3  C 
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May  7.      CowPER  and  Another,  Executors  of  Nash,  r, 

GoDMOND,  Clerk. 


In  tn  action     HTHIS  was  an  action  of  assttmpsit  for  money  had  and 

for  money  received,  and  was  brought  to  recover  the  balance  of 

bad  and  re-  '  «       ,  1  r  • 

ceived,  to  re-    the  consideration  money  for  the  purchase  of  a  cerum 

cover  tJie  con-  annuity.    The  Defendant  had  pleaded,  first,  noa  «• 

tideration  .  «,  •^  •   >< 

money  of  a      iU^pstt  g  secondly,  non  assumpsit  infra  sex  annos. 

void  annuity.        At  the  trial  before  Tindal  C.  X,  London  sittings  after 

where  the  Michaelmas  term,  18S2,  a  verdict  was  found  for  ihc 
annuity  waa  '  '  . 

granted  more    Plaintiffs  for  the  balance  claimed,  subject  to  the  opmion 

than  tiz  yeart  ^f  ^j^^  Court  on  the  following  case ;  — 

tion  brought,        ^y  *  certain  indenture  produced  by  the  Plaintifi, 

but  was  bearing  date  on  the  31st  day  o(  May,  1824,  an  annuity 

treated  by  the  ^^  g^.^  ^^  granted  by  the  Defendant  for  his  life,  to 

grantor  as  a  t^  j 

subsisting  an-    Andrew  John  Nash  and  George  Augustus  Nash :  the  con- 

nuity  within  sideration  paid  for  the  same  was  1999/.  The  annuity 
although  sub-  ^^^  further  secured  by  a  warrant  of  attorney  and  judg- 
iequently  ment  thereon  for  the  sum  of  4OO0/.,  which  were  set  forth 
avoided  at  hit   .^  ^^       ^^  ^f  ^j^^  annuity. 

instance,  °  ;  iti-rvrj. 

Held,  that  the       The  mdenture  was  duly  executed  by  the  Defenoant, 

statute  of  and  the  consideration  money  paid  by  the  grantees.  An 
not  beein  to  error  was  committed  in  the  memorial,  by  stating  the 
run  until  the    amount  of  the  annuity   to  be  257/.  instead  of  237/* 

annuity  had      Payments  were  made  on  account  of  the  annuity  in  the 

been  avoided.  .1 

year    1829,   but   not  after.     Writs   of  execution  and 

sequestration    upon   the  judgment  mentioned   in  the 

annuity  deed  were  sued  out  in   1829,  to  recover  the 

arrears  in  that  year,  and  the  vicarage  of  the  Defendant 

was  sequestrated,  and  his  goods  and  chattels  taken  in 

execution.     Evidence  was  offered  at  the  trial  on  the  part 

of  the  Plaintiffs,  that  the  said  writs  of  sequestration 

and 
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and  execution  were  sued  out  at  the  request  of  the  De- 
fendant. 

In  Michaelmas  term  1830,  the  Defendant  obtained  a 
rule  in  the  Court  of  King's  Bench,  for  setting  aside 
the  warrant  of  attorney  and  judgment,  and  the  writs  of 
execution  and  sequestration,  on  the  ground  of  the  defect 
in  the  memorial  of  the  annuity,  on  the  following  terms ; — 
"  upon  payment  of  all  the  costs  of  the  judgment  and  exe- 
cution of  the  sequestration,  and  of  the  application  by  the 
Defendant." 

The  Plaintiffs  were  the  executors  of  Andrew  John 
Nashj  who  survived  George  Atigustus  Nash  his  co- 
grantee  ;  and  they  sought  to  recover  by  this  action  the 
balance  of  the  consideration  money  originally  paid  for 
the  annuity. 

The  annuity  deed  was  put  in  evidence  upon  the  trial 
uncancelled. 

The  questions  for  the  opinion  of  the  Court  were, 
first,  whether  the  statute  of  limitations  was  an- answer 
to  the  action ;  secondly,  whether  the  Plaintiffs  were 
entitled  to  recover,  the  annuity  deed  being  uncancelled. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  entitled  to  maintain  the  action,  the  verdict  was  to 
stand  for  the  Plaintifis. 

If  the  Court  should  be  of  opinion  the  action  was  not 
maintainable,  a  nonsuit  was  to  be  entered. 


1833. 


COWPSR 
GODMOND. 


Wilde  Serjt.  for  the  Plaintifis.  First,  if  the  cause  of 
action  arose  at  the  time  when  the  deed  was  executed, 
it  may  be  admitted  that  this  action  would  be  barred 
by  the  statute  of  limitations.  But  the  Plaintifis  and 
their  testator  had  no  cause*  of  action  until  Michaelmas 
term  1830,  when  the  grantor  had  elected  to  avoid  the 
annuity.  Where  a  contract  for  an  annuity  has  become 
void  from  a  defect  in  the  memorial,  it  does  not  lie  with 
the  grahtee  to  rescind  the  contract  and  avoid  the  secu- 

S  C  2  rity 
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1833. 


COWPER 
OODMOND. 


rity  given,  at  his  option  :  nor  can  be  maintain  an  actioii 
for  money  had  and  received,  to  recover  back  the  consi- 
deration money,  unless  the  grantor  has  done  an  act  by 
which  he  treats  the  annuity  as  void.  Weddell  v.  Lynam 
and  Jones,  {a)  The  principle  of  that  case  was  recog- 
nized in  Waters  v.  Mansell{b)\  and,  subsequently,  in 
Davis  executrix  of  Griffiths  v,  Bryan,  [c)  The  inference 
from  these  cases  is,  that  the  objection  lies  only  in  the 
mouth  of  that  party  for  whose  protection  the  formalities 
required  by  the  annuity  acts  were  prescribed  ;  and  that, 
if  he  choose  to  treat  the  contract  as  a  legal  one,  the 
grantee,  who  is  bound  to  see  that  the  deeds  are  properly 
executed  and  enrolled,  shall  not  be  permitted  to  object 
This  contract  was  treated  by  the  Defendant  as  a  subsist- 
ing contract  until  1850;  the  grantee,  therefore,  was 
precluded  from  questioning  its  validity  until  that  time, 
and  could  not  have  brought  this  action  for  the  consider- 
ation money.  Then,  the  cause  of  action  did  not  arise 
before  that  time,  and  the  statute  of  limitations  does  not 
apply.    < 

Walker  v.  Liscaray  (d)  will  be  cited  to  shew  that  the 
cause  of  action  arose  at  the  time  of  the  original  contract 
There  the  annuity  was  granted  in  1801,  and  set  aside  in 
1805,  for  a  defect  in  the  memorial.  An  action  was 
brought  to  recover  the  consideration  money.  The 
grantor  having  become  bankrupt  and  obtained  his  cer^ 
tificate,  after  the  grant,  but  before  the  annuity  was  set 
aside,  it  was  held  by  Lord  Ellenborough  that  the  annuity, 
having  been  set  aside,  must  be  considered  as  if  it  had 
never  existed;  that  the  Plaintiff's  title  to  the  money 
was  by  relation,  from  the  time  it  was  paid  on  the  void 
consideration,  and  that  his  right  having  preceded  the 
bankruptcy,  the  certificate  was  a  bar.      [Tindal  C.  J* 


{a)  1  Esp.  309. 

(A)   3  Taunt,  s^' 


(c)  6B.^C,6si> 
Id)  6  Ejp.  98. 


That 
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That  case  is  at  variance  with  all  the  others  as  cited.]  It 
does  not  appear  ivhat  else  might  have  taken  place  be- 
tween the  parties.  The  case  is  reported  very  briefly, 
and  was  not  afterwards  brought  before  the  Court. 

But  supposing  the  present  case  to  fall  prima  facie 
within  the  statute  of  limitations,  payments  have  been 
made  within  six  years  on  account  of  the  annuity.  This 
was  always  suflScient  before  the  9  G.  4.  c.  14?.,  and  the 
first  section  of  that  act  provides  that  nothing  therein 
contained  shall  take  away  the  effect  of  payments,  &c. 

Upon  the  second  point,  that  the  annuity  deed  was 
produced  at  the  trial  uncancelled,  it  is  sufficient  to 
observe,  that,  as  all  the  securities  for  an  annuity  consti' 
tute  but  one  assurance,  the  consideration  fails  upon  the 
avoi^dance  of  any  one  of  them.  The  grantee  has  a 
right  to  have  his  assurance  entire,  or  to  have  his 
money  returned.  Chavmer  v.  Whaley  (a),  Sairfield  v. 
Gondand.  {b) 


183S. 


COWPER 

Vm 

OOD^ONl). 


Jones  Serjt.,  conirdy  did  not  insist  on  the  second  point; 
but,  conceding  that  the  grantee  could  not  proceed  until 
the  grantor  had  elected  to  avoid  the  annuity,  contended, 
nevertheless,  that  the  period  of  limitation  commenced 
from  the  payment  of  the  consideration  money.  The  ac- 
tion was  brought  for  money  had  and  received.  Then,  when 
was  the  money  received  ?  At  the  date  of  the  void  securi- 
ties. It  is  true  that  the  grantee  could  not  bring  this  action 
until  the  contract  had  been  treated  by  the  grantor  as  an 
invalid  contract  of  annuity ;  but,  from  the  time  of  the 
grantor's  electing  so  to  treat  it,  the  consideration  money 
became,  by  relation,  money  had  and  received  to  the 
grantor's  use  from  the  original  time  of  payment  Walker 
V.  Liscaray,  The  present  action  is  only  maintainable 
pn  the  ground  that  there  never  was  a  contract  of  annuity. 


[a)  3  Eastf  500. 


3  C  3  {^Alderson 
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COWPSR 

V, 

OODMOND. 


i4lderson  J.  In  Murray  v.  Tke  East  India  C(mpami{a\ 
which  was  an  action  by  an  administrator  upon  a  bill  of 
exchange,  payable  to  the  testator,  but  accepted  after  bis 
death,  it  was  held,  that  the  statute  of  limitations  b^o 
to  run  from  the  time  of  granting  the  letters  of  adminis^ 
tion,  and  not  from  the  time  the  bills  became  doe, 
there  being  no  cause  of  action  until  there  was  a  party 
capable  of  suing.]  Here  it  was  the  fault  of  the  grantee, 
that  he  wqs  unable  to  sue  until  the  grantpr  had  elected. 
It  was  his  duty,  either  to  see  that  the  memorial  vas 
perfected,  a  duty  cast  upon  him  by  the  annuity  acts;  or 
to  have  given  the  grantor  notice  that  the  securities  were 
invalid,  and  to  have  demanded  a  fresh  security.  That 
circumstance  distinguishes  the  present  case  from  Murray 
y.  The  East  India  Company^  and  brings  it  within  theprin* 
ciple  laid  down  in  Hewett  v.  Young,  {b)  There  the 
statute  was  held  to  run  from  the  time  when  the  De- 
fendant, who  was  employed  by  the  Plaintiff  to  lay  out 
money  upon  good  security,  took  a  bad  security ;  and 
not  from  the  Ume  when  the  insufficiency  was  discovered 
by  the  Plaintiff. 

Then,  the  payments  on  account  of  the  annuity,  in 
1829,  are  not  sufficient  to  take  the  case  out  of  the  statute. 
These  payments  were  made  diverso  intuitu^  on  account 
of  a  supposed  contract  of  annuity.  They  cannot  there- 
fore avail  in  an  action  for  money  had  and  received, 
which  is  brought  on  an  implied  contract  of  a  different 
nature,  and  to  which  the  payments  had  no  reference. 


TiNDAL  C.  J.  The  second  point  has  been  very  pro- 
perly abandoned;  and  the  only  question  remaining  is, 
whether  the  plea  of  the  statute  of  limitations  is  a  bar  to 


(a)  s  B.  <sf  jf,  %o4. 

(6)  $  B,l*^  C*  %S9'  and  see 
Battley  and  AnQtber  v.  Faulkner 
4Uid   Another^  $  M.iSf  A.  a88. 


Short  y.  M^Cartfyt  Ibid.  6%6. 
Bro<um  v.  Hov/ardf  %  B,^B* 
73.  and  fFbitcAead  Ym  Howard, 
Ibid.  37  a. 

an 
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an  action  for  money  had  and  received  for  the  recovery 
of  the  consideration  money  of  a  void  annuity,  when  the 
annuity  was  granted  more  than  six  years  before  the 
action  was  brought,  but  was  treated  by  the  grantor  as 
a  subsisting  aunuity  within  that  period.  That  question 
depends  upon  another:  at  what  time  did  the  cause  of 
action  arise?  The  cause  of  action  comprises  two  steps. 
The  first  is  the  original  advance  of  the  money  by  the 
grantee;  the  second  is  the  grantor's  election  to  avail 
himself  of  the  defect  in  the  memorial  ofannuitv.  The 
cause  of  action,  therefore,  was  not  complete  till  the  last 
step  was  taken  in  Michaelmas  term,  18S0» 

If  we  were  to  decide  otherwise,  the  grantor  of  a  de* 
fective  annuity  might  in  every  case  defraud  the  annul* 
tant,  by  paying  the  annuity  for  six  years,  and  then, 
having  set  aside  the  securities,  by  pleading  the  statute  of 
limitations. 

I  think  that  tliis  case  is  tacitly  decided  by  Waters  v« 
ManseU^  where  the  statute  was  also  pleaded,  but  tlie  point 
was  not  contended  for  on  behalf  of  the  Defendant,  nor 
taken  into  consideration  by  the  Court. 


liA 


18SS. 


Cowpaa 

v. 

GODMOND. 


Park  J.  J  am  of  the  same  opinion.  The  grantee 
could  not  have  sued  until  the  step  taken  by  the  grantor  in 
1830 :  and  until  he  could,  the  cause  of  action  was  not 
complete.  I  canpot  assent  to  the  language  of  Lord 
Ellenborough  in  Walker  v.  Ltskarai/f  It  is  opposed  to 
his  own  more  delij^rate  judgment  in  the  cases  cited  at 
the  bar. 

Gaselee  J.  concurred. 


Alderson  J.  It  may  be  conceded  that  the  consl* 
deration  money  was  money  had  and  received  by  the 
grantor  at  the  time  of  payment ;  but  it  was  not  had  and 

.3  C  ^  received 
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received  by  the  grantor,  to  the  use  of  the  grantee,  until 
the  grantor  elected  to  treat  the  annuity  as  void. 

If,  however,  we  had  decided  otherwise,  I  think  that 
the  payments  on  account  would  have  taken  the  case  out 
of  the  statute ;  so  that  the  Plaintiffs  are  in  either  way 
entitled  to  recover  in  this  action. 

Judgment  for  Plaintiffik 


Maj  8.  WooLLEY,  Exccutor,  V.  Sloper,  Executor. 


Upon  a  judgi 
nent  as  in 
case  of  a  noOf 
rait,  an  exe- 
cutor Plaintiff 
who  has  been 
guilty  of  wilful 
negligence  u 
not  liable  to 
the  costs  of 
the  cause,  but 
only  to  the 
costs  occa- 
sioned to  the 
Defendant  by 
such  wilful 
negligence. 


^  OVEN  A  NT  by  an  executor,  for  a  breach  occurring 
since  the  death  of  his  testator.  Notice  of  trial  had 
been  three  times  served  and  countermanded.  After  the 
second  default,  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit had  been  discharged  on  a  peremptory  undertaking; 
and,  after  the  third,  made  absolute.  It  further  appeared 
from  the  Defendant's  affidavits  that  the  Plaintiff'  had  been 
guilty  of  wilful  negligence,  on  each  occasion,  in  not 
proceeding  to  trial  according  to  notice,  whereby  the 
Defendant  had  been  put  to  unnecessary  expense.  On 
the  taxation  of  costs,  the  prothonotary  had  allowed  the 
Defendant  the  costs  of  the  cause ;  and  a  rule  nisi  having 
been  obtained  by  Bompas  Serjt  for  the  prothonotary  to 
review  his  taxation, 

JVilde  Seijt.  contended,  that  the  Plaintiff,  having  been 
guilty  of  wilful  negligence,  could  not  be  protected  from 
the  payment  of  costs  by  his  character  of  executor. 
Shaw  V.  Mansfield  (a),  Nunez  y.  Modigliani.  {b) 


(a)  7  Price  709. 


{b)  iH.Bi.%17. 


BompaSf 
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Bompasj  in.  support  of  the  rule,  admitting  the  Plain- 
tiff's laches,  contended  that  a  Plaintiff  executor  was  not 
liable  to  pay  the  costs  of  the  cause  after  judgment  as  in 
case  of  a  nonsuit,  although  it  might  be  otherwise  on  turn 
proSi  or  a  discontinuance.  Booth  and  others  v.  Wood{a\ 
Hones  v.  Saunders  (6),  Harris  v.  Jones,  {c)    And, 


1683. 


Per  Cur.  The  Plaintiff  could  only  sue  as  executor 
upon  the  contract  made  with  his  testator.  He  would 
Bot,  therefore,  have  been  liable  to  pay  costs  upon  be« 
coming  nonsuit  at  the  trial;  and  the  statute  14  Q.  2. 
c.  17.  directs  *^tbat  all  judgments  given  by  virtue  of 
that  act,  shall  be  of  the  like  force  and  effect  as  judg- 
ments upon  nonsuit,  and  of  no  other  force  or  effect :" 
and  "  that  the  Defendant  or  Defendants  shall  upon  such 
judgment,  be  awarded  his,  her,  or  their  costs  in  any 
action  or  suit,  where  he,  she,  or  they  would  upon  non- 
suit be  entitled  to  the  same,  and  in  no  other  action  or 
suit  whatever." 

Rule  absolute  for  the  prothonotary  to  review 
his  taxation,  allowing  to  the  Defendant  such 
costs  only  as  had  been  occasioned  by  the 
Plaintiff's  wilful  negligence  in  not  proceed- 
ing to  trial,  {d) 


(b)  3  Burr,  1584. 

(c)  3  Burr.  I45i« 

(d)  See  also  Howard  v.  Bat' 
bomcy  WilieSf  $16.  S,  C.  Bamej» 
X30.  HoRvard  v.  Radburrif 
4  Burr.  1918.  Bennet  v.  Cokerf 
fiuiL  N.  P.  33  ».  Higgs  V.  Warryt 


6  T,R,  6^4*  Cooke  v.  Lueas^ 
%  EasU  395*  And,  that  an  exe- 
cutor ia  liable  to  costs  for  not 
going  to  trial  according  to  no<i 
tice,  see  Eaves  v*  MocatOt  Saik^ 
314.  Hawes  y, Saunders f  3  Burr^ 
1584. 
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In  replenthh 
the  general 
plea  de  in» 
Juridt  &c« 
held  propcTi 
after  an 
avowry  that 
PlaintiflT  was 
an  inhabitant 
of  the  pariah ; 
rateable  to  the 
relief  of  the 
poor  in  re- 
spect of  occu* 
pation  of  a 
tenement  in 
the  parish ; 
that  a  p'lor 


(IN  THE  EXCHEQUER  CHAMBER.) 

BaRDONS  V*  S£LBT.(a) 

p^RROR  from  the  Court  of  King's  Bench.  The 
case  was  argued  in  Hilary  vacation  and  Easter  term 
by  Coleridge  Serjc  for  the  Plaintiff  in  error,  and  by 
Maule  for  the  Defendant  in  error,  and  the  jtidgoieDt  of 
the  Court,  in  which  the  points  are  so  fully  discussed  as 
to  render  any  further  report  superfluous,  was  delivered 
in  the  vacation  after  Easier  term  by 

TiMDAL  C.  J.  The  question  raised  for  our  ooasidep- 
ation  upon  this  writ  of  error  arises  id  an  action  of 
replevin,  in  which  Bardons,  one  of  the  Defendants  below, 
avows  as  collector  of  a  poor  rate,  and  Jenkins^  the  other 
Defendant,  makes  cognizance  as  his  bailifi^  alleging  in 
rate  was  made,  the  fourth  avowry  and  cognizance,  that  the  Plaintiff  was 

an  inhabitant  of  the  paris^b,  and  by  law  rateable  to  the 
relief  of  the  poor  thereof  in  respect  of  his  occupation 
of  a  tenement  situate  within  the  same;  that  a  rate  for 
the  relief  of  the  poor  of  the  said  parish  was  duly  ascer- 
tained, made,  signed,  assessed,  allowed,  given  notice  o^ 
and  published  according  to  the  statute;  and  that  by  the 
said  rate  the  Plaintiff  was  duly  rated  in  the  sum  of  7A ; 
that  BardonSf  as  collector,  gave  him  notice  of  the  rate, 
and  demanded  payment,  which  he  refused;  that  the 
Plaintiff  was  duly  summoned  to  appear  at  the  petty 
sessions  to  be  held  at  a  time  and  place  duly  specified^  to 

appear  at  a 

petty  sesstonsy  where  he  appeared  and  shewed  no  cause;  whereupon  a  warrant  under 
the  hands  and  seals  of  two  justices  was  directed  and  delivered  to  Defendant  to  dis- 
train Plaintiff's  goods,  which  Defendant  therefore  avowed  and  prayed  a  return. 

(a)  For  the  pleadings  in  this  case,  and  the  proceedings  m  the 
Court  of  K.  B.  see  3  £.  &f  ^1^  a. 
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shew  cause  why  he  refused;  that  he  appeared  and  1S5S, 
shewed  no  cause ;  that  a  warrant  was  thereupon  duly 
made  under  the  hands  and  seals  of  two  justices  of  the 
peace  for  the  county  tiien  present,  directed  to  Bardons^ 
the  collector,  commanding  him,  according  to  the  statute, 
to  make  distress  of  the  Plaintiff's  goods  and  chattels; 
that  the  warrant  was  delivered  to  Bardon$y  under  which 
he,  as  collector,  avowed,  and  the  other  Defendant  ac- 
knowledged, the  taking  of  the  goods,  praying  judgment 
and  a  return,  &c.  The  Plaintiff  pleaded  in  bar,  that 
the  Defendants  of  their  own  wrong,  and  without  such 
cause  as  was  alleged,  took  the  Plaintiff's  goods  and 
chattels.  To  this  plea  there  was  a  special  demurrer^ 
assigning  for  cause  that  die  Plaintiff  by  his  plea  in  bair 
sought  to  put  in  issue  several  distinct  matters,  and  also 
that  the  plea  in  bar  was  pleaded  as  if  tiie  avowry  and 
cognizance  consisted  wholly  in  excuse  of  the  taking 
and  detaining,  and  did  not  avow  and  justify  the  same, 
and  claim  a  return.  The  Plaintiff  below  joined  in  de- 
murrer. There  were  other  avowries  and  cognizances 
pleaded  in  a  similar  form,  to  which  similar  pleas  in  bar 
were  pleaded,  and  to  which  also  there  were  special 
demurrers,  and  joinders  in  demurrer. 

Upon  argument  before  the  Court  of  King^s  Bench^ 
judgment  was  given  in  favour  of  the  Plaintiff  below  by 
two  of  the  learned  Judges  of  that  Court,  the  late  learned 
and  mucb*-lamented  Chief  Justice^  Lord  TenUrden^ 
having  given  judgment  in  favour  of  the  Defendants ; 
and  the  question  raised  upon  the  record  for  deter^ 
tnination  is  diis,  whether  the  general  plea  in  bar  pleaded 
by  tlie  Plaintiff  below,  by  which  all  the  several  matters 
alleged  in  the  avowry  are  put  in  issuer  is  a  good  plea  in 
bar  or  not:  and  we  are  all  of  opinion  that  such  plea  in 
bar  ig  a  good  plea,  and  that  the  judgment  of  the  Court 
below  must  be  affirmed. 

It  may  be  convenient,  in  the  first  place,  to  advert  to 

the 
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18S3.  the  objection  which  relates  to  the  form  of  action  in  which 
this  general  plea  is  used :  namely,  that  it  b  in  point  of 
form  an  action  of  replevin,  not  an  action  of  trespass: 
as  to  which,  we  are  of  opinion  that  no  sound  distinction 
can  be  made  in  that  respect;  but  that  wherever  the  facts 
pleaded  in  bar  to  an  action  of  trespass  for  taking  goods, 
constitute  such  a  defence  that  the  Plaintiff  may,  consis- 
tently with-  the  rules  of  law,  put  the  whole  of  them  in 
issue,  by  the  general  replication  de  injurid  sua  propria 
absque  tali  causdy  we  tbinS  the  Plaintiff  may  also  do  the 
same  in  his  plea  in  bar  to  an  avowry,  stating  the  same 
identical  facts  as  a  defence  in  an  action  of  replevin.  No 
case  has  been  cited  before  us,  in  which  such  general 
traverse  of  the  facts  stated  in  the  avowry  has  been  held 
bad  simply  upon  the  ground  that  the  form  of  action  is 
in  replevin,  not  trespass.  For  as  to  the  case  of  Jones  r. 
Hitchen  (a),  the  general  traverse  there  pleaded  in  bar  to 
an  avowry  for  a  distress  for  rent,  and  which  was  held 
bad  in  that  case,  would  have  been  equally  held  bad  if  it 
had  been  replied  to  a  special  plea  in  trespass  stating 
the  same  facts;  as  appears  from  the  case  of  Whiter* 
Sttibbs*  (b)  It  cannot,  therefore,  as  it  appears  to  us,  be 
a  safe  ground  of  decision,  to  rest  the  validity  of  the 
general  traverse  on  the  present  occasion,  not  upon  the 
nature  and  character  of  the  facts  which  are  put  in  issue 
by  such  traverse,  and  upon  the  broad  question,  whether 
they  constitute  one  single  defence,  or  not ;  but  upon  the 
consideration  that  the  question  arises  in  an  action  of 
replevin.  The  only  ground  of  distinction  that  has  been 
suggested  is,  that  the  Defendant,  in  this  case,  by  claim- 
ing a  return  of  the  goods,  asserts  a  right  and  property  in 
them ;  and,  therefore,  brings  the  case  within  the  excep- 
tion in  Crogat^s  case,  —  "  that  the  Defendant  claims 
property,  or  an  interest  in  or  out  of  the  goods  which 

(«)-«  B.  er  P.  7/S.  {b)  2  Sound.  394. 

have 
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bave   been  taken."      But  upon    reference   as   well   to       1883. 
Crogate^s  case,  where  this  exception  to  the  general  rule 
is  laid  down,  as  also  to  the  several  cases  in  whicb  sucb^ 
exception  has  been  held  to  apply,  we  think  it  is  limited 
to  instances  in  which  the  Defendant  has  claimed  by 
his  plea  an  interest  in  the  land  or  the  goods  before  and 
at  the  time  of  the  trespass  complained  of.     In  replevin, 
however,  it  is  obvious  that  the  Defendant  does  not  insist^ 
in  ordinary  cases  at  least,  and  certainly  not  in  the  pre- 
sent case,  upon  any  right  or  interest  he  possessed  in  the 
goods  befo|;e  or  at  the  time  of  the  taking  complained  of. 
In  the  instance  of  a  distress  for  rent  in  arrear,  the  very 
nature  of  the  transaction  assumes  that  be  has  seized  the 
goods  which  belonged  to  his  tenant  the  Plaintiff;  his 
sole  object  being  to  satisfy  the  rent  out  of  the  tenant's 
property,  and  the  prayer  for  a  return  of  the  goods,  &c 
is  no  assertion  of  right  to,  or  interest  in,  the  goods  in 
himself  die  Defendant,  but  is  a  prayer  that  the  Plain*' 
tiff^s  goods  may  be  returned  by  the  sheriff,  in  order,  so 
long  as  the  common  law  on  this  subject  continued,  that 
they  might  be  kept  by  the  Defendant  as  a  pledge  for 
the  payment  of  the  rent,  and,  since  the  alteration  of  the 
common  law,  by  the  statute  2W.8^  M.  c.  5.,  in  order 
that  they  may  be  sold  by  the  Defendant  in  satisfaction 
of  the  arrears  of  rent  and  the  expenses.     Indeed  it  is 
evident  that  the  claim  of  interest  mentioned  in  Crogat^s 
case,  as  forming  an  exception  to  the  application  of  the 
rule  there  laid  down,  must  mean  an  interest  anterior  to 
and  independent  of  the  fact  of  seizure,  from  the  instances 
which  are  there  put,  of  a  right  of  common  or  a  right  of 
way,  or  passage,  and  the  like ;  all  of  which,  from  their 
nature,  must  have  existed'  in  the  party  before  the  tres-^ 
pass  was  committed  for  which  the  action  is  brought. 
We  think,  therefore,  no  distinction  can  be  satisfactorily 
laid  down  between  the  rule  of  pleading  as  to  the  point 
in  question,  in  an  action  of  replevin  and  an  action  of 

trespass ; 


Yeo 
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trespass ;  but  that  the  point  to  be  determined  is,  whe- 
ther, by  the  rules  of  pleading,  the  several  facts  all^^ 
in  the  fourth  avowry  mi^ht  have  been  put  in  issue  by 
the  general  traverse,  if  they  had  been  contained  in  a 
plea  in  bar  to  an  action  of  trespass.     And  although  it 
may  be  very  difficult,  upon  principle,  to  account  for 
such  a  departure  from  the  general  object  which  the 
rules  of  special  pleading  have  in  view,  namely,  diat  of 
bringing  the  matter  in  dispute  between  the  litigant  par- 
ties to  one  certain  and  single  issue  of  fact,  yet  we  think 
the  present  case  falls  within  the  authority  of  judicial 
decisions  df  an  early  date,  and  which  have  been  con- 
stantly adhered  to  in  later  times,  and  we  feel  ourselves, 
on  that  account,  bound  by  their  authority,  and  no  longer 
at  liberty  to  found  our  judgment  upon  the  ground  of 
expediency,  where  the  point  in  dispute  is  of  a  nature 
and  description  rather  to  be  governed  by  precedents 
than  by  general  principles  of  law.  ' 

It  is  not  necessary  to  refer  to  any  earlier  decision  than 
that  of  Crogate*s  case(a),  as  an  authority  upon  the  present 
question.  Indeed,  the  year  books  cited  in  that  case,  do 
not,  upon  reference,  throw  much  light  or  any  degree  of  cer- 
tainty on  the  points  there  resolved.  But  from  the  time  of 
Crogat^s  case,  Gjac.  1.,  down  to  the  present  period,  the 
resolutions  of  the  Court  made  in  that  case  have,  as  to 
the  greater  part,  been  considered  to  be  law.  In  Cnh 
gat^s  case  the  defendant,  in  an  action  of  trespass  for 
driving  cattle  of  the  plaintiff,  pleaded  a  right  of  commoa 
in  a  copyholder  over  the  locus  in  qm^  by  prescribing  in 
the  usual  way,  in  the  name  of  the  lord  of  the  manor; 
and  because  the  plaintiff  had  wrongfully  turned  h'ls 
cattle  there,  the  defendant,  as  servant  of  the  copy- 
holder, and  by  his  command,  justified  driving  the 
cattle  out.     To  this  plea  the  plaintiff  replied,  de  iu" 


(a)  ZIUp.6p 
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jwiA  sttd  propri&y  absque  tali  caus&s  and  upon  de-  1833 
iimrrer  h  was  adjudged  that  the  general  replication  in 
that  case  was  msufficient;  and  Lord  Coke  then  proceeds 
to  lay  down  four  resolutions  of  the  Court,  in  the  course 
of  which  he  thus  states  the  nature  of  this  general  plea ; 
viz.  ^  The  general  plea  de  injurid  sud  prqpri&j  &c.  is 
properly  when  the  defendant's  plea  doth  consist  merely 
of  matter  of  excuse,  and  of  no  matter  of  interest  what- 
ever/' The  resolutions  of  the  Court  are  these  four: 
first,  that  absque  tali  causa  doth  refer  to  the  whole  plea, 
and  not  only  to  the  commandment,  for  all  makes  but 
one  cause,  and  any  of  them  without  the  other  is  no  plea 
by  itself.  Secondly,  it  was  resolved  that  when  the  de-* 
fendant  in  his  own  right,  or  as  servant  of  another, 
claims  any  interest  in  the  land,  or  any  common,  or 
rent  going  out  of  the  land,  &c.,  there  de  it(piri&  sud 
propria^  &c.,  generally,  is  no  plea ;  but  if  the  defendant 
justifies  as  servant,  there  de  injuHA  sua  propri&i  8cc.  in 
some  of  the  cases,  with  a  traverse  of  the  commandment, 
that  being  made  material,  is  good.  Thirdly,  it  was  re- 
solved, that  when  by  the  defendant's  plea  any  authority 
or  power  is  mediately  or  immediately  derived  from  the 
plaintiflT,  there,  although  no  interest  be  claimed,  the 
plaintiff  ought  to  answer  it,  and  shall  not  reply  gene- 
rally de  ifijurid  sud  propria^  &c. :  the  same  law  of  an 
authority  given  by  law,  as  to  view  waste,  &c.  Lastly, 
it  was  resolved,  that  in  the  case  at  bar,  the  issue  would  be 
full  of  multiplicity  of  matter,  when  an  issue  ought  to  be 
foil  and  single ;  for  parcel  of  the  manor,  demiseable  by 
copy,  grant  by  copy,  prescription  of  common,  &c.,  and 
commandment,  will  be  all  parcel  of  the  same. 

The  questions,  therefore,  appear  to  us  to  be  these  two 
alone;  first,  whether  the  facts  pleaded  in  this  avowry 
bring  it  within  that  description  of  plea  to  which  the 
general  replication  is  admitted  in  Crogat^s  case  to  apply ; 
and  secondly,  whether  the  case  falb  within  any  of  the 

exceptions 
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18SS.  ^  exceptions  laid  down  by  the  Court,  in  their  resolutioiis 
in  that  case.  Now  the  facts  stated  in  the  avowry  ar^ 
the  inhabitancy  of  the  PlaintiiF  in  a  certain  parish,  and 
his  liability  to  the  poor  rate  by  reason  of  occupation ; 
the  making  of  a  poor  rate  for  the  parish,  with  all  the 
particular  observances  required  by  law ;  notice  of  the 
rate;  the  demand  of  payment,  and  refusal  to  pay;  the 
summoning  before  the  justices  of  peace  in  petty  sessions, 
to  shew  cause  for  his  refusal,  where  no  cause  was  shewn; 
the  issuing  of  a  warrant  by  the  justices  of  the  peace; 
the  delivery  of  the  warrant  to  one  of  the  Defendants, 
and  the  distress  made  by  him  and  the  other  Defendant 
as  his  bailiffl 

In  the  first  place,  these  facts  appear  to  us,  in  the 
language  of  Crogate's  case,  to  consist  merely  "  of 
matter  of  excuse,  and  of  no  matter  of  interest  what^ 
soever/'  They  fall  within  the  principle  of  a  justifi- 
cation under  a  proceeding  in  the  admiralty  cour^  the 
hundred  or  county  court,  or  any  other,  which  is  not  a 
court  of  record,  where  de  injuri&j  &c.  generally  is  good, 
**  for  all  is  matter  of  fact,  and  all  make  but  one  cause," 
as  is  stated  in  another  part  of  the  same  report  The 
case  now  under  discussion  resembles  closely  that  which 
is  last  referred  to.  A  justification  under  a  distress  war- 
rant for  a  poor's  rate  must  surely  be  the  subject  of  a 
general  traverse,  if  a  justification  under  the  process  of 
the  Admiralty  Court  is  held  to  be  sq. 

It  remains  to  be  considered,  therefore,  whether  the 
subject-matter  of  the  avowry  brings  it  within  any  of  the 

« 

exceptions  which  are  laid  down  in  the  leading  case  above 
referred  to.  The  first  is  where  the  defendant  in  his  own 
right,  or  as  servant  to  another,  claims  any  interest  ip  or 
out  of  the  subject-matter  of  the  action  of  trespass,  in  which 
case  the  general  traverse  would  be  bad.  The  interest  there 
spoken  of  would  include  any  title  by  lease,  licence^  or 
gift  from  the  plaintiii^  [Bro.  Abn  de  son  tort  demesne^  4lO 

ot 
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or  any  sub-demise  to  the  defendant.  {Bro.  Abr.  ib»  53.)  1833. 
The  answer,  therefore,  to  this  objection  appears  to  be, 
that  the  Defendants  in  this  case  claim  no  such  interest, 
nor  any  other  interest  of  any  kind  in  the  goods  taken : 
for  that  the  exception  applies  only  to  the  case  of  title  or 
property  in  the  goods,  independently  of  any  right  con- 
ferred by  the  act  of  seizure,  we  have  already  stated  to 
be  our  opinion,  to  which  we  refer. 

The  next  exception  is,  where  the  Defendant  justifies 
under  any  authority  or  power  mediately  or  immediately 
derived  from  the  Plaintiff;  in  which  case  it  is  said,  that 
although  no  interest  is  claimed,  the  Plaintiff  ought  to 
answer  it,  and  shall  not  reply  generally  de  itifurid  sud 
propriA.  It  would  not  have  been  necessary  to  have 
adverted  to  this  exception,  as  the  proceedings  on  the 
part  of  the  Defendants  are  manifestly  not  under  any 
authority  from  the  Plaintiff,  but  directly  against  him,  if 
Lord  Coke  had  not  proceeded  to  add,  **  the  same  law  of 
an  authority  given  by  the  law,  as  to  view  waste."  But 
the  meaning  of  this  distinction  is  explained  by  Lord 
HoU  in  the  case  of  Chancy  v.  Winn  (a),  who  says  the 
case  of  entering  to  see  vxiste  is  upon  a  special  reason ; 
for  suppose  the  lessor  were  seised  in  fee,  such  seizin  in 
fee  would  be  involved  in  the  issue.  That  the  dictum 
of  Lord  Coke  cannot  be  intended  of  justification  under 
aU  authorities  in  law,  generally,  is  abundantly  clear  from 
the  instances  already  adverted  to  of  justification  under 
process  of  law  against  the  person,  and  against  the  goods 
of  the  Plaintiff;  so  also  of  justification  by  peace  officers 
arresting  upon  breach  of  the  peace,  and  the  like;  so 
also  in  the  case  of  justification  under  a  statute;  (see 
Chancy  v.  Winn^  supra) ;  in  all  which  cases  the  general 
traverse  is  invariably  replied  to  such  pleas,  where  no 
matter  of  record  forms  part  of  it    If  so,  why  may  it 

\oi^  IX.  S  D  not 
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16SS.       not  equally  be  replied,  where  the  justification  is  under  a 
distress  for  a  poor^s  rate  being  an  authority  of  law  ? 

The  last  of  the  exceptions  mentioned  in  Crcgat^s  case 
is,  where  the  plea  would  be  full  of  multiplicity  of  matter. 
Whether  this  is,  or  is  not,  a  ground  of  exception  that 
applies  to  the  present  case^  must  depend  up<Ni  the 
meaning  of  the  word  fmitiplidty  in  the  resolution.  If 
it  intends  that  separate  and  distinct  facts,  constituting 
altogetlier  one  defence,  cannot  be  included  in  the 
general  replication,  what  becomes  of  the  rule  in  Cro^ 
gaiifs  case  altogether  ?  Why  did  the  discussion  in  Citn 
gat^B  case  take  place,  and  why  were  the  four  resdadons 
made,  when  the  single  objection,  that  the  plea  included 
more  than  one  separate  fact,  would  have  been  saffieiait 
to  have  determined  against  the  general  traverse  ?  How 
b  this  interpretation  reconcileable  with  the  various  in* 
stances  in  which  tliis  general  form  of  replication  is  con- 
fessedly held  good,  such  as  the  justification  under  pro- 
cess issuing  out  of  a  court  not  of  record  ?  Where  facts 
are  stated  in  the  plea  mixed  up  with  matter  of  record, 
or  with  the  claim  of  interest,  or  under  the  authority  of 
the  Plainti£r,  it  has  always  been  allowed  that  the  Plaintiff 
might  admit  the  fact  which  falls  within  the  description 
of  such  exceptions,  and  traverse  the  remainder  of  the 
all^ations  of  the  plea,  by  limiting  the  traverse  by  the 
words  ^*  absque  residue  causaJ'  How  could  this  practice 
of  pleading  be  applied  to  the  present  case,  where  none 
of  the  facts  alleged  fall  within  the  exception,  and  all  the 
facts  are  of  the  same  nature?  It  follows,  therefore,  that 
such  cannot  be  the  meaning  of  the  word  muUijpUcihfy 
and,  consequently,  that  the  resolution  does  not  apply  to 
this  case.  And  such  appears  clearly  to  have  been  the 
opinion  of  the  Court  of  B.  R.  in  two  modem  cases, 
Hobinson  v.  Baley  (a)  and  (yBrien  v.  Sason^  {b) 

Upon  the  whole,  we  think  this  case  fiills  within  the 

(  a)  z  Burr,  z^^*  (^)  %B.&C.  908. 

general 


IN  THE  Third  Ybar  of  WILLIAM  IV.  766 

general  rule  laid  down  in  Crqgai^s  case,  and  that  it  is       18d3« 

not  touched  by  any  of  the  exceptions  there  adverted  to; 

and,  consequently,  that  the  judgment  of  the  Court  below 

most  be  afiirmed. 

Judgment  affirmed,  (a) 

(a)  See  Piggdt  ▼•  Kemp  and  Others^  z  Crwnpton  Cff  MeeioHt  197. 


Christophbr    Henry  Thomas    Hawkins,    an     April  %^. 
Infant,  by  John  Hkywood  Hawkins,  his  next 
friend,   v.  John   Hawkins  and  Mary  Ann 
Hawkins. 

D  Y  order  of  the  Vice  Chancellor  the  following  case  was  Lands  were 

sent  for  the  opinion  of  this  Court :  —  ^, .   J^ 

By  marriage  settlement  of  16th  and  17th  of  June  1756,  male,  on  such 

made  upon  the  marriage  of  Thomas  Hawkins  with  Ann  P«f«>n  «•  »' 

Heyaooody  (after  reciting  that  ample  provision  had  been  j;  h.  ihould 

made  for  Thomas  Hawkinses  eldest  son  by  such  marriage,  be  the  second 

under  the  will  of  his  uncle  Philip ;  that  Ann  Heywood's  ^"  JJ^"^" 

iadier  had  paid  8000/.  as  a  marriage  portion  to  his  daugh-  md  A,  H.  / 

ter,  and  Thomas  Hawkin^s  father  5000/.  to  hb  son ;)  cer-  and,fordefaalt 

or  lucA  issue, 
tain  estates  in  the  parishes  of  Maddernj  St.Erthy  Ludgvan,  ^^  ^^  ^^^ 

1%,  Lelant^  and  MuUion^  in  the  county  of  Cornwall^  fourth,  and  so 
were  limited,  subject  to  certain  prior  trusts,  to  the  use  J^ln  and^ 
and  behoof  of  such  person  as  at  the  time  of  the  decease  except  the 

of  the  said  Thomas  Hawkins  should  be  the  second  son  ^^^  "*  j*^« 

manner ;  for 
then  living  of  the  body  of  the  said  Thomas  Hawkins^  on  default  of  such 

the  body  of  the  said  Ann  Hejfmood  to  be  begotten,  and  »»ncf  to  the 
of  the  heirs  of  the  body  of  such  second  son  lawfully  ^^  install   ^ 

male;  and, for 
de£iult  of  such  issue,  to  7*.  ff.  in  fee.  T.  H,  died  in  1766,  leaving  four  sons,  P., 
C,  7.,  and  /.  —  P.  died  in  X7701  an  infant,  without  issue;  C.  in  x889f  without 
issue ;    T.  in  17839  without  issue. 

Upon  a  suit  instituted  after  the  death  of  C :  Held,  that  in  the  events  which  had 
happened,  /.  took  an  estate  tail  under  the  settlement. 

3  D  2  issuing; 
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issuing;  and  for  default  of  such  issue,  to  the  use  and 
behoof  of  the  third,  fourth,  fifth,  sixth,  and  all  and 
every  other  son  and  sons,  other  than  and  except  the 
eldest  son,  for  the  time  being,  of  the  body  of  the  said 
Thomas  HawkinSf  on  the  body  of  the  said  Ann  Heywood 
to  be  bqptten,  who  should  by  the  death  of  such  second, 
third,  fourth,  or  other  son,  without  issue  of  his  or  their 
respective  body  or  bodies,  become  a  second  son  severally 
and  successively,  and  in  remainder,  one  after  another,  as 
they  and  every  of  them  should  be  in  priority  of  birth; 
and  of  the  several  and  respective  heirs  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing ;  and  for  such  default  of  such  issue  as  aforesaid, 
and  in  case  there  should  be  two  or  more  daughters  of 
the  said  Thomas  Hawkins^  on  the  body  of  the  said  Am 
Heyax)od  to  be  begotten,  then  to  the  use  of  all  and 
every  such  daughters  of  the  said  Thomas  Hawkins^  on 
the  body  of  the  said  Ann  Heyaoood  to  be  begotten,  and 
the  heirs  of  their  several  and  respective  bodies  lawfully 
issuing,  to  take  as  tenants  in  common,  and  not  as  joint- 
tenants  :  but  in  case  there  should  be  only  one  son  of 
the  said  Thomas  Hawkins^  on  the  body  of  the  said  Jbm 
Heyax)od^  then  to  the  use  of  the  eldest  or  only  son  of 
the  said  Thomas  HawkinSf  on  the  body  of  the  said  Afin 
Heyacoodf  his  intended  wife,  to  be  begotten,  and  the 
heirs  of  the  body  of  such  eldest  or  only  son  lawfully 
issuing ;  and  for  default  of  all  such  issue,  to  the  use  of 
the  said  Thomas  HawkinSi  his  heirs  and  assigns  for 
ever. 

Thomas  Hawkins  died  intestate,  in  1766,  leaving  issne 
of  said  marriage  four  sons  and  one  daughter:  the  sons 
were,  Philip^  the  eldest,  who  survived  his  father,  and 
died,  in  1770,  an  infant,  and  without  issue;  Sir  Christopher 
Hawkins^  who  was  the  second  son,  and  died  in  1829, 
without  issue;  Thomas  Hawkins^  the  third,  who  died  in 
1783,  without  iiaue;  and  the  Defendant  John  Hawking 

who 
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who  was  the  fourth  son  of  the  said  marriage,  and  still 
living. 

In  I78O9  Sir  Christopher  Hawkins  suffered  a  recovery 
of  divers  estates,  comprising,  amongst  others,  the  manor 
of  Treveneague^  and  certain  tenements  in  Market  Jem^ 
alias  Marazion^  and  in  the  parish  of  Madderuy  which 
he  took  as  tenant  in  tail  under  the  will  of  his  great 
uncle,  Philip  Haxokins;  and  in  the  deed  to  make  a 
tenant  to  the  pracipe^  after  describing  such  property, 
were  added,  *^  And  all  other  the  manors,  &c.  which 
were  included  in  the  entail  under  the  will  of  said  Philip 
Hawkins^  and  all  and  singular  other  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  of  him  the 
said  Sir  C  Ha^wkins^  situate,  lying,  and  being  in  the 
several  parishes,  places,  and  precincts  aforesaid,  or 
either  of  them,  in  the  said  county  of  Cornwall** 

The  township  of  Market  JeWy  alias  Marazion^  and 
the  parish  of  Maddem,  were  mentioned  in  the  recovery 
deed,  and  in  the  recovery ;  but  the  parish  of  St.  Erth 
was  only  mentioned  in  the  recovery ;  and  the  parishes 
of  Laidgvanj  Uny^  Lelant^  and  Mtdlion^  were  not  men- 
tioned in  either  the  recovery  deed  or  the  recovery. 

By  the  will  of  Sir  C  Hawkins,  all  such  parts  of  the 
settled  property  of  which  he  obtained  the  fee  by  means 
of  the  recovery,  and  also  the  reversion  in  fee  of  the 
remainder,  subject  to  the  estate  tail,  if  any,  limited  by 
the  said  settlement  to  the  Defendant  John  Hawkins, 
were  devised  to  the  infant  Plaintiff,  Christopher  Henry 
Thomas  Hawkins,  the  son  of  testator's  brother  John,  for 
his  life,  with  remainders  over. 

The  questions  for  the  opinion  of  the  Court  were, 
first.  Whether  John  Hawkins^  the  fourth  son  of  Thomas 
Hawkins,  the  father  of  the  said  Sir  C.  Hawkins,  did, 
under  or  by  virtue  of  the  indentures  of  lease,  release, 
and  settlement  of  1756,  either  in  the  lifetime  or  on  the 
death  of  the  said  Sir  C.  Hawkins,  and  in  the  events 

S  D  3  which 
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which  have  happened,  take  any  and  what  estates  or  in- 
terests in  the  several  messuages,  lands,  hereditaments, 
and  premises  comprised  in  the  said  indentures  of  lease, 
release,  and  settlement  of  1756,  or  any  and  which  of 
them? 

Secondly,  Whether,  having  regard  to  the  terms  of 
the  indentures  to  make  the  tenant  to  the  pradpe  for, 
and  to  lead  or  .declare  the  uses  of,  the  said  recovery, 
which  was  suffered  by  the  said  Sir  C  Hankins  in 
1780,  such  recovery  comprised  any  and  which  of  the 
several  messuages,  lands,  and  hereditaments  convq^ed 
by  the  said  indentures  of  lease,  release,  and  settlement 
of  1756,  and  thereby  limited  to  the  use  and  behoof  of 
such  persons  as  at  the  time  of  the  decease  of  the  said 
Thomas  Hawkins  should  be  the  second  son  then  living 
of  the  said  Thomas  Hawkins^  on  the  body  of  the  said 
Ann  Hej/wood  to  be  begotten,  and  of  the  heirs  of  die 
body  of  such  second  son  lawfully  issuing? 


Taddy  Serjt.  for  the  Plaintiff:  The  defendant,  John 
HawkinSf  cannot  take  under  the  limitations  of  this 
settlement;  for  neither  at  the  death  of  his  father  Thomas 
HawkinSy  nor  at  the  death  of  his  brother  Sir  Chris- 
tqpher,  did  he  answer  the  description  of  second  son  of 
Thomas  Hawkins.  The  limitation  gives  a  vested  in- 
defeasible estate  to  the  person  who  shall  be  second  son 
of  2%omas  Hawkins,  living  an  elder.  For  in  Driver 
V.  Frank  (a).  Dandier  J.  says,  **  It  has  always  been  an 
object  with  courts  of  law  and  equity  to  vest  interests  as 
soon  as  the  words  of  the  instrument  will  admit  of  it : 
such  a  construction  is  convenient,  as  it  facilitates  pro- 
visions for  fiunilies,  by  ascertaining  the  rights  and  pro- 
perty belonging  to  each  member  of  it,  and  tends  m 
general  to  an  equal  and  fair  arrangement  and  distri- 


{a)  sM.^S.  ja. 


button : 
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bation :"  and  cites  several  authorities  in  support  of  that 
position.  So  in  Trqffbrd  v.  Asht(m{a\  Lord  Cowper 
held  that  a  second  son  took  an  estate  by  that  description, 
being  second  in  order  of  birth,  though  the  eider  brother 
was  dead  before  the  second  was  born.  The  case  otLamaa 
▼•  Holmden  (b)  only  shews  that  the  first  son  at  the  time  of 
a  testator's  death  may  take  under  the  description  of  first 
son  in  a  will,  where  a  former  son  has  died  after  the 
making  of  the  will,  in  the  testator's  lifetime.  Also^  that 
the  same  person  may  answer  the  description  of  primO" 
genitus  and  secundus.  Year-Book,  9  H.  7.  25.  a.  Here 
the  estate  was  vested  in  Sir  Christopher,  as  second  son 
in  the  lifetime  of  his  brother  Philip ;  nothing  has  oc 
curred  to  devest  that  estate ;  and  therefore  it  passes  to 
his  devisee. 


1833. 
HAWKms 
Hawkimsa 


Merewether  Seijt,  for  the  Defendant,  admitted  that 
no  question  could  arise  as  to  the  estates  in  Maddem  and 
St.  Erthj  to  which  the  recovery  applied ;  but,  as  to  the 
others, -^^/loaryi^,  one  third  of  the  manor  and  barton 
of  Tretoinnardf  Trewinnard  MiUsy  and  Colrogger,  —  con-- 
tended,  that  the  manifest  intention  to  be  collected  from 
the  whole  deed  of  1756  was,  that  the  eldest  son  of  Thomas 
Hawkins  should  never  have  them,  being  otherwise  amply 
provided  for;  and  Sir  Christopher,  having  been  put  in 
the  situation  of  eldest  son  upon  the  death  of  P/ii7ip  with- 
out issue,  could  not  retain  lands  which  were  clearly  de« 
signed  as  a  provision  for  a  second  son.  In  this  respect, 
the  present  case  was  distinguishable  from  Driver  v, 
Frank,  where  it  did  not  expressly  appear  that  provision 
had  been  made  for  an  elder  son. 

The  following  certificate  was  afterwards  sent :  -^ 
We  have  heard  this  case  argued  before  us  by  counsel, 


(a)  %  Fern.  66a. 


(h)  I  Fa.  ^90. 


3  D  4 
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and  have  considered  it,  and  we  are  of  opinion,  that 
John  HawkiftSf  the  fourth  son  of  Thomas  HctfAins^ 
father  of  the  said  Sir  Christopher  Hawiinss  did,  under 
and  by  virtue  of  the  said  indentures  of  lease,  and  release, 
and  settlement  of  the  ]6th  and  17th  of  June  1756»  on 
the  death  of  the  said  Sir  Christopher  Handdns^  and  in 
the  events  which  have  happened,  take  an  estate  in  tail 
general  in  the  messuages,  lands,  tenements,  and  here- 
ditaments called  Allvsatne^  alias  Ahoerton^  alias  Air 
wamton^  alias  Ahoarionf  and  the  grist-mill  thereto 
belonging;  one  third  of  the  manor  and  barton  of 
Trewinnard^  and  the  mills  called  Trewifmard  mills; 
and  also  all  that  messuage  or  tenement  called  Colrogger^ 
being  part  of  the  premises  comprised  in  the  said  in- 
dentures of  lease^  and  release^  and  settlement  of  the 
16th  and  17th  otjime  1766. 

N.  C.  TiNDAL. 

J.  A.  Park. 
S.  Gaselee. 

E.  H.  ALDKHflOli. 
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CONTAINED  IN  THIS  VOLUME. 


ACTION  ON  THE  CASE. 

The  Plaiiiti£P  purchased  a  house  of 
A»9  and  the  Defendant  at  the  same 
time  purchased  of  A,  the  adjoining 
land,  upon  which  an  erection  of 
one  story  high  had  formerly  stood. 
In  the  conveyance  to  Plaintiff,  his 
house  was  described  as  bounded 
by  building  ground  belonging  to 
Defendant: 

Held,  that  Defendant  was  not 
entitled  to  build  to  a  greater 
height  than  one  story,  if  by  so 
doing  he  obstructed  Plaintiff's 
lights.  Stoansbarougk  y.  Coventry. 

Page  305 

AFPIDAVIT    TO    HOLD    TO 
BAIL. 

See  Practice,  IL 


AGREEMENT. 

1.  1.  Damages  may  be  recovered 
upon  an  agreement  by  one  of 
several  partners  to  introduce  a 
stranger  into  the  firm,  although 
the  agreement  be  entered  into 
without  the  knowledge  of  the 
firm. 

2.  It  is  a  sufficient  consideration 
for  such  an  agreement,  that  the 
stranger  will  become  a  partner. 
M'Neill  V.  Reid.  Page  68 

2.  Two  persons,  not  partners,  who 
concur  in  giving  an  order  for  one 
undivided  parcel  of  goods,  are  not 
therefore  liable  jointly  to  the 
seller,  if  upon  the  whole  of  the 
transaction  the  intention  of  the 
parties  appears  to  have  been  that 
the  buyers  should  be  severally 
responsible    for    the  amount    of 

their 
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their  respective  interests  in  the 
goods.  Gibson  and  Another  v. 
Lupton  and  Wood.  Page  297 


AMENDMENT. 

See  Practice,  8.    Plbadino,  7. 

By  IW.^  c.  70.  *.  14.,  the  juris- 
diction  of  the  courts  of  great  ses- 
sion in  Wakif  as  to  recoveries,  is 
transferred  to  the  Court  of  C.  P. 

The  officer  of  the  court  of  great 
session  having  omitted  to  enter  of 
record  a  recovery  duly  sulBFered  at 
bar  in  1804,  the  Court  of  C.  P. 
ordered  it  to  be  done,  nunc  pro 
tunc,  under  *.  27.  of  1  W,  4.  c.  70. 
which  gives  that  Court  the  like 
power  to  amend  a  recovery  of  the 
court  of  great  session,  as  if  it  had 
been  suffered  in  C.  P.  Evans,  De* 
mandant;  Griffith,  Tenant;  Jones, 
Vouchee.  812 


ANCIENT  LIGHTS. 
See  Action  on  the  Case,  1. 

ANNUITY. 

See  PiiBADiNo,  2.    Limitations, 
Statute  of. 

1.  A  warrant  of  attorney  given  by  a 
clergyman,  authorizing  his  credi- 
tor to  issue  a  sequestration,  is 
void  under  IS  Eliz.c.  20.  Neto- 
land  y.  Watkin.  118 

2.  The  Court  declined  to  hear  a  rule 
for  setting  aside  an  annuity,  upon 
its  appearing  that  the  rule  had  not 
been  obtained  on  behalf  of  the 


grantor,  but  on  behalf  of  a  party 
who  had  purchased  the  annuity 
from  the  assignee  of  the  grantor, 
an  insolvent,  and  who  raised  ob* 
jections  to  avoid  completing  his 
purchase.     Fairdoth  v.  Gumey. 

Page4t5e 
8.  LA  sum  contracted  for,  to  be 
paid  as  an  annuity,  being  partly 
secured  by  the  transfer  of  a  policy 
of  insurance  on  the  life  of  the 
grantor,  was,  in  the  annuity  deed, 
increased  by  the  amount  of  the 
annual  premium  on  the  policy, 
which  the  grantee  covenanted  to 
pay:  Held,  that  this  covenant waa 
not  a  pecuniary  consideration  to 
be  specified  in  the  memorial,  and 
that  the  amount  of  the  annuity 
was  properly  described  in  the  me- 
morial as  a  total  compounded  of 
the  sum  originally  contracted  for, 
with  the  annual  premium  of  the 
policy  added  to  it. 

2.  The  deed  by  which  the  an- 
nuity was  granted,  contained  a 
charge  on  a  rectory,  but  a  warrant 
of  attorney  which  accompanied 
the  deed,  though  it  recited  die 
deed,  gave  ,no  authority  to  se* 
quester  the  rectory:  Held,  that 
the  deed  was  only  void  pro  tanto, 
and  that  the  warrant  of  attorney 
was  unimpeachable. 

8.  The  deed  recited  the  con- 
sideration for  the  annuity  to  have 
been  paid  in  notes  and  sovereigns ; 
the  memorial  stated  it  to  have 
been  paid  in  notes:  Held  suffi- 
cient.   Fairdoth  v.  Gumey.    622 

ARBITRA- 


ATTORNEY. 


AWARD. 
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ARBITRATION. 

See  CosTSy  3.    Award,  2. 

1.  The  Court  refused  to  set  aside  an 
award,  on  the  ground  that  the 
parties  had  been  examined  by 
consent,  and  that  subsequently  to 
the  award  the  Plaintiff  had  dis- 
covered that  the  Defendant  was  a 
felon  convict.  It  appeared,  how- 
ever, that  the  judgment  of  the 
arbitrator  was  formed  independ- 

'  ently  of  the   Defendant's  testi- 
mony.    Smith  V.  Sainsburi/m 

Page  31 

2.  When  a  verdict  is  taken,  with 
damages  subject  to  the  award  of 
an  arbitrator,  if  the  arbitrator 
omit  to  make  his  award  within 
the  specified  time,  the  Court  will 
send  the  cause  down  to  a  new 
trial.    HaUv.PhiUips.  89 

ASSIGNEE. 
See  CovxNANT,  2. 

ATTESTING  WITNESS. 
See  Evidence,  6. 

ATTORNEY- 
S' Practice,  1. 12.  Evidence,  1. 

1«  In  considering  an  attorney's  bill, 
the  jury  may  discard  an  item  for 
work  entirely  useless,  thou^  upon 
an  item  for  work  partly  useless,  or 
in  respect  of  which  there  has  been 
any  negligence,  the  client's  re- 
medy is  only  by  a  cross-action. 
Shaw  V.  Arden  and  Another ^  Ttoo, 
Sfc.  287 


2.  An  attorney  must  deliver  his  bill 
under  2G.2.  c.23.  before  suing 
to  recover  charges  for  business 
done  at  quarter  sessions.  StfU 
vester  and  Another  v.  Webster  and 
Another.  Page  388 

S.  An  attorney  is  not  compelled  to 
proceed  to  the  end  of  a  suit  in 
order  to  be  entitled  to  his  costs, 
but  may,  upon  reasonable  cause 
and  reasonable  notice,  abandon 
the  conduct  of  the  suit,  and  in 
.such  case  may  recover  his  costs 
for  the  period  during  which  he 
was  employed.  Vansandau  and 
Tindale  v.  Brotone.  Vansandau 
and  Brown  v.  Browne*  402 

4.  As  an  attorney  may  be  struck  off 
the  roll  of  this  Court  upon  read- 
ing a  rule  for  striking  him  off  the 
roll  of  K.  B.,  so  he  may  be  re- 
admitted here  upon  reading  a  rule 
of  K.  B.  for  his  re-admission  in 
that  Court.   Ex  parte  Yates.   455 

AUTHORITY. 
See  Evidence,  2.    Distress,  1. 

AVOWRY. 
See  Replevin. 

AWARD. 

!•  An  award  is  to  be  considered  as 
published^  when  the  parties  have 
notice  that  it  is  ready  for  delivery 
on  payment  of  the  reasonable 
charges.    Musselbrook  v.  Dunkin. 

605 

2.  The  Court  refused  to  set  aside 

the  award  of  a  barrister,  on  the 

ground 
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ground  that  he  had  admitted  an 
incompetent  witness.  Perriman 
V.  Steggall.  Page  679 


BAIL. 


See  Practicc,  4. 

1.  An  affidavit  that  the  party  did  not 
procure  sufficient  bail»  because  he 
expected  to  settle  the  cause,  is 
not  a  sufficient  reason  to  entitle 
him  to  change  his  bail.  Orchard 
T.  Gloffer.  S18 

%  The  bail  are  discharged  if  a  Plain- 
tilF  on  general  process  declares  as 
executor.    Manetty  v.  Stevens. 

400 

BANKRUPT. 
See  Evidence,  5. 8.    Infant. 

1.  The  keeper  of  a  private  lodging 
house,  who  also  seeks  a  proSt  by 
furnishing  her  guests  with  provi- 
sions, is  subject  to  the  bankrupt 
laws  as  an  hotel  keeper,  although 
the  provisions  are  set  apart  as  the 
separate  property  of  each  guest. 
Smith  and  Another^  Assignees  of 
Roberts,  a  Bankrupt^  v.  Scoti.    14 

2.  H^  before  his  bankruptcy,  hired  a 
carriage  of  M.,  and  let  it  to  De- 
fendant; Defendant  sent  it  back 
to  H.  damaged;  M.  repaired  it 
with  the  assent  of  //.,  and,  //. 
having  become  bankrupt,  proved 
the  flmooDt  due  for  repairs  under 
l/.*s  commission  t  Held,  that  H.*b 
assignees  had  a  right  of  action 
against  the  Defendant,  although 


H.'s  estate  paid  no  dividend.  Por» 
teTf  Assignee  ofHurland,  a  Bank* 
rupt^y.  VorUtf.  Page9i 

S.  The  provisional  assignee  of  a 
bankrupt  is  not  responsible  for  the 
fraud  of  an  agent  appointed  with 
due  care.  Ram  and  Others,  As* 
signees  of  Leigh,  a  Bankrupt,  v. 
Cutten.  95 

4.  Under  6  G.  4.  c.  16.  a  transfer  of 
goods  in  satisfaction  of  a  bonifiie 
debt,  made  voluntarily,  and  in 
contemplation  of  bankruptcy,  is 
an  act  of  bankruptcy,  and  not  pro- 
tected by  the  eighty-first  section, 
though  made  more  than  two 
months  before  a  commission  issues. 
Bevan  and  Another,  Auignees  of 
A.  Nunn,  a  Bankrupt^  v.  B.  Ntmn 
and  Another.  107 

5.  A  commission  of  bankrupt  may 
be  supported  on  a  debt  accruing 
before  the  bankrupt  became  a 
trader,  and  an  act  of  bankruptcy 
committed  after  be  has  ceased  to 
be  a  trader.    Bailie  y.  Grant* 

181 

6.  S.  being  indebted  to  </.,  and  G. 
being  indebted  to  S^  S.  requested 
G.  to  pay  </.  whatever  might  be 
due  from  G.  to  &  G.  promised 
«/•  to  do  so  as  soon  as  the  amount 
was  ascertained. 

After  the  amount  had  been  as- 
certained, and  before  it  was  paid 
iS.  became  a  bankrupt. 

Held,  that  notwithstanding  the 
bankruptcy  of  S,,  </.  might  sue 
G.  for  the  amount  of  his  debt  to  •/. 
Crowfoot  and  Others,  Assignees  of 
Streather,  a  Bankrupt,  v.  IF*  B. 
Gumey*  878 

7.  If 


BOND. 


CARRIER. 


775 


7.  If  a  trader,  from  the  dread  of  an 

• 

arresty  abstains  from  going  to  a 
place  to  which  he  would  have 
gone  but  for  such  dread,  he 
thereby  commits  an  act  of  bank- 
ruptcy by  "  absenting  himself  with 
intent  to  delay  creditors.'*  Rob* 
9on  and  Others  t.  RoUi  and  An- 
other.  Page  648 

BILL  OF  EXCHANGE. 

Plaintiff  purchased  in  the  market  a 
bill  drawn  by  G>  at  Rio  Janeiro^ 
and  payable  at  sixty  days'  sight ; 
the  exchange  falling  after  the  pur- 
chase.  Plaintiff  kept  the  bill  nearly 

.  ^ve  monthsi  and  then  sold  it 
again. 

The  drawee  having  failed  before 
presentment,  Plaintiff,  after  pay- 

-  ing  his  indorsee  the  amount  of  the 
bill,  sued  the  Defendant,  the 
drawer : 

Held,  that  the  jury  were  cor- 
rectly directed  to  consider,  whe- 
ther, looking  at  the  situation  and 

•  interests  of  both  drawer  and  hold- 
er, there  had  been  unreasonable 
delay  on  the  part  of  the  Plaintiff 
in  forwarding  the  bill  for  accept- 
ance or  putting  it  in  circulation  ; 
and  the  jury  having  found  for  the 
Plaintiff,  the  Court  refused  to  dis- 
turb the  verdict.  Mellish  v.  Raw- 
don.  416 


BOND. 

]•  A  bond  conditioned  for  the  as- 
sessment of,  and  arbitration  on, 
the  damages  occasioned  by  the 


obligor's  working  a  mine,  every 
two  months :  Held  to  be  impera- 
tive, and  not  merely  directory,  as 
to  the  periods  of  arbitration. 
Stevens  v.  Lovoe.  Stevens  v.  StricL 

Page  82 
2.  1.  A  bond  given  to  commission- 
ers by  a  collector  of  assessed  taxes, 
and  his  surety,  to  secure  due 
payment  of  monies  collected,  need 
not  be  stamped,  although  not 
taken  in  the  precise  amount  re- 
quired by  48  G.  8.  c.  99.  s.  18. 

2.  Such  a  bond  need  not  be 
taken  to  his  majesty  and  his  suc- 
cessors. 

8.  The  collector  in  default  on 
such  bond  is  a  competent  witness 
against  his  surety. 

4.  The  sale  of  the  collector's 
lands  and  goods  is  not  a  condition 
precedent  to  putting  such  bond  in 
suit. 

5.  To  pay  money  collected  for 
a  given  year  to  the  account  of  a 
different  year,  is  a  breach  of  the 
condition  for  due  payment.  Col* 
tins  and  Others  v.  Gwynne*      544 


CARRIER. 


A  coach  proprietor  is  bound  to  con- 
vey his  passengers  in  road*worthy 
vehicles,  and  if  an  accident  hap- 
pen from  a  defect  in  construction, 
the  proprietor  is  liable,  although 
the  defect  be  out  of  sight  and  not 
discoverable  upon  ordinary  exa- 
mination.   Sharpe  v.  Grey»     4f57 

CHARTER- 
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CHARTERPARTY. 

A  lien  on  the  lading  of  a  ship  having 
been  exprewly  reserved  to  the 
owner  by  a  cluuterparty,  held  that 
goods  which  the  charterer  pur- 
chased and  put  on  board,  and 
then  transferred  with  a  stipulation 
to  convey  them  to  their  destination 
for  a  certain  amount  of  freight, 
were,  even  as  against  an  indorsee 
of  the  bai  of  lading,  subject  not 
only  to  diat  freight,  but  to  the 
shipowner's  lien  for  a  balance  due 
to  him  under  the  charterparty, 
whether  possession  of  the  ship  was 
by  the  charterparty  completely 
out  of  the  shipowner  and  vested 
in  the  charterer,  or  not.  Small 
and  (Hkers  v.  Moates.     Page  574 


CONDITION. 
See  Bond,  2. 

CONDITION  PRECEDENT. 

See  Pleading,  4. 

Condition  precedent.  Defendant  was 
to  pay  for  building  upon  receiv- 
ing an  atchitect's  certificate  that 
that  the  work  was  done  to  his 
satisfaction.  The  architect  check- 
ed the  builder's  charges,  and  sent 
them  to  Defendant:  Held,  that 
this  did  not  amount  to  such  a 
certificate  of  satisfaction  as  to 
enable  the  builder  to  sue  Defend- 
ant, although  Defendant  had  not 
objected  to  pay  on  the  ground 


COSTS. 

that  no  sufficient  certificate  had 
been  rendered.  Morgan  v.  Birme, 

Page  en 

CONSIDERATION. 
See  Agreement,  L 

COSTS. 
See  Practice,  S.  5. 14. 

1.  The  rules  of  Hil.  2  fF.  4.  are  not 
retrospective;  and  a  party  who 
before  those  rules  succeeded  on 
two  trials,  is  still  entitled  to  the 
costs  of  both,  and  to  the  costs  of 
entering  up  judgment  niaic  pro 
tunCf  if  the  delay  has  not  been 
occasioned  by  himself.  CariitU  v. 
Garland.  85 

2.  Where,  upon  a  bailable  writ,  the 
Defendant  is  not  actually  arrested, 
but  files  common  bail  in  conse- 
quence  of  a  defect  in  the  affidavit 
to  hold  to  bail,  he  is  not  entitled 
to  costs  under  4S  G.  S.  c*  46.»  upon 
the  Plaintiff's  recovering  less  than 
would  have  entitled  him  to  pro- 
ceed by  bailable  writ,  ^aior  v. 
Blqfield.  91 

3.  Costs  of  an  arbitration  under  an 
order  of  Nisi  Prius  are  not  cfuU 
in  the  cause.  Taylor  v*  Lady  Gor^ 
don.  570 

4.  Upon  a  declaration  in  assuwipsit 
of  several  counts,  to  which  the 
general  issue  is  pleaded,  and  a 
verdict  is  found  on  one  count  for 
the  Plaintiff,  and  on  the  remain- 
ing counts  for  the  Defendant,  the 
Defendant  is  entitled,  under  the 
rule  Trin.  2  FT.  4.,  to  have  the 
costs  of  the  counts  found  for  him 

deducted 


r 


COVENANT. 
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deducted  Prom  the  Plaintiff's  costs. 
Knight  V.  Brown.  Page  643 

5«  Where  immaterial  issues  are  found 
in  favour  of  Defendant,  and  judg- 
ment is  afterwards  entered  for 
PUuntiff  non  obstante  veredicto^ 
neither  party  is  entitled  to  the 
costs  of  the  immaterial  issues. 
Goodbume  ▼.  Bowman.  667 

6.  Upon  a  judgment  as  in  case  of  a 
nonsuit,  an  executor  Plaintiff  who 
has  been  guiltj  of  wilful  negli- 
gence is  not  liable  to  the  costs  of 
the  cause,  but  onlj  to  the  costs 
occasioned  to  the  Defendant  by 
such  wilful  negligence.  WooUey^ 
Executory  t.  Sloper,  Executor.  754 

COURT  OF  ERROR- 

It  is  not  competent  to  a  court  of 
error  to  revise  amendments  in  the 
record,  made  by  a  court  of  record.' 
Mdtisk  V.  Richardson.  125 


COVENANT. 

1.  Covenant  to  leave  at  the  end  of  a 
term  a  water-mill,  with  all  fix- 
tures, fastenings,  and  improve' 
menis  during  the  demise  fixed, 
fastened,  or  set  up  in  or  upon  the 
premises,  in  good  plight  and  con- 
dition, reasonable  use  and  wear 
only  excepted : 

Held,  to  include  a  pair  of  new 
mill-stones  set  up  by  the  lessee 
during  the  term,  although  the 
custom  of  the  country  authorized 
him  to  remove  them.  Martyr  v. 
Bradley.  24 

d.  An  assignee  who  takes  from  a 


•  lessee  leasehold  premises  by  in- 
denture indorsed  on  the  lease, 
"  subject  to  the  rent  reserved  in 
the  lease,"  is  liable  in  covenant 
to  the  lessee  for  rent  which  the 
lessee  has  been  called  on  by  the 
lessor  to  pay  after  the  assignee 
has  assigned  over.  Stetoard  v. 
Wdveridge.  Page  60 

S.  Tenant  for  life  and  his  eldest  son, 
the  remainder-man  in  tail,  leased 
to  E.  S.  for  ninety-nine  years,  and 
gave  E.  S.f  who  was  acquainted 
with  their  title,  a  bond  condi- 
tioned for  the  due  observance  of 
their  covenant  for  quiet  enjoy- 
ment. E.  S.  underlet  to  W*  for 
sixty  years,  and  covenanted  with 
W.  against  eviction  by  any  one 
claiming  under  E»  S.,  or  by  his 
acts,  means,  consent,  negket,  de- 
Jatdi^  privity,  or  procurement. 

Tenant  for  life  and  his  eldest 
son  being  dead,  without  issue,  W* 
was  evicted  by  the  next  re- 
mainder-man in  tail:  Held,  that 
E.  S.  was  not  liable  on  his  cove- 
nant to  W.i  the  eviction  being  by 
title  paramount,  which  E.  S.  had 
no  means  of  defeating.  Wood' 
house  V.  Jenkins.  450 


DAMAGES. 

See  Agreement,  1. 

DE8CRIPTI0  PERSONA. 
See  Remainder. 


DIS- 
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EVIDENCE. 


DISTRESS. 
See  Poor. 

1.  An  autboritj  to  tenants  '<  to  pay 
rent  to  J.  5.,  whose  receipt  shall 
be  their  discharge/'  does  not  en- 
title «/.  S.  to  distrain,  although  he 
receives  the  rents  for  his  own  be- 
nefit.  Ward  V.  Shew  and  Another, 

Page  SOS 

2.  An  implement  of  trade  is  only 
privileged  from  distress  if  it  be  in 
use,  and  if  there  be  no  other  dis- 
tress on  the  premises.  Fenton  v. 
JLogan*  676 

DISTRINGAS. 
See  PracticXi  9. 


EVIDENCE. 
See  Bond,  2. 

1.  The  Stamp  Office  certificate, 
countersigned  by  a  Master  of  the 
Court  of  King's  Bench,  is  suf- 
ficient primd  facie  evidence  to 
satisfy  an  allegation  that  the  party 
it  an  attorney  of  that  Court. 
Sparling  v.  Haddon.  1 1 

2.  1.  From  the  fact  that  the  De- 
fendants' confidential  clerk  had 
been  accustomed  to  draw  cheques 
for  them ;  that  in  one  instance  at 
least  they  had  authorized  him  to 
indorse;  and  in  two  other  in- 
stances had  received  money  ob- 
tamed  by  his  indorsing  in  their 


name ;  a  jury  was  held 

in  inferring  that  the  clerk  hads 

general  authority  to  indorse. 

2.  Letters  forged  by  the  clerk, 
purporting  to  contain  an  autboritj 
to  indorse  upon  another  occasion, 
held  not  admissible  in  evidence  to 
shew  he  had  no  authority  to  make 
the  indorsement  on  which  the 
Plaintiff  sued.  PrescoU  v.  FUnn 
and  Others,  Page  19 

S.  The  acts  of  occupiers  during 
their  occupation  are,  even  after 
their  occupation  has  ceased,  e?i* 
dence  against  the  parties  under 
whom  such  occupiers  came  into 
possession.  Doe  dem.  Manton  v. 
Austin  and  Plomer.  41 

4.  1.  It  is  a  ground  for  new  trial,  if 
a  juror  before  being  sworn  ex- 
presses a  determination  to  give 
the  verdict  one  way. 

2.  The  Defendant  bad  pleaded 
truth  in  justification  of  a  libd, 
part  of  which  alleged  that  a  phy- 
sician, in  refusing  to  act  with 
Plaintiff,  also  a  physician,  hsd 
**  honourably  and  faithfully  dis- 
charged his  duty  to  his  medics! 
brethren:"  Held,  that  it  was  not 
competent  to  the  Defendant  to 
offer  in  evidence  the  opinion  of 
a  medical  witness  on  this  besd. 
Ramadge  v.  R^an.  8SS 

5.  On  the  25th  of  October,  W^  a 
trader,  being  pressed  by  L,  for 
the  payment  of  a  debt,  promised 
to  give  security  the  next  day. 
Instead  of  domg  so,  W*  went 
away  immediately,  gave  security 
to  G.,  and  did  not  see  Zm  again 
till  the  20th  of  November^  when 

he 


EVIDENCE. 


EXECUTION. 
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fae  had  a  conversation  with  L, 
about  the  security  given  to  G. 

W^  having  been  declared  a 
bankrupt,  and  his  assignees  rely- 
ing on  an  act  of  bankruptcy 
alleged  to  have  been  committed 
in  giving  this  security  to  G.,  Held, 
That  the  declarations  made  by 
W.  to  L.  on  the  20th  of  November^ 
were  admissible  evidence  towards 
establishing  the  act  of  bankruptcy. 
Ridley  nnd  Others^  Assignees  of 
While^  a  Bankrupt^  v.  Gyde, 

Page  849 

6.  Where  an  attesting  witness  could 
not  be  found  after  sufficient  en- 
quiry* Held)  that  evidence  of  his 
handwriting  was  admissible^  al- 
though a  letter,  not  disclosing  his 
retreat,  had  been  received  from 
him  a  few  days  before  the  trial. 
Morgan  v.  Morgan,  359 

7-  In  an  action  for  a  toll  claimed 
on  a  public  road,  persons  who 
have  refused  to  pay  the  toll  are, 
from  necessity,  competent  to  give 
evidence,  notwithstanding  their 
interest  in  the  result  of  the  cause. 
Lancum  v.  Lovell.  ^5 

8.  An  accommodation  indorser  is  a 
person  liable  to  pay  the  bill  for 
die  party  accommodated ;  against 
whom,  therefore,  if  he  become 
bankrupt,  Buch  indorser,  though 
not  called  on  to  pay  the  bill  till 
after  the  bankruptcy,  may  prove 
the  amount  under  sect.  52.  of 
6  G*  4.  c.  16.  And  the  bankrupt 
being  discharged  from  any  suits 
for  the  amount  by  his  certifi- 
catCi  is,  in  an  action  on  the  bill, 

a  competent  witness  for  such  in- 

VOL.  IX. 


dorser.    Bassett  v.  Dodgin   and 
Others.  Page  653 

9.  1.  In  a  writ  of  right  the  tenant 
must  begin. 

2.  Entries  of  receipt  of  rent 
by  a  deceased  executor,  under 
whom  demandant  claimed^  held 
admissible  evidence  for  the  de- 
mandant, the  rent  having  been 
received  and  accounted  for  by 
the  deceased  in  his  capacity  of 
executor.    Spiers  v.  Morris*   687 

10*  if.  held  as  trustee  for  N*  and 
her  creditors,  a  composition  deed 
containing  a  release  of  iV.  The 
Defendant  being  sued  as  surety 
for  a  debt  due  from  N.  to  Plain- 
tiff, who  had  executed  the  com- 
position deed  at  Defendant's  re- 
quest, and  upon  his  undertaking 
to  continue  responsible  for  the 
debt,  the  Court  refused  to  compel 
H.  to  produce  the  composition 
deed  for  Defendant's  inspection. 
Cocks  V.  Nash.  723 

11.  The  copy  of  a  warrant  of  at- 
torney, with  the  affidavit,  filed 
pursuant  to  3  G.  4.  c  39.,  is,  as 
against  the  party  filing  it,  good 
evidence  of  the  original,  without 
proof  of  collation.  Syheslisr  v. 
Anthony,  746 

EXECUTION. 
See  Practice,  10. 

1.  Goods  of  the  debtor  already 
seized  under  a  j$.  Ja.y  but  not 
sold,  may  be  taken  under  an  ex- 
tent, in  chief  or  in  aid.  GSes^  late 
Sheriff  of  the  County  of  Herts^  v. 
Grover  and  Pollard.  128 

3  E  2.  Judg- 
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HIGHWAYS. 


2.  Judgment  of  respondeat  ouster 
having  been  given  on  a  plea  of 
peerage,  and  a  verdict  having  af- 
terwards been  obtained  for  the 
Plaintiff,  the  Court  refused  to  set 
aside,  upon  an  affidavit  of  peerage, 
a  writ  of  ca.  m.  issued  against  the 
Defendant.    Digby  v.  Alexander. 

Page  412 

EXCHEQUER  BILLS. 
See  Office. 

EXECUTOR. 

See  Costs,  6. 

1.  An  executor  who  pays  legacies 
six  months  after  probate,  cannot 
plead  such  payment  in  discharge 
of  his  testator's  liability  on  a  cove- 
nant. Davis  v.  Blackwellf  Execu- 
tor*  5 

2.  After  seizure,  and  before  sale 
under  aji.ja^  while  the  Defend- 
ant's goods  were  yet  in  the  posses- 
sion of  the  sheriff,  the  officers  of 
the  customs  seized  them  under  a 
warrant  to  levy  a  penalty  incurred 
by  the  Defendant  for  an  offence 
against  the  revenue  laws : 

Held,  that  the  sheriff  was  justi- 
fied in  returning  nuUa  bona  to  the 
writ  olifi.fa*    Grove  v.  Aldridge* 

428 

EXTENT. 

See  Execution,  1. 


FEME  COVERT. 

To  a  plea  of  coverture  the  Plaintiff 
replied,  that  before  the  cause  of 


action  accrued,  the  husband  be- 
came bankrupt,  absconded  with- 
out appearing  to  his  commissioD, 
and  continued  to  reside  in  foreign 
parts :  Held,  ill.  WUUaMson  and 
Another  v.  Dawes.  Page  992 

FINE. 
See  Practice,  7.    Trustee. 

FRAUDULENT  CONVEY- 
ANCE. 

See  Purchaser. 


ti 


GUARANTY. 

Whereas  W.  C.  is  indebted  to  you, 
and  may  have  occasion  to  make 
further  purchases  from  you,  as  an 
inducement  to  you  to  continue 
your  dealings  with  him,  I  under- 
take to  guarantee  you  in  the  sum 
of  KXV.  payable  to  you  in  default 
on  the  part  of  the  said  W.  CL  for 
two  months:" 

Held,  a  continuing  guaranty. 
Allan  and  Another  t.  Kenning. 

618 


HIGHWAYS. 

Surveyor  of  highway  is  liable  in  case 
to  reversioner,  for  subtraction  of 
a  portion  of  his  bank  by  the  road 
side,    although   the   property  is 

'  the  better  for  what  the  surveyor 

has 


INSURANCE. 


INTERPLEADER  ACT.    781 


has  doDe.    Alston  and  Others  v. 
Scales,  Page  3 


INFANT. 
A  commission  of  bankrupt  against  an 
infant  is  void,    and   not  merely 
voidable.    Belion  v.  Hodges.  365 

INSOLVENT. 
See  Principal  and  Agent. 

1 .  An  insolvent's  petition  is  said  to 
be  JUed  when  it  reaches  its  place 
of  final  custody,  and  not  when  it 
first  comes  to  the  hands  of  the 
officer  of  the  Court.  Garlicky 
jissignee  of  Lee^  a  Bankrupt,  v. 
Songster  and  others.  46 

2.  September  lOth,  Defendant,  after 
previous  application,  wrote  to  his 
debtor,  '*  I  want  my  money,  and 
roust  have  it  in  a  few  weeks ;  and 
if  you  do  not  bring  or  send  it,  I 
certainly  shall  put  it  into  the  hands 
of  an  attorney  to  get." 

In  the  beginning  of  October,  in 
consequence  of  this  letter,  the 
debtor,  then  in  insolvent  circum- 
stances, paid  the  debt.  On  the 
21st  of  November  he  petitioned 
the  Insolvent  Debtors*  Court  for 
his  discharge :  Held,  that  the  pay- 
ment to  Defendant  was  not  volun- 
tary^  within  the  meaning  of  s*  32. 
7G.4.  c..57.y  although  the  De- 
fendant never  commenced  in  ac- 
tion. Reynard,  Assignee  of  Birch, 
an  Insolvent,  v.  Robinson.        717 

INSURANCE. 

1  •  An  engagement,  in  consideration 
of  forty  guineas,  to  pay  100/.  in 


case  Brazilian  shares  should  be 
done  at  a  certain  sum  on  a  certain 
day,  subscribed  by  several  persons, 
each  for  themselves.  Held,  a  po- 
licy of  insurance,  and  void  under 
1 4  G.  3.  c.  48.  Patterson  v.  Potvell. 

Page  320 
2.  Insurance  January  28th  on  a 
yacht  afloat,  at  and  from  Bristol 
to  London:  the  vessel  was  not 
fitted  out  for  sailing  till  the  May 
following,  and  did  not  sail  till  the 
17th  of  that  month : ' 

Held,  that  the  circumstance  of 
her  being  a  yacht  was  no  justifi- 
cation of  such  delay,  and  that 
the  underwriters  were  discharged. 
Palmer  v.  Penning.  460 

INTERPLEADER  ACT. 

1.  A  party  who,  by  his  own  act,  is 
placed  in  a  situation  to  be  sued, 
cannot  call  on  the  Court  to  sub- 
stitute another  defendant  under 
the  interpleader  act,  1  &  2  W.4e. 
c  58.  Belcher  and  Others,  As' 
signees  of  Maberly,  a  Bankrupt,  v. 
Smiih.  82 

2.  The  interpleader  act  does  not 
apply  to  a  case  where  the  Defend- 
ant has  a  legal  claim.  Braddick  v. 
Smith.  84 

JOINDER. 
See  Pleading,  1.    Turnpike. 

JOINT  STOCK  COMPANY. 

See  anti,  vol.  vi.  p.  776.  Fox  v. 
Clifton  and  Others.  1 15 
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NEWSPAPER. 


LANDLORD  AND  TENANT. 
See  Replevin. 

1.  ''  Unless  you  pay  what  you 
owe  me,  I  shall  take  immediate 
measures  to  recover  possession  of 
the  property/'  addressed  to  a  ten- 
ant at  will>  by  the  party  entitled 
in  fee:  Held,  a  sufficient  deter- 
mination of  the  will.  Doe  dem. 
R.  Price  v.  T.  Price.      Page  356 

2.  The  property  in  trees  is  in  the 
landlord;  the  property  in  bushes 
is  in  the  tenant,  even  where  they 
are  cut  down  by  a  stranger.  Ber- 
riman  v.  Peacock.  384 

LIBEL. 
See  Pleading,  5«^ 

LIEN. 

See  Charterpartt. 

LIMITATIONS,  STATUTE  OF. 

In  an  action  for  money  had  and  re- 
ceived, to  recover  the  consider- 
ation money  of  a  void  annuity, 
where  the  annuity  was  granted 
more  than  six  years  before  the  ac- 
tion brought,  but  was  treated  by 
the  grantor  as  a  subsisting  annuity 
within  that  period,  although  sub- 
sequently avoided  at  his  instance. 
Held,  that  the  statute  of  limita- 
tions did  not  begin  to  run  until 
the  annuity  had  been  avoided. 
Cotoper  and  Another^  Executors  of 
Nash,  V.  Godmond,  Clerk.        748 


MEMORANDA,  286.  453. 664-. 

MEMORIAL. 
See  Pleading,  2. 

MONEY  HAD  AND  RECEIVED, 
ACTION  FOR. 

Where  money  is  paid  after  suing  oat 
process  to  recover  it,  the  Defeod* 
ant,  before  he  pays,  knowing  the 
cause  of  action  for  which  the  wnt 
is  sued  out,  and  there  being  no 
fraud  on  the  part  of  the  Plaintiff, 
no  action  is  maintainable  to  re- 
cover such  money  back.  Hamld 
and  Others  v.  Richardson. 

Pagem 


NEWSPAPER. 


A  person  who  lets  out  types  and 
men  to  print  a  newspaper,  is  not 
the  printer  within  the  meaning  of 
SB  G.  8.  c.  78. ;  the  party  who 
hires  the  types  and  supermtends 
the  printing  is  the  person  respon- 
sible to  the  stamp  office.  Bag' 
ster  V.  Robinson.  17 

NEW  TRIAL. 

See  Arbitration,  2.    Costs,  1« 
Evidence,  4<.    Practice,  2. 


OFFICE. 


PEER. 

OFFICE. 

1.  The  office  of  paymaster  of  ex- 
chequer bills  is  an  office  during 
pleasure  only,  and  not  during  good 
behaviour,  under  the  provisions  of 
48  G.  S.  c.  1« 

2.  The  appointment  of  a  pay- 
master in  the  room  of  another  is, 
of  itself,  a  revocation  of  the  first 
appointment 

3.  Such  former  appointment 
may  be  so  revoked,  although  the 
writing  conferring  that  appoint- 
ment contain  no  power  of  revoca- 
tioD.   Smyth  y,  Latham*  Page  692 
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PARISH  CLERK. 

Two  parishes  having  been  united, 
in  which,  before  the  union,  the 
parish  clerk  was  appointed  by  the 
parishioners  and  the  rector.  Held, 
that  after  the  union,  an  appoint- 
ment by  the  rector  alone  was  in- 
valid. Hartley  v.  Cook  and  An- 
<fther.  728 

PARTNERS. 
See  Joint  Stock  Company. 

PAYMENT  INTO  COURT. 
See  Practice,  15. 

PEER. 

See  Execution,  2. 

A  recovery  suffered  by  the  son  of  a 
peer  may  pass,  though  the  ac- 
knowledgment be  signed  with  his 


name  of  courtesy,  and  not  with  his 
true  name*  provided  he  be  de- 
scribed on  the  record  as  **com* 
manly  called  lord,  &c."  Newark, 
Vouchee.  Page  397 

PLEADING. 
See  Turnpike. 

1.  An  action  for  costs  incurred  in 
opposing  a  petition  against  the  re- 
turn of  a  member  of  parliament 
may  be  brought  against  one  of 
several  petitioners,  under  9  G.  4. 
c.  22.  Gumey  v.  Gordon  and 
Another,  37 

2. 1.  To  a  cognizance  for  the  arrears 
of  an  annuity,  the  Plaintiff  pleaded 
that  a  memorial  of  all  the  deeds 
&c,  by  which  the  annuity  was 
granted,  the  names  of  the  wit- 
nesses, the  consideration,  &c.  was 
not  enrolled  in  the  Court  of 
Chancery :  the  Defendants  replied 
that  a  memorial  of  all  the  deeds, 
&c.,  the  names  of  the  witness,  the 
consideration,  Sec.  was  enrolled; 
and  after  setting  out  the  memorial 
at  length,  concluded  with  SLproiU 
patet  per  recordum  :  Held,  suffi- 
cient on  demurrer  alleging  that  the 
conclusion  should  have  been  to 
the  country. 

2.  A  judgment  on  a  warrant  of 
attorney  being  one  of  the  secu- 
rities, and  the  judgment  being  re- 
ferred to,  as  entered  up :  Held, 
that  it  need  not  be  set  forth  in  the 
memorial*  Richardson  v.  Tomkies 
and  Another.  51 

3.  To  a  plea  that  the  Plaintiff  had 
released  one  of  two  joint  obligors, 

the 
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the  PlaintilF  replied  that  the  re- 
lease was  given  with  an  under- 
taking on  the  part  of  the  Defend- 
ant, the  other  obligor,  that  the  re- 
lease should  not  operate  in  his  dis- 
charge: Held,  ill.    Cocks  y»Niuh. 

Page  S41 

4.  A  general  averment  of  perform- 
ance, **  according  to  the  provisions 
of  ihe  said  agreement^**  is  suffi- 
cient on  general  demurrer,  al- 
though the  agreement  contains 
conditions  precedent,  averment  of 
the  performance  of  which  would 
have  been  indispensable  on  special 
demurrer.     Varley  v.  Manton. 

363 

5.  1.  To  an  action  for  a  libel  charg- 
ing Plaintiff  with  having,  in  two 
mayoralties,  bought  coals  at  6d. 
a  bushel,  having  sold  them  to  the 
poor  at  4<2.,  and  having  charged 
the  corporation  8^. ;  thereby 
pocketing  2d*  a  bushel ;  Defeod- 
anto  pleaded  that  the  Plaintiff  did 
this  in  his  first  mayoralty,  and  in 
his  second  altered  his  charges, 
bujring  the  coals  at  6^/.,  selling 
them  to  the  poor  at  9i/.,  and 
charging  the  corporation  6d. ; 
Held,  ill. 

2.  The  Court  will  not  award  a 
repleader,  except  where  complete 
justice  cannot  be  answered  with- 
out it.  Goodbume  v.  Bowman 
and  Others.  532 

6.  Averment,  that  the  Defendant, 
who  had  made  a  note  promising 
to  pay  Plaintiff  10^.  fourteen  days 
after  date,  and  had  delivered  it  to 
Plaintiff,  promised,  when  it  was 
due,  to  pay  Plaintiff  according  to 


the  tenor  and  effect  thereof.  Held, 
sufficient  on  spedal  demurrer. 
Bancks  v.  Cawp.  Page  604 

7*  The  demandant  having  omitted  to 
set  forth  his  pedigree  upon  the 
count  in  a  writ  of  right>  the  Court 
refused  to  allow  him  to  amend, 
even  upon  an  affidavit  of  merits, 
and  that  the  omission  had  been 
occasioned  by  the  oversight  of  an 
experienced  pleader  at  the  bar, 
Worley  v.  Blunt.  6S5 

8.  To  a  declaration  on  a  general  ac- 
ceptance of  a  bill  of  exchange. 
Defendant  pleaded  that  the  ac- 
ceptance was  qualified^  and  that 
according  to  the  statute  in  such 
case  made  and  provided,  in  the 
acceptance  he  expressed  that  he 
accepted  the  bill  *'  payable  at  a 
certain  place  only,  to  wit,  No.  32. 
Albany  Street^  that  is  to  say,  and 
not  othertoise  or  elseuAere  y*  Plain- 
tiff replied  that  the  acceptance 
was  a  general  acceptance,  and 
that  the  Defendant  did  not  in  the 
acceptance  express  *'  that  he  had 
accepted  the  bill  payable  at  a 
certain  place  only,  in  manner  and 
form  as  the  Defendant  had  al- 
leged:" 

Held,  on  a  special  demurrer,  a 
sufficient  traverse. 

Held,  also,  that  the  plea  should 
have  alleged  that  no  presentment 
for  payment  was  made  at  the 
place  appointed.    Lyon  v.  Walls. 

660 

9.  The  mis-statement  of  the  form  of 
action  at  the  commencement  of 
a  declaration  is   an  irregularity 
only,  and  not  fatal  on  special  de- 
murrer. 
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murrer.     Anderson  and  Another 
V.  Thomas.  Page  678 

10.  1.  In  quare  impedit,  the  ordi- 
nary, unless  be  has  collated,  can- 
not counterplead  the  Plaintiff's 
title  to  the  patronage. 

2.  The  declaration  shews  a  suf* 
ficient  avoidance  of  a  livingy  if  it 
alleges  that  the  incumbent  ac- 
cepted another  benefice  with  cure 
of  souls,  although  it  contains  no 
allegation  that  the  benefice  held 
bj  the  incumbent  was  of  the  value 
of  8/.  Apperleyt  Clerks  v.  Bishop 
of  Hereford.  681 

11.  Declaration  on  bail-bond  set  out 
capias  in  assumpsit  to  take  S.  P.  and 
W.  P. — the  arrest  of  5.  P.— and 
the  execution  of  a  bail-bond  con- 
ditioned that  S.  P.  should  appear 
to  answer  Plaintiff  in  an  action  of 
assumpsit : 

Held,  not  such  a  discrepancy 
between  the  capias  and  condition 
of  the  bond  as  to  be  objectionable 
on  general  demurrer.  Grottick  v. 
Philiips  and  Others.  721 

12.  In  replevin,  the  general  plea  de 
injuria,  &c.  held  proper  after  an 
avowry  that  IMaintiff  was  an  in- 
habitant of  the  parish ;  rateable 
to  the  relief  of  the  poor  in  respect 
of  occupation  of  a  tenement  in 
the  parish ;  that  a  poor  rate  was 
made  and  published,  in  which 
Plaintiff  was  rated  at  71. ;  that  De- 
fendant, as  collector,  gave  him 
notice  thereof  and  demanded  pay- 
ment, which  Plaintiff  refused; 
that  he  was  thereupon  summoned 
to  appear  at  a  petty  sessions, 
where  he  appeared  and  shewed 


no  cause;  whereupon  a  warrant 
under  the  hands  and  seals  of  two 
justices  was  directed  and  deli- 
vered to  Defendant  to  distrain 
Plaintiff's  goods,  which  Defend- 
ant therefore  avowed  and  prayed 
a  return.    Bardons  v.  SeUnf. 

Page  756 

POOR. 
Where  a  party,  having  no  stock  in 
trade,  is  rated  as  an  inhabitant 
of  a  parish,  his  remedy  is  by  ap- 
peal to  the  quarter  sessions.  Re- 
plevin does  not  lie  for  a  distress 
under  such  a  rate.  Marshall  y» 
Pitman.  595 

PRACTICE. 

See  Amendment.    Bail,  l»  2. 
Evidence,  10. 

1.  The  Court  refused  to  restrain  the 
Defendant's  attomies  from  acting 
in  the  cause,  on  the  ground  that 
they  had  obtained  a  knowledge  of 
the  Plaintiff's  case  in  the  course 
of  a  Chancery  suit,  in  which  they 
had  been  acting  in  conjunction 
with  the  Plaintiff,  and  in  which 
the  Defendant  had  no  interest; 
the  Defendant's  attornies  depos- 
ing, that,  in  that  suit,  they  acted 
also  for  the  Defendant.  Grissell 
and  Others,  Executors  of  W.  Peto, 
V.  J.  Peto.  I 

2.  After  a  trial  has  been  had,  the 
Court  will  not  grant  a  venire  de 
novo,  on  an  allegation  that  the 
jury  has  been  convened  by  the 
partner  of  the  Plaintiff's  attorney; 
at  least  without  proof  that  the 
party  who  objects  was  not  aware 

of 
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of  the  fact  at  the  trial.    BrunskiU 
V.  Giles.  Page  18 

5.  Before  applying  to  Court  to  com- 
pel a  party  to  give  security  for 
costs,  application  should  be  made 
to  the  party.  Adams  ▼•  Brown.  81 

4.  Defendant  put  in  bail  by  affi- 
davit, but  omitted  to  give  four 
days*  notice  of  justification :  Plain- 
tiff having  proceeded  on  the  bail- 
bond,  the  Court  refused  to  stay 
proceedings  upon  an  application 
made  within  twenty  days  after 
justification.     Goddard  v.  Jarvis. 

88 

<5«  A  Judge  at  chambers  has  autho- 
rity to  order  costs.  Doe  d.  Pres^ 
cott  V.  Roe.  104 

6.  The  Court  will  discharge  a  rule 
for  a  special  jury,  where  it  has 
not  been  duly  acted  on,  and  ap- 
pears to  have  been  obtained  for 
the  purpose  of  delay.  Stanbury 
y.  GtOett.  S19 

7.  Fine  allowed  to  pass  without  affi- 
davit on  parchment,  under  what 
circumstances.  Wickham,  De- 
mandantf  Foreman  and  Wife, 
Deforciants.  382 

8*  Under  the  rule  of  Michaelmas 
1654,  s.  17.  a  party  has  a  right  to 
amend  after  plea  in  abatement  on 
payment  of  costs,  but  the  Court, 
or  a  Judge,  have  a  discretion  to 
allow  him  to  amend  without  costs. 
fVall  V.Lyon.  411 

9.  A  distringas  under  2  W.  4.  c.  89. 
must  be  issued  expressly  for  one 
of  two  purposes,  either  to  compel 
appearance  or  with  a  view  to  out- 
lawry; not  in  the  alternative. 
Fraser  v.  Case.  464 


10.  Where  a  sheriff  has  illegally 
arrested  a  Defendant  in  one  action, 
he  cannot  detain  him  in  another. 
Barratt  v.  Price*  P^'S^  566 

1 1.  Affidavit  to  hold  to  bail  for  SOL, 
for  money  had  and  received  to 
Plaintiff's  use,  and  money  lent  by 
Plaintiff,  widiout  distinguishing 
how  much  is  due  on  one  account 
and  how  much  on  the  other :  Held, 
sufficient*    Hague  v.  Led.      595 

12.  Notice  of  trial  given  by  an 
attorney  who  has  omitted  to  take 
out  his  certificate,  is  irregular. 
Patterson  v.  Powell.  620 

18.  Upon  an  issue  under  the  inter- 
pleader act,  where  money  is  paid 
into  Court  to  abide  the  event,  the 
successful  party  is  not  allowed 
to  take  the  money  out  of  Court 
after  verdict  and  before  judgment. 
Cooper  V.  Lead  Smelting  Com" 
pany.  684 

14.  The  Court  will  not  stay  the  pro- 
ceedings in  a  writ  of  right,  till  the 
costs  of  a  prior  ejectment  for  the 
same  lands  are  paid.  Bowyear  v. 
Bowyear,  670 

15.  In  assumpsit  for  the  breach  of 
an  agreement  to  sell  an  estate,  the 
Court  refused  to  allow  the  Defend- 
ant to  select  certain  of  several 
allegations  of  damage  contained 
in  a  single  count,  and  pay  money 
into  Court  on  those  particular  alle- 
gations.    Hodges  V.  Lord  Litch- 

fdd.  713 

PREROGATIVE. 
See  Executor,  2. 

PRIN. 


PURCHASER. 


REPLEVIN. 


787 


PRINCIPAL  AND  AGENT. 

1.  Defendant*  an  auctioneer,  was 
employed  by  C,  a  person  in  em- 
barrassed circumstances,  to  sell 
his  property ;  Defendant  sold,  and 
paid  the  proceeds  to  C.'s  order : 
C.  haying  shortly  aflerwards  been 
declared  insolvent ;  Held,  that  the 
Defendant  was  not  liable  to  C.'s 
assignee,  although  the  Defendant, 
when  he  sold  the  property,  was 
aware  of  C.'s  embarrassment. 
JVhite^  Assignee  of  Catlings  In- 
solvent,  V.  Barilett.         Page  378 

2.  Hardman  v.  WUlcock,  S.  P.     382 

PROVISIONAL  ASSIGNEE. 
See  Bankrupt,  S. 

PURCHASER. 
B»  after  marriage  having  made  a 
settlement  on  his  wife,  obtained 
from  the  trustees  the  title  deeds 
of  the  property  settled,  and  de- 
posited them  with  a  banker  as  a 
security  for  money  advanced : 

Held,  that  the  banker  was  not 
a  purchaser  within  the  27  Eliz. 
c.  4*.  s.  2.,  and  that  the  trustees 
were  entitled  to  recover  the  deeds. 
Kerrison  and  Another  v.  Dorrien 
and  Others.  76 


QUARE  IMPEDIT. 
See  Pleading,  10. 
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REGULiE  GENERALES,  442. 

663. 

RELEASE. 
See  Pleading,  S. 

REMAINDER. 

Lands  were  settled  by  deed  in  tail 
male,  on  such  person  as  at  the 
decease  of  T.H.  should  be  the 
second  son  then  living  of  T.H. 
and  A,Hm;  and,  for  default  of 
such  issue,  to  the  third,  fourth, 
and  so  on,  (other  than  and  except 
the  eldest,)  in  like  manner;  for 
default  of  such  issue,  to  the  eldest 
or  only  son  in  tail  male ;  and,  for 
default  of  such  issue,  to  T.  i/.  in 
fee.  T>H.  died  in  1766,  leaving 
four  sons.  P.,  C,  T.,  and  «/•  —  P. 
died  in  1770,  an  infant,  without 
issue ;  C  in  1829,  without  issue ; 
T.  in  1783,  without  issue. 

Upon  a  suit  instituted  after  the 
death  of  C*  Held,  that  in  the 
events  which  had  happened,  J, 
took  an  estate  tail  under  the  set- 
tlement.    Hawkins  y.  Hawkins* 

^    Page  165 

REPLEVIN. 

Defendant  having  only  a  defeasible 
title  demised  to  Plaintiff  for  years ; 
before  the  first  quarter's  rent  was 
due.  Plaintiff  was  evicted  by  title 
paramount  to  Defendant's,  and 
remained  out  of  possession  for 
some  weeks ;  he  then  entered 
again  under  a  new  agreement  with 
the  person  who  had  evicted  him 
by  title  paramount : 

3  F  Held, 
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SHERIFF- 


WARRANT  OF  ATTORNEY. 


Held,  that  Defendant  was  not 
entitled  to  distraini  and  that  the 
eviction  might  be  given  in  evi- 
dence on  I  he  issue  of  non  tenuit, 
Hopcrqft  y.  Keys,  Poge  613 

REVOCATION. 
See  Office. 


SEQUESTRATION. 
See  Annuity. 

SHERIFF. 
See  Warrant  of  Attorney. 

A  therift^  who  has  seized  goods  under 
Aji-Jh;  and  has  sold  and  delivered 
them  after  a  secret  act  of  bank- 
ruptcy committed  by  the  Defend- 
ant»  but  before  a  commission  issues 
against  him»  is  liable  in  trover  to 
the  assignees  under  the  com- 
mission. Balme  and  Others^  As* 
signees  of  Bankhart  and  Benson, 
Bankrupts,  v.  Huiton  and  Others. 

471 

SPECIAL  JURY. 
See  Practice,  6. 


TAXES. 
See  Bond. 

TRADING. 

See  Bankrupt^.  1. 


TRAVERSE. 
See  Pleading,  8. 

TRESPASS. 
See  Landlord  and  Tenant,  i. 

TROVER. 
See  Sheriff. 

TRUSTEE. 

A  fine  may  be  levied  by  a  trustee, 
substituted  for  a  missing  trustee, 
under  6  G.  4.  c  74.  s.  5.  JacksOUp 
Demandant;  Ward  and  Wife, 
Conusees.  Page  S99 

TURNPIKE. 

Where  two  persons  fill  the  office  of 
clerk  to  the  trustees  of  a  turnpike 
ready  both  must  join  in  executing 
a  contract  on  the  part  of  the 
trustees,  under  3  G.4.  c.l26.  s»S7» 
Bell  and  Head  v.  Nison  and 
Davison.  S95 


VARIANCE. 
See  Pleading,  11. 


WARRANT  OF  ATTORNEY. 

See  Evidence,  11. 

1.  A  warrant  of  attorney  not  filed 
pursuant  to  3  G.  4.  c»  39.  s.  2.  is 

not 


WARRANT  OF  ATTORNEY. 
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not  Toid  generallj,  but  only  as 
against  an  assignee  under  a  valid 
commission  of  bankruptcy. 

2.  The  sheriff  is  liable  to  an 

action  for  not  selling  under  a^. 

Ja.  with    reasonable    expedition. 

Aircton  v.  Davis.  Page  740 


WITNESS. 

S^  EvXDBNCEy  7>  8. 

WRIT  OF  RIGHT. 

See  Practice,  14.    Evidbnck»  9. 
Pleading,  7. 


END  OF  VOL.  IX. 
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